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IlfDIAl LiW KEPOKTS, 


PEIVY COUNCIL. 


10 , 


ATAB SmaH akdothbes, Appellants, ». iTANABHATJ talad 
DHANS ma BAUL, Respondent. 

On appeal from the High Court at Bombay. 
mc^rnentary evidenee-Old reports of panchm-Olaim to avatan 

existing from MardtJia me. 

«, .0 „ 

iMties wpraMnting, roapoe iva Ja tiUtlia ostinotiian of 

o..ai..a.« of •« a. 

member of the fa y ^ dooumeirte. Tlrese were reports by pan- 
weight to be attached to entries xu om Mdmldtddr’s 

chditstothsOolleetor oft xe ‘ ^ siiceession between the heads of the 

too., d-t'd ; ’ ^ 3g, to ,»..«« omli Wlj 

L’SX-S to diapoto, ood .» to to W to- to«p.»l 

tVift-hwtorv of the family was minute, it took place 
The ,,/the report was signed by the plaintiffs 

findings wem held strong evidence in matters of family 
grandfathoi. -o _ _ j Court, which had dismissed the suit, (after 

trfir“e (2acl December, 1890) of the High Court 

reyersing^^ decree (30fc Novembeiv 1887) o£ tlit buboram 
Jiido'e o£ Bliulia. 

*P,olt : Bonds Hobhodse, Macnaoht®, and Mokuis, and Sib B. Couch. 

B 1028—1 


1898, 

A JAB SiBGJI 
% 

Nakabha?, 


laMJiAis hAW BIPORTS# 


f A A f « 


Tto smt fm- a declaration of title was brought by the father 
of the pre^nt appellants against the respondent, claiming to 
estabhsh his right to the Eawulki vatan at Karwand, as his 
ancestral vatan, in t^luka Shirpur, zilla Klntndesh. The plaint- 
iff alleged that he was entitled, as the nearest of the descendants 
fiom a common ancestor, Sultanji, who died in the last century, 
to inherit on the death of the last male holder Bhilesing, wl^ 
died unmarried on the 14th September, 1877. Sultanji havim^ 
had three sons, there were tbjee linos of descent, the senior lino 
becoming extinct on the death of Bhilesing. The plaintiff 

l^hau, the defendant, was sixth in the second line. Each of these 
claiming to be heir next after Bhilesing, they were, before the 
recognition of either, referred to proceedings in the Civil Court 
and, ^ accordingly, this suit was brought on the 9th September’ 

The claim of Madhavsing, with the assent of both parties 
urne ^ upon the decision of a single question of fact ■ whether 
Sujansmg, youngest son of Bhaba, the latter being ist inuL 

juZ Ike’. by Puttebsing, son of Esba, in the 

of aiop.se of the plaMif" 

The facts are stated in their Lordships’ judgment The <^n^ 
ordmate Judge decided this question L fevourTthe 

J'ctT;“.r 'Sarge.;, 0 J.', 

tie pre^:^ appeal. “‘’“P**™ “S«to raised oa 

-'T“e:£irpiifL?f »“ 

on the sole issue whetLr Suians 

» eo was z ZoVr.:‘r;“;:;f z 

‘ p™-. wio to tteir „porf gawe 
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holding that Bhaba was the senior. Nahar admitted the fact, 
and gave a hhotpatra to that effect* 

In 1821-1822 there was a dispute between Bhimsing and his 
son Udesing on the one side, and Nahar'^s son Devising on the 
other, as to Devising^s alleged adoption by Durjan^s widow 
Baijabai. This matter was referred to a panch, who in their 
report gave a history of the family, holding Devising^s adoption 
proved. This was confirmed by a judicial decision. 

^^The present defendant, on whSm the onus primarily lies, 
asserts that the fact of Sujan^s adoption by Puttehsing was 
incidentally mentioned in these documents, and that plaintiff has 
tampered with these documents, and endeavoured to remove all 
trace of the mention therein of the adoption. If defendant can 
make good his contention, then there is a presumption that 
Sujansxng was really adopted by Puttehsing. The only person 
whose object it could have been to remove the mention of the 
fajct of the adoption from the documents is the plaintiff, and Ms 
object must have been to conceal the fact. If the fraud is 
brought home to him, it may be inferred that,^ as a fact, Sujan 
was adopted by Puttehsing, and plaintiff is not entitled to any 
assistance from the Court in asserting his title to be considered 
the senior representative of the family. Inspection of the report 
of the panch in 1819 shows that words reciting SujaMs adoption 
were originally written in the document. This fact cannot be 
denied by plaintiff, for whom, however, it is contended that the 
words were deleted at the time when the document was drawn 
up. This is extremely improbable, as there is no trace of any 
signature or endorsement attesting the deletion, which is made 
with ashes or some such substance mixed with ink, the object 
apparently being to entirely obliterate as far as possible the 
words in question. They cannot now be read without the paper 
being held up against the light. In one portion the smudge has 
entirely concealed the former writing. 

But it can be shown that the deletion must have been made,, 
not in 1818, but between 1878 and 1883.*'^ 

On a stidct examination it was made clear that this was the 
case j that the recital of the adoption existed when the doeu- 


<* 
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ments were signed, and thafe the attempted fraud was the plainfc- 
^As SiH#H iff’s, not the defendant’s. 

MMA'wxm* The claim was diamissod with costs* 

On this appeal -4. PhUUpB^ for the appellaiitsj argiiccl iJuii 
the evidence was sufficient to support their claim* The liiirdeii 
of proof had been rightly laid on the defendant j, but there was 
error in the finding that it had been discharged. The respondcrifc 
had not proved that Gungba was senior to ISsba^ or that Siijan^ 
sing was adopted by Futtehsing* 

• J3* Ma^m, for the respondent^ submitted that the Higli 

Court was right in finding that the adoption of Sujansiiig was 
established* 

J[* PMUips replied. 

Afterwards^ on the 26th November^ tlieir Lordships^ judgment 
was delivered by 

Lord Hobhouse : — The question in this case is most readily 
explained by means of a pedigree ; and one is annexed which 
has been extracted from those in the Keeord, with the omission of 
some unnecessary names — 

Sumxji 


1 


G'jjngiia 

.,1 

E'-ea 

.l''uti5h 

Wife 

who 

adopts 

Sujin 
adopted 
by FuttoU ? 

Jsabai* 

! 

adopts 
Snjan 5? 


Devi Dliim \ " “j 

adopted j I [ 

by Baijabai j Durjan Bh’mi 

to Durjan. Nanabban, adopted | 

tbe defcBdaiit by Lai’s widow 1 

to bim. tldo 


Madbfiv, 
the plain tiCt 

It shows that from the common ancestor of the parties there 
have descended three lines of issue j that the senior Jine, that of 
Bhabaj is extinct | that the defendant belongs to the second line, 
that of Gungba J and the plaintiff to the third, that of Esha. 


Dtirjaii » Baijabai 
ob.X7»3 I 0 WI 8 I 8 

Devi 
adopted 
in 1815 


BMl 
ob. s, p. 
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Plaintiff and defendant cacli claim to be heir-at-law of Bhib 
or adding hia honorary BufSs: Bhilesing, the last owner of the 
property in dispute. The plaintiff is the lineal descendant of 
Sujan who was horn into the senior line. The pedigree shows 
that he \Tas adopted into the third line. The plaintiff denies 
thatj and the question in this appeal is whether or no the adop*- 
tion was made. Tlie Subordinate Judge determined that issue 
in favour of the plaintifi*^ and tlie High Court iiv favour of the 
defendant. The plaintiff has applied, and the present appel- 
lants are his heirs. 

In opening the case Mr. Phillips submitted another question, 
vu.j, whether the line of Esba is not senior to that of Gungbaj, 
so that Sujan's descendant would still be heir even if he had been 
adopted into Esba’^s line. The contents of this Record do not 
favour such a supposition. But their Lordships are clear that 
the plaintiff never raised the question in the Courts below. The 
plaint says nothing about it; neither do the settled issues ; the 
Subordinate Judge does not address himself to it ; and the High 
Court says expressly that the only question is the adoption of 
Sujan on proof of which the plaintiff’s case must fail. 

The property in dispute is somewhat peculiar in its nature. It 
is an interest in lands granted by the Maratha ruler of the 
country, whether Holkar or the Peishwa, to the Rawal family 
for military services. The lands are part of the territory which 
was conquered or acquired by the first ruling Holkar, and which 
passed to the East India Company in January, 1818, hy the Treaty 
of Miiiidisore. The interests not granted to the Rawals were 
vested in the Sirkar or ruler and have passed to the Secretary 
of State in Oounoil. Since the death of Bhil the whole property 
has been in the hands of the Collector, and this suit is not for 
possession but for declaration of title. The property is clearly 
one which descends to a single heir by the rules of primogeniture. 
Apparently the incidents of title are such as ai’e usual in this 
kind of tenure, but it has not been necessary to travel minutely 
into such matters, because all things material to the present 
question have been the subject of express findings in tffe course 
of legal - proceedings. 


TBM.mmm law repobts. [you xxt- 


In the year 1798 Dnrjan died without issiiOj leaving Baijabai 
Ma widow. At that time the reigniBg liolkar was a lady whoso 
variously spelt name may be designated as Aliilya Bai She was 
the widow of the son of the first Holkar eoiiqiieror, and after his 
death she assumed the government and carried it on with uiarkcd 
ability and success for thirty years. Notice of Diirjan^s death was 
given to her by Baijabai according to the custom in such cases^ 
and apparently because of her double capacity as Sirkar and as 
joint-owner. Ahilya BaPs swtiswer runs as follows : — 

“ From your f rieud Ahilya Bai Holkar Baul, tarf aforosaidj salutations. The 
Sur year one thousand two hundred and ninety-three (A. G. 1792-OS). I have 
received the letter which you sent and have noted the contents. You wrote to 
mj that Durjansing Haul had Been ailing and that the medicines tried (on him) 
proved ineffectual and that he died, that God willed it so, and that could not he 
helped, and prayed that an might be sent in the name of his Ml 

brother Bhimaji Haul. As to that, Durjansing died 5 God's wiE be done. I 
have sent a separate ahka^apatra in the name of his l 3 rother. Should the blmti- 
bands (kinsmen), &c., take objectiops (to the same), do you issue strict (pereanp- 
tory) orders. Be this known.’* 

The lunar .dates of writing and receipt have been destroyed by 
white ants, but it is shown that the letter passed some time in 

1793. 

Bhim was accordingly placed in the management, and in the 
year 1805, upon some complaint by him of disturbance on the 
part of Nahar, the then reigning Holkar Yteshwant Rao confirm- 
ed his position. Mr. Phillips has argued from the language of 
these orders that Bhim became the owner of the property. There 
is nothing in the language to denote that he was made owmer, 
though doubtless management carried some emolument with it, 
and was a coveted position 5 but it is not worth while to examine 
closely into the question what kind of interest W’'as conferred on 
Bhim, because it is quite clear that his position, w’-hatever it may 
have been, was one liable to be displaced by the adoption of a 
son to Durjan. It is certain, however, that he continued to be 
manager for some years. 

Not long after the death o£ Ahilya Bai the Maratha States 
becamera prey to violent disorders which lasted many years. In 
Eolkar^s own dominions civil war broke out ; complicated strifes 
arose between him and others of the great Maratha familiiSi 
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the Peishwa^ the Gdekwdr and Sciadia, and between them all 
and the Company. The villages belonging to this property were 
devastated. Bhim fled away. Nahar assumed the task of re 
settling and managing the lands. In that state were affairs in 
1815 when Baijabai adopted Nahar^s son Devi to be son of 
Durjan. 

Some time afterwards it appears that Baijabai repented of her 
adoption and inclined to Bhim's branch of the family. The adop- 
tion of Devi, however, could not be* or at all events never was, 
undone. But about the time of BaijabaPs death in 1818, Bhim 
made attempts to dispute the title of Devi or the management of 
Nahar, and these attempts led to proceedings which furnish the 
proof of Sujan^s adoption by Futteh. The dispute was referred 
for enquiry to a panchdit^ whose report dated 7 th February, 
1819, will he found in Exhibit No. 73. After stating the family 
pedigree clown to the brothers Lai and Sujan the report con- 
tinues ; — 

Of these the elder Haul, Lalsing, had enjoyment of the karbhar (manage- 
ment) till his death. Sujansing (h) was taken in adoption by Yesba’s son 
" Fiittehsing (6), a minor (<?).” 

The references (5) and (<?) are to the subjoined remarks made 
in the Eecord. 

‘*(5) The equivalents of the words ^ Was taken in adoption by Yesba’sson 
Fnttebsing ’ have been deleted, and the deletion appears to have been made with 
ashes or some such substance mixed with ink, the object being to entirely 
obliterate the words in question.’’ 

“ (c) An interlineation in the original.” 

Both the disputants Bhim and Nahar signed the report, or 
memorandum as it is called in the translation ; each saying that 
he agreed to what is stated in it. 

It does not appear whether any formal order wms made on this 
report, and there is not in the Eecord any order of reference or 
formal statement of the case to show what was the precise sub- 
ject of decision. But the report was filed and preserved in the 
Collector’s office from whence it is now produced. The adoption 
of Sujan coufd, it is true, hardly have been the point in dispute at 
this time. But it is clear that a minute local enquiry into the 
history of the family from Sultanji downwards took place before 
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a competent local tribunal ; and their findings arc strong evidence 
in matters o£ family pedigree* When it is added that the parties 
to the dispute were the heads of the two family lines that arc 
now disputing ; that Bhim could not have been insensible to the 
importance of keeping himself^ if he could, in tlic senior line ; 
and that he signed the report; its evidence against him, is con- 
clusive unless he can bring some coiiiiter-evidoii.ce to contradict 
or invalidate it. 

The Subordinate Judge appeal’s to have treated the report 
very lightly because it has been tampered with. But its original 
wording though smudged is decipherable, and there is no dispute 
but that it ran as above quoted, except possibly as regards the 
interlineation, which is not material. If the original words of 
the pauch can be known with certainty, a subsequent attempt 
to destroy some of them cannot do away with their effect. Tlio 
plaintiff’^s counsel at this bar has taken a different lino of argu- 
ment. He submits that the smudged words were so treated by 
the pan eh themselves and represent their final opinion before the 
report was signed. This >suggestion is pure conjecture, it rests 
on no evidence, and it is to th.e highest degree improbable. Tlie 
suggestion is that the draft report must have been found erroneous 
in a point important enough to call for alteration, that the alteration 
was effected by some ineffectual smudging, that in tliat state 
it was signed by the seven members of the panchait, by nine 
witnesses and by the contending parties, and j^et that nobody 
thought of affixing any note or mark to incUcato that any 
alteration had been made. That is incredible. 

Moreover, if the words in question arc removed, what remains 
is nonsense. Either the word Sujansing alone reniai,iis, or if 
the interlineation be accepted Sujansing a minor/^ Neither has 
any meaning at all. Their Lordships hold that the suggestion 
now made for the plaintiff is without weight, and that the report 
must be read as originally written. It is sufficient to prove tlie 
adoption of Sujan by Putteh. 

There was a further reference to another pajich on the 
question whether Devi had been adopted. They reported in the 
year 1822, and on their report the Collector's Court found that 
Devi had' been adopted, and decreed that he should carry on the . 
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management. In point of factj after Devi's adoption he or his 
son and grandson have been in possession. Bat the records of 
the second panch^ introducing as they do an assertion of Sujan^s 
adoption, have had tricks played upon them very similar to those 
played upon the records of the first, panch. The second panch 
indeed supports the first. But such support is not necessary, and 
as there is no suggestion that the proceedings in 1822 contradict 
those of 1819 or in any way impair their force, their Lordships 
do not now go into detail about them. 

The learned Judges of the HiglT Court have subjected Exhi- 
bit 73 and the several copies or duplicates connected with it to a 
rigorous examination with the view of finding out when it was 
tampered with and how. They conclude that it was done between 
the years 1878 and 1883 in the interest of the plaintiff. They 
show strong grounds for this opinion, and the plaintiff's counsel, 
though he disputes their inference and suggests another explana- 
tion of the condition in which No. 73 is found, has not challeng- 
ed any of the statements on which the learned J udges found 
their inference. It can hardly be doubted that they are right, 
or that there is stroag suspicion of fraud by the plaintiff. A 
similar result has followed an examination of the documents 
relating to the proceedings of 1S22. Their Lordships, however, 
again refrain from going into details in either case on this occa- 
sion because in any view the authenticity of No. 73 as stated in 
the record is uriimpoached, and that is sufficient to prove the 
defendant's point. 

The plaintiff has failed to prove his title, and their Lordships 
will humbly advise Her Majesty to dismiss the appeal. The 
appellants must pay the costs. 

Airpeal dismiss ecL 

Solicitors for the appellant: — Messrs. Grouchy Udioards, and 
Heron. 

Solicitors for the respondent: — Messrs. T. L. Wilson and Go» 
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Before Mr. Judiee &wi>e, and on aptml before Sir X. //. Jeul-ine, 

Chief Jiidiee, and Mr. Jusikc Mnmlh 

VULLBY MAHOxMED ajtd awothee (oEiciiUAr, Depesdaxth), Appkii ants 

». BATTBBHOr., HASSAM akb oihees (oBrGiKArrraiNirpps)' 

POSr.DEHTB*^ AUfs;, Ul-H- 

award-Speoific TleliefAct (I of 1877). 

'« 77 ’ Cmtrfs dtserelmi—Condnct of plainiifit-^Jie„. 

smalle apprehension of mjurp- Coercion. ~ 

together with one Jaffer Gangji, who (lie.l 
before the daic.of this suit, entered into a partnership in Fcbmaiw 3805 to do 

certain work for the MahtoJaHolkar at Indore. The work was done 

or. wheieupon disputes arose among the partners as to the aUocation 'A the 
payments. Criminal prooeedings were instituted at Indore by the ^rst L 
ibo third defendants and the fourth plaintiff CWcrji against tbe iw 
^^ond plaintiffs, who were arrested under ivarrants on the 20th 
Ihey were suhsoquontly releasee! on bail, and while the proceedings a»ai,ISt^^ 
were still pending, the mtters in dispute between the plaintiffs and Ih defend- 

ants were refemd to arbitration on the 9th September 1S95 a.,,1 ■„ \ 

made on the 17ih September, 1895- The submission i^r anltrlwT^^^ 
signed by all the parties except the fourth plaintiff Gooverjl. The crimiiril 

proceedings at Indore were then withdrawn. ‘-nauiud 

Gn the 2l.st June, 1898, the first and second defendants filed a suit orr.!.- t i-i 
first three plaintiffs in the Court at Indore fo reeovor from them il T ^ 

due under the award, hut on the 7tli July following the nhi 

nnmbeiO filed this suit to havo the award declared mill and viS -ui r’ 
injunction against the defendants Nm. 1 and 2 restr-iinin-rfh„„, / “ 

With their suit at Indore. straining them from pr<«eding 

The lower Coprt held that the allegations of collusion and fraud mil , 
plaintiffs wei-e false, but held that the award was not i In IT ' ' 

parties, inasmuch as the fourth plaintiff (CW'ji) iJ „ t^-"" f 
mission paper. ) liad not signed the nuIi- 

In appeal the Court agiml with the lower Court as to the ml .• 
lusion and fiwud, but, without expressing any opinion on the ‘nuSw', 

the award was rendered invalid by reason of the . Vi 

(O..»i0 W.0, ih. t 'v, 

decree and dismiesed the suit on the ground that n7« , ^ ^ 

ground tiiat no case had been ifiaile out by 

* Suit Ko. 306 of 1898 5 Appeal No. 1003. 
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the plaiiitiiffs for the special intervention of the Conrt tindei' Chapter V of the 
Bpecifie Belief Act (I of 1877). The plaintiffs had not shown that they had 
reasonable apprehension that the award if left outstanding would cause them 
serious injury, nor had their conduct been such, as to call for an exercise of the 
Court’s discretion under section 39 of the Act in their favour. 

Per jEifKiKS, 0. J. ; — In a suit of this nature, three points must he made 
good by theplaintift*s: (1) that the award is void or voidable ; (2) that the plaint* 
ills have a reasonable apprehension that such instrument if left outstanding 
may cause them serious injury ; (3) that Jhe Court ought, under the circum- 
stances of the case, in the exercise of its discretion to adjudge the award void 
or voidable and order it to be delivered up and cancelled. 

Anirmi v, Cyictcc(i) discussed and distinguished. 

Suit to have an award declared null and void. 

The plaintiffs and defendants together with one Jaffer Gangji, 
who had died before the date of this suit^ entered into a part- 
nership in rebruary, 1895, to do certain work for the Mahdr^ja 
Holkar at Indore. The work was done and paid for, whereupon 
disputes arose among the partners as to the allocation of the pay- 
ments. Criminal proceedings were instituted at Indore by the 
first and the third defendants, and the fourth plaintiff (Gooverji) 
against the first and second plaintiffs, who were arrested under 
warrants on the 20th June, 1895. They were subsequently re- 
leased on bail, and, while the proceedings against them were still 
pending, the matters in dispute between the plaintiffs and the de- 
fendants were referred to arbitration on the 9 th September, 1895, 
and an award made on the 17th September, 1895. The submis- 
sion paper and the award were signed by all the parties except 
the fourth plaintiff (Cooverji). The criminal proceedings at 
Indore were then withdrawn. 

On the 21.*it June, 1898, the first and second defendants filed a 
suit against the first three plaintiffs in the Court at Indore to 
recover from them the amount due under the award, but on the 
7th July following the plaintiffs (four in number) filed this suit 
to have the award declared null and void and for an injunction 
against defaidants Nos. 1 and 2 restraining them from proceeding 
with their suit at Indore. 

* ^ ^ 

a) (18X2) IB Kasfe, 209, 
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MgBcd the submission paper or the award. Til low^r Couii hd 1 
that the award was bad bec^mso the fourth plaintifF rf-l >l • 
md not signed the reference, but found that there Ind 
fraud or intimidation by the defendants r n ^ 
ment was delivered f he following judg. 

Crowe, J. (having found on the evidence that fK«, 
tad or phW,-® lt“ “ 

tr“ 

aot been present when the ewatd was msdTT'lVy 
it and signed it, the first steps they wouVn 
the pr»ecntion was withdrawn would hnvo b ’'''“ 

submission on the ground that it harl v. f ^ 

1.7 threah, or nndn: p J “ “ ‘f “' “““ 

on the date alleged, thev must h. i ^ 

I^nrul^led shorta,, y.l so farftnr«ok“no‘™id '‘ 1 ° 

done, and this atte the Ztr 

all pressure was removed Thp m -were stayed and 

freely and voluntarily, 'and no^f„^r^;S^^^ "T 

agreement come to between the parties was a ^ 

one and was the best possible arpnnooment foftt^ ■■easonablc 

ttat plaintiSs did attend the nteotin", „? «,! 1 

the preparation of the award woo ^arbitrators while 

hp the letwned connLiT ^ 

argunumt that thb contmcl Z vl f “ ”* 

on all fours with the pr^t eas^ slt r””"”” 

&ay that a party who is being crimimli 

of hi. own free will agn* Jrefc ae LC “T 
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civil arbitration^ or that in sncli circ.nmstaiiees be is not 
a free and voluntary agent. In this connection the observa- 
tions in Kerr on Fi’and and Mistake (2nd Ed,)^ page S34^ are in 
point. The author observes: But as soon as a man with full 
knowledge, or at least with sufficient notice or means of know- 
ledge; of his rights^ and of all the material circumstances of the 
case, freely and advisedly does anything which amounts to the 
recognition of a transaction , or acts m a manner inconsistent with 
its repudiation, or lies hy for a considerable time, and knowingly 
and deliberately permits another to deal with the property, or 
incur expense, under the belief that the transaction has been le- 
cogniseeb or freely or advisedly abstains for a considerable lapse 
of time from impeaching it, there is acquiescence;, and the trans- 
action, although orginally impeachable, becomes unimpeachable 
in equity/^ 

I come now to the last point in the case^ which is compidsed in 
the sixth and seventh issues^ Whether the agreement and award are 
binding on the plaintiffs having regard to the fact that the said 
agreement is not signed by all the parties. It is admitted that 
the fourth plaintiff Cooverji has not signed the submission^ nor, if 
reliance is to be placed on the 4th paragraph of the written state- 
ments of the first and second defendants, has the third defendant. 
The defendants there state distinctly that the two reference 
papers were signed on the 9tli September^ 1895. The other 
parties to the original partnership agreement (vi ^ , the fourth 
plaintiff and the third defendant) having before this withdrawn 
from the matter as having little or no interest in it. It Avas 
contended by defendants in the course of these proceedings that 
Exhibit 15 -was signed by Ghulam Husen Somji on behalf of all 
the defendants under a power-of-attorney, but that power-of- 
attorney has never been produced. Many cases have been cited 
to show that a reference to arbitration which is not signed 
by all partners is invalid. The case of Stmngforcl v. 
was relied on to >show that the partner submitting would be 
bound, but his partner who had not submitted would not. That, 
however, was a case between a partnership and an outsider, and 
not, as in the present, where the affairs and matters in difference 
(1) (1677) 2 Mod., 228. 
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between tlie partners inUf , m were referreiL The authority 
which appears to me to ''govern the case is to he foaiid in the 
decision in Bkml v* SaU^^\ where it was held that one of several 
partners cannot hind the others by a snhnrissioii to arliitratioii 
even of matters arising out of the hnsiness of the fiiiii* and 
also tlmt entering into Buhmission to arbitration is no part of 
the ordinary business of a trading firm. This was tlie case of 
special partnership^ but in v. BanlmrP’^ a similar cfjiiclusion 
was arrived at; Lord Abingor remarking that Skad v. 
was in point, as there was no distinction between a general 
partnership and one in a particular transaction. The ctecision 
in Jntfcm v, Chaee^ ^ is entirely in point. The principle under- 
lying the decision is clearly and tersely put by Lord Ellon* 
borough, C. J* He says ; This was a reference of the aggregate 
accounts between all and eacdi of these partners, and the con- 
sideration to each for entering into the Bixbmission w^as that each 
party^s account should bo liquidated not only as to one but 
as to all , . * . and they mutually stipulated with each other 
that the arbitrators should liquidate not only partnership accounts 
but also separate accounts between any two of tliem. Now 
here the arbitrators were not shown to be armed -with authority 
to decide the whole question between the parties ^ * 

The principle is so strong that it wants no authority to support 
it, that there should be the accession of all the parties to the 
common agreement of all, which is the consideration to each for 
entering into the agreeinent/^ Now there can bo no doubt tliat 
the arbitrators have proceeded to settle all the affairs in dispute 
between the partners. The terms of the award are quite clear on 
that point. All the partners are mentioned. They say wo have 
examined the books of account, documents, &c., in relation to the 
disputes as to accounts of you the partners and give our award 
which you all must acknowledge as the Courtis final decision, 
and you all must act as it is written in the award It was 
further held in Adams v. BanlcarP'> that one partner cannot bind 
another by a submission to arbitration without the assent of 
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the latter^ not necessarily in any particular form of words* 
*There must be some evidence of actual authority conferred^ and 
such power cannot be inferred from the relation of partner* 
ship. The signature on the reference of Virji is stated to be 
for Jaffer^ Nurali^ Yirji & Co* Now although no evidence is 
produced to show that Virji was authorized to sign in behalf 
of his partners^ I think the fact that both Jaffer and Nurali 
did attend the meetings of the arbitrators must be taken as 
evidence of an implied authority oii their part and a ratification 
of what was done^ and the same remark applies to his signature 
in the same form in the award. So also the aw^ard purports 
to be signed by Yusuf Ali Maliomed for Abdulla Yusuf Ali 
Mahomed; and defendant No. 3, who is alleged to be the actual 
partner^ does not seek to repudiate the award. The same^ however, 
cannot be said as regards the other partner Cooverji. He says 
distinctly he was not asked to join in the reference to arbitra- 
tion when it was made, but long time after when he refused 
to sign as he said he did not know the arbitrators and had not 
seen them. Ho says he has not Avithdrawn from the partner- 
ship, and that he asked on ^\diat ground the award had been 
made against him, as he had not signed the reference paper. 
In this condition of tilings it seems quite clear that in tlie 
absence of Cooverji's signatlive the arbitrators \vere not armed 
with authority to decide the matters in dispute, that Cooverji 
cannot be held hound by the award, and, therefore, it must 
be held null and void as far as the other partners are con- 
corned. With regard to the question of costs, it is quite clear 
that the costs have been largely increased by reason of the false 
case set up by plaintifls. I order, therefore, that the costs, as far 
as the third and fifth issues are concerned, be borne by tlie plaint- 
iffs. The third defendant to pay his own costs. The rest of the 
costs to be borne by defenda..nts Nos. 1 and 2, Delivered on 
the 14th September, 1899. 

The defendants filed an appeal against so much of this judg- 
ment as Was adverse to tliem, and the plaintiffs filed cross-obicc- 
tions. 

Moherl^on with him liireli^-Carnae^ for appellants. 
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Siarlhiff atul Itaihi, for responilcnts. 

jENKtxs, C. J. On tluo 25th Pebrnary, 1395, tho plaint ifis 
atul ilefejidaiita together with JaflVv Gunj'ii (who hiw Hiiiew died) 
eubevod into a partiior.sbip agrccanant, hjivni;^’ for its purptno 
ihu. riri(lc,frt»kiiig a, ml eomplt^tioii of ei‘rtairi i!!iuniimti*in works at 
litiloro mi the occasion of a iriiirriat 4 e in iho family i.kf fils High- 
ness the llolkaa* TIiIb ugreemeiit was iviltiecal into writing arid 
is iixhihifc 1 ill the case. Tko coulemiphttcsl work was iluly com- 
plctcil, but disputes arose which resulted in a refer-ume of them 
to arbitration. An award u’ts made, and on the 27ih Jnm^ 1808^ 
a suit was instituted at Indore by the defmidantH Vull^iy Jlalioiued 
llaliiuitulla and Ibrahim Ilahimtiilla against the first threo p!i.iink 
iffs to recover a sum of lis. 4j7!)9db9 on the basis of this award. 
Thereupon the present suit'was eominenecd, whereby the jilaiiit- 
ills prajj firsb that it may bo deelarci'l that tho award is not 
binding upon the plaintiffs and is null and voiil, and^ secondly, 
that the first and second defentlanb may bo rcstrainal by the 
o'rder and injunction of, this iloiioumble Court from proceeding 
with tlie suit in tho Court at Indore, The' material allegiitiQiii on 
which the right to this relief is liascd, arc set forth in para- 
graphs 5, 7, 11 and 13 of the plaint as follows : — 

5, After tl.e said contract had ],)eou carried out, illqmtes a rone hidwcon tho 
partners?, and the said defeiulants tahlisg undue adva.nt:^ge of tlie tiien ttf*nporary 
residence at Iiidoro of the lirst and sccaa id plain tirfsihlsulyaird ntaVu'icnuly a.Upted 
criminal proceedings at that pl.-ieo against the lir.Ntii.nd s-’C-aul pluiniiits and gui 
them arrested under warrants. This was done In the month, td’ JnoG, Tho 

sail jilalLtlflk got tliomselves released on ball, While the said criminal pro- 
ceeding.^ wc-ro pending, tho dcfendauls put pres mre upon the said first ami HCH‘<md 
plamtiifs and got them to consont to refer tho matters iu dhputo io tin* arbi- 
tration of (Ihulam Iliison Bumar Yira and Wahoumd Rulji, Accord- 

ingly a rcferenco paper was draivn up in Bombay and tho iiist and second plaint- 
iffs signed the same at Bombay on the 9th day of Scjitembcr, 1895. d'he siild 
arbitrators on tho samo day produced to the first and second plaintiffs a, Hank 
stamped paper and asked them to x>ut their signatures at tho .foot tlioci'uf, tilling 
the' said pkintlffs that they, the ar])itraiors, would require the .s;dd paper for 
tho pui’iioses of the arbitration, and the first and second [hunfinsput their sjgiia« 
tures to the said paper as requested. It was expressly agreed at the tiuio ilm 
said reference pax^or was signed by tho first and second plaintiffs that tin' Bame 
should not be of any effect unless it was signed by all tho partners in the Bald 
partnership business. A copy translation of the said rofcrenco paper U here- 
unto annexed and marked B.” 
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7. Tlio plaintiffs say tliat the said reference paper was not signed hy any of 
the other partners, and the reference, therefore, fell through/’ 

“11. The iffaintiffs say that the said award was made in coEusion with tlie 
defendants and is not binding upon the plaintiffs/’ 

“ 13. The first an d second defendants “with a view to annoy the first three plaint- 
iffs reoently (that is, on the 27th of Jmie last) filed a suit against the said plaint- 
iffs ill the Court o£ the Civil Judge, Eesidency Indore, (being Suit ISTo. 4 of 
1893 of the said Court) to recover a sum of Es. 4,799 and pies nine relying and 
founding their claim upon the said award. To the plaint in the said suit, tho 
said defendants have annexed a document piirporting to be a copy of a reference 
paper alleged to have been signed on their behalf and on behalf of the said 
Abdulla Yusuf All Mahomed by one Ghulam Husen Somji authorkiiig tho said 
arbitrators to do certain matters in connection with the said reference. The 
plaintiffs say that the said document, if any, was prepared fraudulently and in 
collusion with the said arbitrators and it is in no way binding on tho said defend- 
ants to the said reference. A copy translation of the said document is here- 
unto annexed and marked D/’ 

A written statement was put in, and in due course the case 
came on for hearing before Mr. Justice Crowe^ when the follow- 
ing issues were settled : — ■ 

1. Whether this Court has jurisdiction to try this suit^ hav- 
ing regard to section 12 of the Civil Procedure Code* 

2. Whether^ if so^ the Official Assignee is not a necessary 
party to the suit as repx*esenting the fourth plaintiff. 

3. Whether the first and second plaintiffs, at the request of tho 
arbitrators, put their signatures at the foot of a blank stamped 
paper on the 9th September, 1895, or 17tli September, 1895, as in 
paragraph 5 of the plaint alleged. 

4. Whether it was expressly agreed, at the time the reference 
paper was signed, that it should not be of any effect unless signed 
by all the partners as in paragraph 5 of plaint alleged. 

5. Whether the award in the plaint mentioned was written 
on stamped paper signed in blank by plaintiffs Nos. 1 and 2 on 
the 9 til or 17th September, 1895, as alleged* 

0. Whether the award in the plaint mentioned is not valid 
and binding on plaintiffs or any and which of them. 
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reasonable appreliension that such instrument if left outstanding 
may cause them serious injury ; and Srdly, that the Court ought 
under the circumstances of this case in the exercise of its dis- 
cretion to adjudge the award void or voidable and order it to be 
delivered up and cancelled. 

It is not enough that the award may be void or voidable ; the 
other points must also be established. This aspect of the case, 
however^ does not seem to have i^een clearly presented to the 
first Court, for I find no reference to it in the judgment. 

Now three grounds have been suggested to us as rendering the 
award void. 1st, that the reference on which it is based was 
the result of coercion exercised by the defendants on the plaintiffs 
other than the fourth ; 2ndly, that the consideration for the agree- 
ment was unlawful, as being opposed to public policy, for it was 
a promise to drop a prosecution ; and 3rdly, that the absence of 
Oooverji^s signature was contrary, if not to the agreement of the 
parties, at any rate to the expectation and belief under which the 
reference was signed by or on behalf of the first three plaintiffs. 

Neither the first or the second of these points is raised directly 
in the issues, so that Mr. Starling, to justify himself in bringing 
them to our notice, had to rely on the sixth issue. Now it is 
difficult to suppose that it was intended by the sixth issue to. 
enable these points to be raised because it was suggested by 
counsel for the defendants, and it is not, as a rule, the object of 
counsel to suggest an issue whose purpose is to enable his oppo- 
nent to make a point not otherwise open to him. From the very 
general form in which the issues have been framed, \ve are in this 
unsatisfactory position that we cannot tell whether or not the 
plea of coercion, as distinct from some vague and shadowy genera- 
lities as to pressure, was ever really presented to the first Court. 

When we are confronted with a plea of coercion, we have a 
clear and distinct idea of what we are dealing with ; when we are 
appealed to on the ground of pressure, we are invited to wander, 
I know not* ‘where. I say this, because the Contract Act tells us 
clearly what is coercion and what are its results : of pressure 
it says nothing ; and it is by the Contract Act, that in this 
country questions of this kind must be determined, not by the case 
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law of Englaml. Free consent is the esscntialbusw of all con* 
tractsj anJ eonsenfc is .saiil to be free when it. is nut esnificd by eocr- 
cinii, undue inllacaee, fraud, imsreprcsentatioii or uiiKtake — Con* 
tract Act, section l-l-. Of these vitiating eirciiuisianees, wenroiu 
this ease only eoneevned with coercion, whicli is deiined to !k! “ the 
coiuniitfcin", or threatening to eonmdt, any net ibrbithhai by the 
Indian I’ena! Code or the unlawful detaining', or Ihreidenirg to 
detain, any property, to the prejudice of any person whatcjvcr, with 
the intention of causing any person to cuter into an ngrecuient.” 
Kow tho only act that Mr. Starling could suggest ainonuted to 
coercion was, the institution of criminal prococding.s at Indore, 
and this, he argued, was coercion as being forbidden by section 
211 of the Indian Penal Code, which provides that ( 1 Ik Lord- 
ship then read the section and proceeded : — ) 

While it cannot be .said that the sixth issue Is not capable of 
including the plea of coercion, yet it has to be conceded that sec* 
tion 211 of tho Penal Code w'as not so much as referred to, nor 
can I find oven any trace of allusion to section 14 of tho Contract 
Act. 


VCMEY 

MillOMEB 


Paticbiiox, 


How can \ve ixnder the.se circumstances pay any serious con- 
sideration to criticisms based on the absence of evidence relevant 
to a point which can hardly be said to have been alluded to in 
the course of the proceedings. As a matter of fact !Mr. Justice 
Crowe has held that the first three plaintiffs “ acted freely and 
voluntarily and not under intimidation, and that the agreement 
come to between the parties was a perfectly reasonable one and 
was the best possible awangement for the parties.’^ That con- 
clusion was based on the oral evidence given loefore Mr. Justice 
Crowe, as a result of which he considered not merely that tho 
plaintiffs had failed to make out their ease, but that the testimony 
of the defendants’ witnesses was to be preferred. I entirely ac- 
cept that conclusion, and with that the' plea of coercion way bo 
brushed aside. 


Then ! come to the plea that the consideration for the submis- 
sion was unlawful as opposed to public policy. It was not until 
the argument before us that this point has even been suggested. 
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and it might be grave injustice if we were to allow a point of 
this chai^acter to be raised, when from the absence of any allusion 
to it ill the lower Court, no evidence relevant to it was adduced. 
I, therefore, think this point is not now open to the plaintiffs. 

This brings me to the last ground on which it has been argued 
that the award should be adjudged void, — the absence of Cooverji^s 
signature. 

Now it must, at the outset, be conceded that Oooverji is not 
bound by the award, but it is at the same time equally clear that 
the defendants have never attempted to treat him as hound, or 
even suggested that this was the result of the award, for it must 
be recollected that he is no party to the Indore suit. 

It will he convenient to deal with Oooverji first, for, though 
great store was evidently placed on bis coming forward as a 
plaintiff, it will not, I think, be difficult to eliminate him and his 
grievance from consideration. The first question I ask myself 
is Had Oooverji ever any reasonable apprehension that the 
award, if left outstanding, might cause him serious injury^^ ? We 
do not find that hot haste or anxiety on his part which one might 
have expected this reasonable apprehension to inspire* He had 
no taste apparently for the w-orries of a law suit. Duttii,^^ he 
tells the Court, has guaranteed my costs. It is not in writing. 
Till he did so I refused to he a party plaintiff And why should 
it have been otherwise ? If one may hazard a guess, his insolvency 
in August is suggestive of a financial position in July, the date of 
the suites commencement, which robbed a threatened litigation of 
its terrors, and events have justified the absence of apprehension 
on his part : he never has been sued, and between him and his 
liability there now rise up the two formidable obstacles of his 
owm insolvency and the bar of limitation. Cooverji has not oc- 
cupied a prominent place in tlie argument before us, and I think I 
may without injustice to him deal for the future with the case 
without further thought for his imputed apprehensions. 

But, then^ how stands it with his three co-plaintiffs, whom I 
will hereafter, speak of as the plaintiffs* : ' 

A.,perusal of the evidence does, not point to any reluctance on 
■ their part, to assert on oath all that appi^ared suitable to their 
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CHKu; Imt it is to their erwiit IhattliiO' mwliMf iilli’jjfc tlie exist* 
enec of any reasonable apprehension on thi;ir part cjxcept us 
to the f’Uit in Indore. Ami in this they, like Cooverji, judged 
uriglit, as events have proved. Bat what iVJison is there to appre- 
hend tliat this Indore suit might cause tiicwj phuritlffs , serious 
injury? None that I can see ; for it is not inN/iimded that the 
Court there is not as compotsnt to do full justice to tla-se plaintiifs' 
pleas as tluH Court is. I may, in passing, remark tliiil ihu appre. 
hensiou which possessed these plaintilfs of the injury that might 
accrue if the a'vard was left outslandiiig, did not suggest to them 
that they should, ask for an order that it be deliverod up and 
cancelled. 

But, apart from this, what arc the facts on which the plaintiffs 
rely as entitling them to the favourable consideration of this 
Court and as demanding that we in the exercise of our discretion 
should interfere ? Now in their plaint they did not hesitate, not 
only to charge collusion against the defendants, but id, so to assert 
that the award “ was prepared fraudulently and in collirsiou with 
the arbitrators.'” Mr. Starling refrained, most properly I think, 
from any attempt to substantiate these serious allegations. We 
may, therefore, pass over this charge of fraud, though, in view of 
the readiness with which it is sometimes charged, I must alluilc 
to the disfavour writh which the Court regards a groundless charge 
of this class. Though such a charge may not disentitle the plaint- 
iffs to the Court’s assistance when independent grounds of relief 
are alleged, still it cannot be too clearly understood that it may 
properly attach the penalty of costs. 

Leaving fraud, then, out of the question, w’hathas the plaintiffs’ 
conduct been ? Nurali was present when Chulani Husen Sumar 
was asked to act as arbitrator ; Datta and Virji both actually 
signed the submission paper, Virji purporting to sign on behalf 
of his firm of which Nurali was a member (whether NuniH 
was present on the occasion is not clear). Dattu and Virji both 
attended the arbitrators between the signing of the reference 
paper on the 9th September and the making up of the award on 
the 17th September’, 1896 ; they both signed the document, stating 
that they had read the award and agreed to the same, and hound 
themselves to act in accordance therewith, Virji again purport* 




YOh. XXY.] 


BOMBAY SEEIES. 


ing to act on behalf of his firm and this time doing so in the 
presence of Niirali ; they never raised any objection to the 
proceedings while they "were pending^ or to the award when it 
was madc^ but they now turn round and say they are not bound. 
Is that conduct entitling the plaintiffs to claim favourable con» 
sideratioii ? Clearly not. These plaintiffs^ however, seek to 
explain away the signature of the agreement to be bound by the 
award by asserting that the arbitrators produced to them a blank 
paper, telling them that they, the arbitrators, would req[uire the 
paper for the purposes of the arbitration, and that thereupon they, 
the plaintiffs Nos, 1 and 2, pub their signatures to the paper as 
requested, Mr. Justice Orowe has declined to believe this story, 
and I fully agree with him and with the reasons he advances 
in support of his conclusions, (His Lordship then having gone 
through the evidence on the point continued : — ) Then plaintiffs 
say it was expressly agreed at the time the reference paper was 
signed that it should not be of any effect unless signed by ail the 
parties. (His Lordship went through the evidence on this point 
also and continued ; — ) Here again I wholly agree with Mr, 
Justice Orowe as to the inference to be drawn from the evid- 
ence, and I hold that the plaintiffs have failed to make out the 
agreement they allege. 

So then the enquiry is narrowed down to this : Can these plaint- 
iffs claim the aid of the Court merely because Cooverji is not 
bound by the award ? When the exercise of the Court s discretion 
under Chapter V of the Specific Belief Act (I of 1877) is invoked, 
it is obviously material to see whether the plaintiffs have acted 
with promptness, whether any delay on their part has altered the 
position of the defendnnts, as well as to consider wdiat is the nature 
of their claim, a point with Avliich I have already dealt. 

No^v until they launched this suit on the 7th of July, 1838, 
nearly two years and ten months after the making of the award, 
no suggestion is to be found of any objection to it. It i>s true 
the Limitatiron Act allows three years within which to briiig 
this suit, but as against this it has to be remembered it is at least 
probable that the time they have allowed to elapse would bar 
' any remedy the defendants would have apart from the awarck 
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Wliat, too, can one think of the jikiutiffs’ assertion tliat they 
expected Cooverji to sign the reference? llnw is that to be re* 
eonciled with the absence of Cooverji^s naiuo from their snliink- 
.sion paper with thoir having pmceedal with the refcnfitce in his 
absence without one woi’d of pi-olost, eomphiiut or even of sug- 
gestion and w'ith their subsefiucnt signature of tiui conrirmation? 
Mr. Btarling tried to loako a certain muount of capita! out of the 
fact that Cooverji’s name is moiitioned in the awaril. Btifc he fdt 
he -was on dangerous ground* he could not suggest that tliis fact 
inliuenecd his clients’ viervs, because they hav<j .swoim they did 
not see the award when they signed. No doul.>t this i.s ijeiievef! 
neither by Mr. Justice Crowe nor by us, but it would have been 
difficult to urge an agreement so .absolutely inconsistent wuih tlm 
plaintiSs’ .sworn evidence. Ail that Mr. Starling ccmhl make of 
the fact wa.s that it showed the arbitrators understood that 
Cooverji’s concurrence was an essential condition of these plaint- 
iffs’ assent. But against this we have the positive testimony of 
the arbitrators. 

I have gone at length into these matters for the purpose of 
seeing what the plaintiffs’ conduct ha.s been, but in the view I take 
it becomes uiinece.s.sary to decide as to wdiether or not the objection 
to the award urged by the plaintiffs is good ; for I hold that in 
the exercise of its discretion this Court ouglit noi to award the 
plaintiffs the relief they seek. I fully recognise that thi.s Court 
will not lightly interfere with an cxcrcLso by the first Court of 
its discretion ; bub in this case we in no way impinge on thi.s 
rule. It is clear from his judgment that Mr. Justice Crowe never 
looked at the case from this point of view ; he simply hold that 
the legal objection to the award was good and he apparently 
thought that the relief followed as a matter of course ; he never 
exercised his discretion in the matter. 

I refrain from deciding as to the validity of this objection based 
on the fact that Cooverji is not bound, because I am anxious in 
no way to embarrass the Indore Court by any view of mine ; and 
as we neither affirm nor overrule Mr. Justice Crowe’s dcei.sion on 
this point the Indore Court need feci in no way hampered by anv- 
thing that has been determined in this High Court. I %vlii only 
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say this that I cannot agree with the view expressed by Mr. Jus- 
tiee Crowe that Aatmm v. Chuce entirely in point, because there 
the deed of reference purported to have been made between all 
the partners though it was only executed by two of them. What 
wa,s there held was, that as the consideration to each to execute 
his own submission was the submission of all the others, and as 
all had not executed, there was a failure of the consideration, and 
as a result the arbitrators had no authority. Bat here the defend- 
ants^ contention is that it was no part of the consideration that 
CooYorji should be a party to the reference, and, if that be estab- 
lished clearly, the principle enuntiated in that case has no applica- 
tion. I will say no more : the question between the parties when 
its exact limits are ascertained is a very simple one, and I do not 
imagine the Indore Court will find any dij3S.culty in dealing with 
it. 

Bat, so far as we are concerned, it is enough to say that no case 
has been made out for otir special intervention under Chapter Y of 
the Specific Relief Act. The plaintiflEs have not shown that they 
had reasonable apprehension that the award if left outstanding 
will cause them serious injury, nor has their conduct been such 
as to call for an exercise of our discretion under section 39 of 
the Act in their favour. 

The appeal, therefore, must be allowed : the decree of Mr. 
Justice Crowe must be reversed, and the respondents must pay 
the appellants^ costs. 

Attorneys for plaintiffs t — Messrs. Arclesir^ Eormnsji and 

Attorneys for defendants Messrs. ThaMrdas^ DAammsi^ 
Cama and Hormusji, 
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A fwit by a Hindu rcvewionor to.rofover ponawHion of immovcablu i.roiKjrtv 
after tlm (Icaib of a ohildloss widow is barred !ty artioio 118 of tln' Idioita. 
tionA.!t(X.V«£lS77) if the daim to smIi pos.-«si,..u (■aunot bo tMtaidWiod 
without setting aside tho defendant’s adopfiow of wltidi the pkintif! had 

awaro inon* tlian six years before suit. 

Baiji Khoda, a Hindu, died in 1S()9 living lioluiid him a chiMlewH widow 
In 1884 plaintiffs applied for a certificate of heirship (n the dewasod’s csf.to 

unto Rc^uhitiou Vltl of 1827. The widow opposed the application alleging 
that ihudsoeasud iiad adopted a sou {defaudaut 'So. 1) in l&fiS-iil. Tim cortificate 
was refused, and both partie.s wore refemd to a suit for the purposo of detei- 
jniumg the question of the alleged adoption. But neither party jlkd a auit. 

In 1897 the widow died and thereupon plaintiff, s, as reversioMry Iwir.s, sued 

to raeovor possession of the doceasted Kaiji’s iwoperty. 

Tho defendant jiloaded that he was tho adopted sou of Ihtiji, aiul (hat the suit 
was Paired by limitation. 

Both tho lower Courts hold that tho adoption was not proved, ami that 
tlie suit was not timo-barred, 


^el^,on second appeal, that though tho defendant’s adoption was not proved 
yet M he had ail along asserted his adoption to the kaowhdgo of the pkiniiffJ 
«noe 1884, plamtiflgi’ suit was barred by article 118 of the Limitation Act (XV 
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certificate of heirship to Raiji. Bai Datar resisted the applica- 
tion on the ground that Raiji had adopted a son (the defendant), 
who as such adopted son had inherited his estate. 

The Assistant Judge to whom the matter was referred for 
inquiry, held that the defendant's adoption was not proved. 

The District Judge finding that the question of adoption was 
too complicated to be determined in a summary inquiry, passed 
an order in May, 1885, directing both parties to have the matter 
decided in a regular suit. But neither party filed a suit during 
Bai Datar^s lifetime. 

In January, 1897, Bai Datar died having made a will in 1890 
bequeathing all her stridlian property to the defendant as her 
adopted son. 

Thereupon plaintiffs brought this suit, as reversionary heirs 
of the deceased Raiji, to recover possession of his property both 
moveable and immoveable. 

Defendant pleaded {inter alia) that he had been adopted by 
Raiji in 1863-64 ; that the fact of his adoption had become known 
to the plaintiffs in 1884 ; and as plaintiffs had not filed a suit to 
set aside his adoption within sis years from the time they 
became aware of the adoption, the suit was barred by limitation. 

The Court of first instance held that the defendant's adoption 
was not proved and on the authority of Fannymnma v. ManjayaP-'^ 
held also that the case was governed by article 141 and not by 
118 of the Limitation Act (XV of 1877) and was not barred. It 
passed a decree for the plaintiff. 

This decision was upheld, in appeal, by the District Judge. 

Against this decision defendant now appealed to the High 
Court. 

A. Shah for appellant. 

Branson (with Q. 8» Bao) for respondents. 

Paesons, J. : — The plaintiffs sued to obtain possession of the 
estate of Raiji, who died in 1869, to which they became entitled 
on the death of his widow Bai Datar. Article 141 of the Limit- 
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ation Act, 1877, gives them twelve years from the date when the 
widow died within which to bring their suit* She died in 1897, 
and they filed the present suit in the same year. On the face of 
the plaint, therefore, the suit is well within time. The defend- 
ant, however, alleged that he had been adopted by Raiji in 
1863 and he pleaded that the plaintiffs were barred by prescrip- 
tion from disputing the fact and validity of his adoption, because 
they had not brought a suit to obtain a declaration that his 
alleged adoption never, in feet, took place within six years from 
the date when his alleged adoption became known to them. 

There is no doubt that the defendant has all along asserted the 
fact of his adoption and that the plaintiffs in 1884 knew that he 
did so. It is also clear that the defendant, if he is the adopted 
son of Raiji, is the owner of his estate, so that the plaintiffs 
cannot succeed in the suit without disturbing the adoption. I 
should, however, have thought that there was no obligation upon 
the plaintiffs to have sued to have it declared that an adoption 
which -was merely alleged to have taken place had never taken 
place, because the mere parol assertion of a status could not 
give rise to a cause of action or create a status that had no 
existence at all, and because the right to property is not declared 
to be extinguished under section 28 of the Limitation Act except 
at the determination of the period limited to any person for 
instituting a suit for possession of that property. 

It has, however, been held that this is not the correct vie^v to 
take in the case of an alleged adoption. The Limitation Act, 
article 118, enacts that a suit to declare that an alleged adoption 
never took place must be brought within six years from the date 
when the alleged adoption became known to the plaintiff, and a 
Pull Bench of this Court has decided that, unless such a suit has 
been brought within the prescribed period, the plaintiff is barred 
by that article from disputing the fact of the adoption — Shrkmy.s 
Murar v. Sanmant Ghavch That is the case here. Althougli 
the defendant is found never to have been adopted, yet he ^aid 
that ho was, and because the plaintiffs did not sue within six- 
years of their coming to know that lie said so, the defendant 
must be held to have been legally adopted. We reverse the 
(i) (1899) 24 Bom., 260. 
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decree of the lower Appellate Oonrt and order plaintifTs^ suit to 
be dismissed with all costs on them. 

Rakaoe, J. :~The original suit was brought by the respondent- 
plaintiffs^ as reversionary heirs on the death of one Bai Datar, 
widow of Raiji Khodidas^ to recover possession of two houses^, 
certain moveable propGrty^^ and books of Vahivancha^ from the 
appellant-defendant, ^Yho claimed to be Raiji’s adopted son. 
Raiji was a barot, and he kept the genealogies of certain people, 
and followed the profession of a bhita. He brought the defend- 
ant-appellant to live with him in his house as his son about 
1864. Raiji died in 18G9, and his widow Bai Datar and the 
defendant lived together as mother and son. In 1884 the 
respondent-plaintiffs applied for a certificate of heirship to Raiji. 
’Bai Datar and the defendant resisted the claim on the ground 
that defendant was RaijPs adopted son, The District Court 
refused to grant the application, and referred the parties to a 
regular suit in May, 1885. Bai Datar died in January, 1897, 
and thereupon in 1893 the present suit \vas brought to recover 
possession of the houses and the books and to obtain an injunction 
against the defendant not to receive the dues from the yajmans 
of Raiji. 

The defence was that Raiji adopted the defendant in 1863 j 
that the plaintiffs had knowledge of the alleged adof^tion in the 
certificate proceedings of 1 884 ; that the two houses had been in 
defendant's possession as heir, and also under Bai Datar’s will 
made in July, 1890 ; that as no suit had been brought for more 
than twelve years from 1884, the plaintiffs’ claim was time- 
barred ; and that the injunction could not be granted. 

The Court of first instance held that the alleged adoption was 
not proved; that the claim was not time-barred, as it was brought 
shortly after Bai Datar’s death, when the cause of action arose; 
and that the respondent-plaintiffs \vere entitled to claim the 
property in dispute as reversionary heirs except one of the 
houses, which was held to be Bai Datar’s stridhaiiy and^, as such, 
was transferred to the defendant by her will. In appeal the 
District Court held that the other house, also included in the will, 
was built by Bai Datar, and was her The claim for 
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both houses was^ therefore, disallowed, and in other respects the 
decree of the first Court was confirmed. 

The original defendant preferred this second appeal chiefijr in 
respect of the books of genealogy, and the injunction in respect of 
the dues collected from the yajmans. The appellant's contention 
was that the claim for the whole property of the plaintiffs was 
time-barred, and, therefore, should have been dismissed through- 
out. 

' ^ 

The principal point for consideration, therefore, relates to the 
question of limitation, and that again turns on the* enquiry when 
the cause of action accrued. The original plaintiffs urged that 
it accrued to them on the death of Bai Datar, while the defend- 
ant-appellaiit^s contention was that it accrued when he claimed 
to be the adopted son in the certificate proceedings brought by 
plaintiffs in 1884, that is, more than twelve years before the date 
of the suit. In the Court of first instance, the question of limita- 
tion was decided in respondent-plaintiffs^ favour on the ground 
that, as the claim was for the recovery of property, it was not 
necessary for the plaintiffs to set aside the defendant'’s alleged 
adopfcion under article 118 within six years from the certificate 
proceedings in which the plea of adoption was first raised ; that 
article 141 of the Limitation Act applied ; that this enlarged 
period of limitation was not curtailed by the results of the 
certificate proceedings, which, it was further urged, had decided 
adversely the claim for adoption. This view was accepted l)y 
the Judge of the lower Appellate Courr., who hold that the 
plaintiffs had no cause of action as long as Bai Datar was alive, 
and that defendants possession was not adverse to plaintiffs, as 
he lived with Bai Datar till her death. These decisions -were 
obviously based on the ruling in Fminfcmma v. Mimjmja and 
the cases noted in that judgment. The correctness of this rul- 
ing was questioned in Shrinmaa Mnrar v. Manmant Cliavdo 
which was a Full Bench decision, when the whole subject was 
considered by five Judges, and it was held that the sliorter 
period of limitation under article 118 governed *a claim for 
recovery of the possession of immoveable property, where\^er the 

^ a) (1895) 21 Born,, 159. 


(2) (3899) 24 Bom., 260. 
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claim to the property could not be established before setting 
aside an alleged adoption. It is not necessary, therefore, to 
consider the earlier authorities which are noticed in the Full 
Bench case. The respondent-plaintiffs cannot possibly succeed 
ill their claim as reversionary heirs to the property in dispute^ 
which has come -into the possession of the appellant-defendant 
before the alleged adoption set up in lS84f in the certificate 
proceedings could be set aside^ and as more than twelve years 
have passed since that claim was {^t up, it is clear that the 
present suit, though it does not expressly contain a prayer for 
setting aside the adoption, cannot be maintained merely because 
the claim is made for the recovery of the possession of the 
property. 

It was indeed urged that the decision in the certificate pro- 
ceedings was against the validity of the adoption ; and that, 
therefore, the respondent-plaintiffs had no occasion to move in 
the matter till the death of Bai Datar, whose possession as EaijFs 
widow inured to her as a life interest till her death, and that as 
reversioners the respondents were entitled to bring their suit 
soon after Bai Datar^s death. It appears, however, from the 
decision in the certificate proceedings that the adoption was not 
held invalid. The report of the Assistant Judge, no doubt, con- 
tains an expression of opinion to that effect, but the final order 
of the District Judge did not decide the question, and referred 
the parties to a regular suit. It was, therefore, incumbent on the 
. respondent-plaintiffs to have removed this objection, within six 
years, and they were not entitled to wait during Bai DataFs 
lifetime. As they failed to take any action for more than twelve 
years, their claim was clearly time-barred. I would, therefore, 
reverse the decree of the Courts below, and reject the claim with 
costs. 
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had done so as far as it was possible. 

Held awarding tbe plamtiS’s claim, that on the construction of tto lease 
the tei “reclaim” as used in the gi-ant meant nothing more 

h nrove ing the land from the dominion of the sea, and did not moludo 
S firlr obligation of rendering the land fit for cultivation. The i amt- 
iff having erected the necessary embankments to shut ouc the. sta « a.s t . .. 

to say that he had reclaimed the land and satisfied the terms of the gmnt. 

Appeai. from the decision of M. B. Tyahji, District .Tiulgo of 
Thana. 

On the 16th of June, 1885, the Government of Bombfiy granted 
to the plaintifi, Shamrao Pandurang, a lease of a large tract oi 
marshy land bordering upon the sea and measm-mg about . (.U 
acres, situate in the villages of titan and Gorai in i^alsette. 

The principal conditions of the lease were as follow.s 
“1. The assessment has been excused for the first ten Teai.5 commencing 
from the 1st of August, 1884. 

« 2. After ten years of remission in respect of the said land ato over, for the 
next twenty years the lessee will pay assessment at 4 annas per acre per annum. ■ 

♦Appeal, No. 100 of 1899. 
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At the end o£ tliirhy years, tlio logsDe will pay suoli assossmont in rospset 
of land as may bo Used on such land under the rules wMch may bo tlioa ip force 
in respect of land to which sixrvey seiitlemenfc may fee made applicable, and will 
oontinue to pay fcho same in future. 

4. Such portion of the said land as may be set apart for public roads shall 
be exempted from assessment. 

d. If a moiety of the said laud is not reclaimed by the end of fivo years, and 
the whole land (is not reclaimed) by the end of ten years, or ii the work of erect*- 
ing embankments is not carried on with 4iie diligence within cno year from 
(tlie time when) the land comes into the lessee’s possession, then the lease wdiich 
has been giyeii shall be cancelled. But the Collector is authorized to give it 
ogaiu if he likes.” 

The plain tiS erected embankments and shut out the sea water 
by building a dam miles long at a cost o£ over Hs. 40,000, 
Oat of the total area of 760 aores^ he brought into actual cul- 
tivation 83 acres* He alleged that of the remaindeib 644 acres, 
though culturable, were 3iot actually cultivated because he could 
not obtain tenants, but that the whole of the land had been 
reclaimed from the sea. 

In October, 1895, the Collector gave notice to the p)laintiff that 
as ho had not brought the whole of the land under cultivation 
within ten years from the date of the grant, the lease would be 
cancelled, and on the 6th March, 1896, the lease was cancelled, and 
the plaiotill was called upon to deliver up possession of the land 
to Government. 

The plaintiff thereupon instituted the present suit against 
the Secretary of State for India in Council for a declaration that 
Government had no right to cancel the lease, and for an injunc- 
tion restraining it from taking possession of the land. 

The defendant contended (m^er aim) that the plaintiff had not 
complied with the terms of the lease, and that it was, therefore, 
properly cancelled. 

The District Judge of Thfoa held that the plaintiff had to 
make the whole of the land fit for cultivation within ten years, 
and had, therefore, broken one of the main conditions of the lease, 
and that, consequently, the Collector had a right to cancel the 
lease. 

He, therefore, dismissed the suit, 
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Against this decision plaintiff appealed to the High Court, 
Manehliah Jeliangirshah, for appellant, 

Eao Bahadur VmiuUv /. Kirtikar (Governnient Pleader) for 
respondent* 

PaesonSj J. This suit is brought to try the validity of the 
action of the Collector cancelling a lease granted to the plaintiff 
on the 16th June, 1885, By that lease the occupation right over 
some 60S acres of marsh lanciat Gorai and Utan was h.*t to the 
plaintiff in perpetuity subject to the payment of assessment on 
his promise to reclaim it. The official translation of the counter- 
part of the lease^ which only is recorded in evidence, is as follows 

Kabuldyat. To Eio Sdheb MimLitdar of tdluica Balsette. I, Shamrao 
Pandurang, residiiigin house No. 28 in New Lane, Lohdr Chawl, Bombay, do 
by this kabuhiyat (accept the khata of ) the undermentioned land situate in 
the villages of mauje Utan and mauje Gorai in taluka Sdlsette, district Tiidua, 
on behalf of myself and my future sub-khatediirs. 

^'1. Marsh land situate at mauje Gorai, being land measuring about :m 
acres out of Survey No. 233 together with land appertaining to tiie ^ Boogar ’ 
(hill) called Mudya which is situate therein. 

^ 1. Salt marsh land out of the unassessed Parigh marsh land situate at man 
Utan, (measuring) about 75 (seventy* live) acres. 

The four boundaries of the lands situate in the two aforesaid vilL-iges are 
as follows ;— 

^‘1. On the east, marsh land out of Survey No. 233 situa'^e at mauje 
Gor4i and marsh land out of mauje Ulan, beyond which there is tiie creek! 

“ 1. On the south, land out of marsh land bearing Survey Ko. 333 situate at 
mauje Gorii and Survey No. 191, being Taljan land. 

“1. On the west, land out of the nnassessed Survey No. 233 situate at mauje 
Gordi; in the interval, land out of Survey Nos. 186-65; beyond (that! land 
out of Sm-vey No. 295 situate at Utan. 

bearing Survey Nc.s, .31] 

and 312 out of Utan. 

'• I accept thokhdta of the land situate within the aforesaid four bomidaiirs 

SSLZ 

“ The said klidta has been given to me portnanently uudeir the cendUiona 
j clause 21 ot Eules under the land lievenue Code, subject to the provisions 

1879 tSIT rr tbe Land Eevenue Code of 

m9, The md conditions are as follows 
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‘■*1. Tlie assessinoiit lias been excused for tlie first ten years counneneing 
from the 1st of August, 1884. 

** 2. After ten years of remission in respect of the said land are over, for fcho 
nest twenty years I will pay assessment at 4 (annas) per acre |)er annum. 

3. At tlie end of 30 (thirty) years, I will pay such assesment in respect of 
land as may be fixed on such land under the rules wbicb may be then in force 
ill respect of land to which survey settlement may be made applicable and will 
continue to pay the same in future. 

“ 4. Such portion of the said land as iHay be set apart for public roads shall 
be exempt-ed from assessment. 

5. If a moiety of the said land is not reclaimed by the end of five years and 
the whole land (is not reclaimed) by the end of ten years, or if the work of 
63.‘ecting embankments is not carried on with due diligence within 1 (one) year 
from (the time when) the land comes into possession, then the khdta which 
has been given shall be cancelled. But the Collector is authorized to give 
if: again if he likes. j 

“ Under the fiforosaid conditions I have accepted the khita. Dated the Ifith 
of June, l8So. Place Bombay.*' 

The material portion is clause 5 of tlie conditions. The original 
was evidently a translation into MarcUhi of clause 21 of the 
Rules framed under the Land Revenue Code, in which the word is 
reclaimed was used. This word the person who drew up the 
lease translated by the word nausadh Apparently that word 
is unknown to the Mardthi language, but its component parts mean 
new and acquired ’k It has been retranslated “ reclaimed by 
the official translator in this Court, and during the argument of 
this appeal it was practically assumed that there was no difference 
in meanieg between the two words. The point, therefore, at issue 
is wdiether, at the end of the ten years allowed, the plaintiff had 
reclaimed the whole land. The District Judge thought that the 
plaintiff was bound to have made the land fit for cultivation. He 
says : I think the terms of the agreement were satisfied if within 
five years half of the area was in a state in which a fair crop could 
have been raised, and if at the end of ten years a fair crop could 
have been raised on the whole land, making allowance £6r the 
portions unavoidably under water and iinarable land/^ He held 
that the plaintiff had failed to make half of the land fit for calti-» 
yation within five years from the date of his agreement and the 
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'wHoIe of it withiii ten years from that date, and lie added the 
failure seems to have been duo to a sufficient number of small 
dams not having been put up/' In a previous part of the judg- 
ment he had said that salt land is reclaimed by enclosing it 
first within an embankment to shut out salt water and then 
dividing the area by means of small dams, within which s%voct 
Water is stored up. Unless the small dams are erected, according 
to Damodar a fair crop Will not he obtained. See CampbelFs 
Q-azetteei', Volume XIII, pageS^282, 283/^ 

All this shows cleaidy that in the opinion of the District J udgo 
it was necessary that the plaintiff' should not only have kept the 
sea *water out of the land, but should also have brought the land 
into such a state that fair crops could have been grown on the 
greater part of it. The total area of the land taken up by the plaintiff 
was, he says, about 760 acres. Of this, after making allowances 
for the sandy and rocky portions, the area under channels and 
that under the embankments, and taking the land incapable of 
cultivation to be 200 acres^tlie residue is 560 acres/*' These 560 
acres the plaintiff ought in the opinion of the Judge to have made 
fit for cultivation. It is admitted that the plaintiff had erected 
the necessary outer embankments and kept the sea water out of 
the area leased to him. He had erected a dam some 3 i miles long, 
35 feet wide at the base, and 15 or 16 feet wide at the top at an 
actual cost of Es. 40,000 and, to again use the words of the Judge, 
'‘had made the area granted to him practically safe against the 
inroad of salt water.” It appears to me that this was sufficient, 
and that having done it, the plaintiff -was entitled to say that he 
had reclaimed the land, that is, that he had recovered it from the 
dominion of the sea. This, I conceive, is the meaning of the 
word “ reclaim The purpose of the reclamation is a secondary 
matter which would have to he provided for specially. The 
District Judge thinks that in the present case the reclamation 
was to he made in order that the land might he rendered fit for 
cultivation. ’ I do not know why it should he so, heoause there 
is nothing said in the lease about it. For all that appears from 
the lease the plaintiff having reclaimed the land might do what- 
e\ ei he Tiked with it. It certainly was not obligatory on him to 
make the whole land fit for cultivation, because he was allowed 
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to set apart such portion as he chose for roads, and the portion 
so set apart was to be exempted from assessment. The Judge 
also excepts about 200 acres as being incapable of cultivation, 
but this is introducing into the lease a condition which does not 
exist ill it. If the impossibility of cultivating the whole land is 
conceded in this way, it is a very strong argument that it was not 
the intention of the parties that the whole should he made fit 
for cultivation, and that the difficulty will arise of determining 
how much was to be made fit for cultivation. There are no means 
of solving that difficulty, and the Judge has not attempted to do so. 
His judgment merely sets out what according to the witnesses 
was the amount of actual cultivation, and he gives no opinion 
as to the value of that evidence. It is obvious that the actual 
area cultivated is not the same as the actual culturable area. 

/ The evidence as to the extent of the latter has not been alluded 
to by the Judge. If, however, we turn to that evidence, it 
would seem that it supports the plaintifi^s case most strongly, — 
for instance, witness Exhibit 100, called for the defendant, says 
;; that the whole area of the khar is 759 acres, of that 83 acres 
are under cultivation and acres are not cultivated though 
eiilturable.'^^ . I take it that the word eulturahle^^ is used in its 
ordinary meaning, namely, able to be cultivated, especially as the 
witness says that if a dam is made and fresh water falls on salt 
land for two or three years, it becomes sweet and can be cultivated. 
The plaintiff says that the land is fit for cultivation, and that the 
only reason it has not been cultivated is that he could not 
get tenants to cultivate it. I think that he is entitled to be 
believed when he says this. It is clearly to his benefit to have 
the land cultivated, for he has to pay assessment upon it whether 
it is cultivated or not, and he naturally would use his best endea- 
vours to obtain some rent for it. It does not appear why the 
Government should have resolved to cancel the lease at the end 
of ten years when, if their contention is correct, they could have 
done so just as legally after five years had elapsed^ for the same 
state of things existed then as now as regards the small portion 
of the land under actual cultivation, then less than half, now less 
than the whole. However, nothing turns upon this forbearance 
on their part, 
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In my oiSinion the conditions of the lease have not bern broken 
by the plaintiff. The work of erecting embankments (the only 
work specified in the lease) has been done, and the land has been 
reclaimed from the sea. The work of making it fit for culti- 
vation is not included in the lease, but even if it had been, I 
could not find, on a consideration of the evidence wbich^ is on 
the record,' that that has not been done. All that the evidence 
proves is that only a small portion of the land has been actually 
. cultivated, but actual cultivation is certainly not one of tlm 
conditions of the lease. This is the only point at issue m the 
appeal. The other points' about the agreement that the plaintiff 
was called on to pass, and about the fishing, were found against 
the defendant by the District Judge, and no objection has been, 
taken thereto. 

We reverse the decree of the District Judge and award the 
plaintiff the relief he claims with his cost in this litigation. 

Kan ABE, J. The principal point in dispute in this appeal turns/ 
upon tho construction of a reclamation lease or agreement passed 
hy the appellant-plaintifF to the defendant-respondent on the 
16th June, 1885, and which agreement was cancelled by tho 
respondent early in 1896. This cancellation was made on the 
ground that the appellant-plaintiff had failed to carry out the con- 
ditions of the contract contained in the agreement of June, 1885, 
in that he did not reclaim the whole of the land so as to render 
it fit for cultivation, but only reclaimed a very small portion of 
the same ; the defendant-respondent contended that this failure 
of the appellant-plaintiff Justified his action in cancelling tlie 
lease. On the other hand the appellant-plaintiff claims that he 
had carried out the terms of the contract which related to the 
reclamation of the land, and the respondent had no right to put 
an end to it by resuming the concession of the lease. This is 
the principal point on which the parties are at issue, T'^here 
are minor contentions which have to be considered along with it, 
as they have an important bearing on the principal dispute. 

The land to be reclaimed was situated in two villages, about 652 
acres in Gorfii and nearly 107 acres at Utaii. This area was 
admittedly swampy land covered with salt water at high tide^ 
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and its reclamation was undertaken by tbe app^lant-plaintiff. 
The concession was sanctioned in February, 1884 and, in pursu- 
ance of previous correspondence, between the parties, .the swampy 
land mentioned above, together, with some hill land given on 
survey tenure, was placed in the i)ossession of the appellant- 
plaintiff in May, I 884 and', he was made a khateddr of the land. 
As far as the swampy land was concerned, the terms agreed were 
not reduced to writing, but reference was made in this correspond- 
ence to Rale Si of the Rules made under Land Revenue Code, 
section 214, 

In 1885 a . Marathi kabulayat was passed by plaintiff- appellant 
to respondent which set forth the terms on which the concession 
was made. The principal condition was to reclaim half the land 
in five and the whole land in ten years. After which time assess- 
ment was to be paid in part and after thirty years full assess- 
ment was to be levied. No counterpart lease "was prepared 
by the respondent till February, 1892, when a draft indenture 
was prepared and sent for his signature to the appella.nt. As the 
draft indenture did not in some details conform to the Mardthi 
kabuldyat passed in June, 1885, the appellant-plaintiff declined 
to execute it. He remained in possession of the whole khdta a>s 
before and paid the assessment in part as provided for in 1895 
when the ten years^ term was over. In October, 1895, the i^e- 
spondent issued a notice to the plaintiff stating that, as he had 
only brought, five acres of the land under cultivation he had 
broken the terms of the contract which required him to bring 
the whole land into cultivation in ten years, and he was asked 
to show cause why the khata should not be cancelled. On 6th 
March, 1896, notice cancelling the khata in appellant-plaintiff^s 
name was issued, and his application to the Goveimment was 
disallow’'ed in May, 1896. In August, 1896, the Mamlatdar called 
on the appellant-plaintiff to make over possession of the land to 
Government, and this led to the institution of the present suit 
on 12th August, 1896, 

In this plaint the appellant-plaintiff in'ayed for a declaration that 
the land was granted in perpetuity under Rule 21, and the defend- 
ant had no right to cancel the same. There was also a prayer for 
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injunction to restrain the defendant from taking pos8e>ssion and 
also requiring the defendant to execute a lease in perpetuity of 
the lands in accordance with the Rule 21. The defence was 
chiefly based on the allegation that the plaintiff-appellant had 
broken the conditions of his contract^ in that he had not reclaim*- 
ed, — so as to render fit for cultivation the whole of the land 
included in the reclamation lease^ but reclaimed only 8 1 acres, 
There were also the further contentions that the term of the lea^n 
was not perpetual^ but it was only passed in accordance with 
Rule 21 framed under section 214 of tho Land Revenue Code ; 
that the indenture of 1892 was one which the plaintiff was 
bound to execute under Rule 31^ and his failure to do so dis- 
charged the defendant from granting any further lease ; that 
under the circumstances defendant was justified in cancelling 
the lease. 

The parties joined issue on these pleadings^ and tlio lower 
Court found that the plaintiS-appellant was entitled to an occu- 
pancy in perpetuity of the land in dispute, subject to Rule 21 1 
and that the respondent-defendant w’^as not entitled to require 
the plaintiff to accept the lease as contained in the draft of 1S92_, 
which differed in material respects from the agreement of June, 
1885. While this issue was found in plaintiff^s favour, the 
lower Court found on second and third issues that the plaintiff 
had failed to reclaim the whole of the land as stipulated in his 
agreement, and that, therefore, the defendant had a right to 
resume the land. Plaintiff^s claim was, therefore, rejected. In 
his appeal before us tho appellant contends that the lower 
Court was in error in holding that the reclamation of the land 
had not been made as provided by the agreement of June, 1835. 
He contended that all that he had bound himself to do was re- 
clamation of the land from the sea, which work had been com- 
pleted, and that the work of rendering the land fit for culti- 
vation did not come within the agreement, and ev< 3 n if it did, the 
agreement wms carried out to the extent it was possible to do so 
in respect of all lands which were not incapable of being brought 
under cultivation. Under the circumstances tho appellant con- 
tended that he was entitled to the injunction* and declaration 
sought. 
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It v/ill be seen from these contentions that, as stated at the 
eomniencemcnt, the whole dispute turns on the inquiry whether 
the original agreement contemplated reclamation in the stricter , 
or the more liberal sense. Plaintiff-appellant construes the word 
reclamation or the Marathi waxd navasacU^a used in the agree- 
ment of June, 1S85, as being intended for the work of recovering 
the land from the sea, while the respondent contends that the 
Vv ord reclamation or its Marathi equivalent navasadh^a included 
the further obligation to make the land fit for cultivation. The 
lower Court has accepted this latter view, and held that the 
reclamation work had not been completed. Rule 21 of the Rules 
under section 214 must be rea'l in connection with the rules 
which go before it and those which come after it. Rule 15 
relates to grants of occupancy, which eitheo? relate to lands (a) 
^to wdiicli a survey settlement has been extended and (b) to 
lands to which a survey settlement has not been extended. The 
Rules 16 to 20 relate to lands to which survey settlement has 
been extended, and Rule 21 and the following rules apply to 
lands to which survey settlement has not been extended. Rule 
19 provides for imposing reduced assessment or giving rent-free ' 
land for a term when the bringing of any such numbers un- 
der cultivation will be attended with a large expense. Rule 21 
relates to the reclamation of salt marshes. The object there 
stated is not, as in Rule 19, briugiiig land under cultivation^ but 
reclaiming such salt lands obviously protecting them from their 
liability to he submerged by the tides. In sub-clause 5 of Rule 
21 the words are if half the area is not reclaimed in five years, 
and the whole in teu years, the concession may be resumed.-’^ 

It will be thus seen that some difference must be recognised 
between reclamations, as such, of salt or marshy lancls^’and en- 
couragement to the cultivation of unarahle lands. In the pre- 
sent ease the object was chiefly to induce the appellant-plaintiff 
to undertake the reclamation. Mr. Mackenzie, the Collector of 
Thana, referred the plaintiff to Rule 21 as being sufficient for 
the purpose of encouraging the reclamation he intended to 
undertake. Tiio Atardtbi agreement of June, 1885, has obviously 
used the word navasadh^a as a translation of the word ^^reerama- 
tion'k The full reclamation, it was contemplated, would take at 
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least thirty years before it could bo held to bo complete iu its 
arger sense. The obligations undortakoii by the plaiiitiif wen-e 

m ' complete the ombankuients • 

m within five years half the land ; and (3) within ten years the 
vyhole land. should be made navasudhja. If any of these oblio-a- 
tions were not fulfilled, the lease was to be cancelled. Tlie word 
mvamUna in this place could only have been meant to be used 
for the word “ reclamation « in its stricter sense ; n,s tlie dictiona- 
ries define it, reclamation means in the case of submeroT.d or 
overfowed land the rescuing of it from being submere.^L ' Tbc 

re^iTT'*' f ^iginal meaning in 

ugard to submerged laud. That would be its meanino in 

regard to the reclamation of unarable laml. This distiuelion 

between the larger and the narrower sense becomes still more 

piepaied by the respondent, where throughout the words used 


included ihe idea o7 fche^^!u^ « ««e]f 

emphatic addition of the condition al + i-his 

-- wonid not ^ 

he had not made the Ld uLuZy," 

again, the defendant found it necessary to ■ f t ^ 

explanation that the failure to mal-c tl, ? i 

that plaintiff had failed to make the 11 ^“eans 

tiou. It was also sought to tlm oS'h 

obtain his income from fisU .• i • * plaintiff tried to 

amoiTuttoreelnmation ThkeTr" 

wbatMt.Mackerae had cortl 1 V , "I’' i""''.!' 

with pkmlitE He simply reJemt 'I "’'‘'“IMaitafi' 

-tea .e say that 

t.™smy,g.rd to the «»* U-o 

Bale 21. Mr. Maetemi. aTed foai >!<>« hy 

to be made Ichditedar of the lands In It 

wotd is ased, sahieet ^ 
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Code^ i, c\ subject to eancelment under certain conditions. The 
conditions required that in five and ten years the land should 
be reclaimed navasadh^a half and whole. 

As a matter of fact^ it appears from the evidence on either side 
that the embankments were completed within the time agreed^ 
namely^ one year. No objection is taken on that account. The 
Commissioner’s report further shows that out of the whole area 
759 acres of the swampy land exposed to the seaj as many as 644 
acres were dry laiid^ though not cultivated, 83 actually cultivated, 
and only 7 acres were exposed to the sea and 23 acres represented 
a fishery. In all thus 30 acres alone remained to be unreclaimed. 
This small exception of land liable to sea floods w^as inevitable in 
the nature of things. The oral evidence of the plaintiff shows that 
about 200 acres were in a fit state for cultivation. Plaintifl-’s 
witness No. 76 says about 350 acres were in that condition, and 
he produced some 16 kabulayats. Of these kabulayats a kabu- 
layat of 100 acres was passed in 1890 (Exhibit 77), and the rest 
were in 1892 (Exhibits 78 — 91). They together made up 200 
acres. The kabuMyats were for five years and the total acreage 
would be about 300 acres (Exhibits 78 — ^91). The evidence of 
Kalya, Exhibit 182, shows that 300 acres were cultivated and 150 
acres were rocky, which could never be brought under cultivation. 

• If plaintiff had put up the dams inside the kh4r and not left them 
to be put up by the tenants, more land would have been under 
cultivation. But for his failure in this respect, plaintiff had him- 
self to suffer, for he lost the income of his khar. Smaller areas 
arc ineutioned by defendant^s witnesses, but as their estimates 
ranged from 5 to 100, their evidence is less reliable than that of 
the plaintiff^s. The lower Court does not appear to have taken 
sufficient account of these variations, as also of the diflSculties 
which plaintiff found in bringing cultivators with means to make 
their own dams, as they undertook to do in the kabulayats passed 
by them. The Commissioner’s report leaves no room for doubt 
about the fact that the land was dry for the most part, and the 
reclamation was, therefore, complete as far as the appellant had 
undertaken to complete it. The appellant-plaintiff could have no 
interest in not cultivating the land if he could do so, for he was 
the principal sufferer. The kh4r lands always ta.ke a long time 


1900. 


Shameao 

Pandueang- 

Secbetaey 
or State. 


THE INDIAN LAW REPOETS. [VOL. XXV. 


4:4' 


1900. 


.Shamrao 

PAJS-ptFEAya 

u 

Fecretabt 

OF fc'TATE. 


to improve in quality^ and that was the reason why the dcfeial- 
ant allowed thirty jears^ term before full assessment was to 
betaken. E^ain water has to be detained on the land and its silt 
allowed to accumulate from year to year before its saltish defects 
are cured and the land made fit for rice cultivation. The test of 
cultivation, therefore, was not a test which could have been iu the 
contemplation of the parties in regard to these lands when such 
short periods as five andten ye.ars_. 3 vero prescribed for reclamation. 
On the whole, therefore, it appears to me that the proper constniC' 
tion to be placed on the original agreement of the parties is that 
navaBadJiya meant reclamation in its stricter sense, and this condi- 
tion was satisfied when the land was rendered dry and protected 
against the sea tides. This work was admittedly completed within, 
the period stipulated, when nearly 700 acres were made dry, and 
even according to the defendant's witnesses, S3 or 100 acres were 
cultivated, while according to plaintiffs witnesses, actual cul- 
tivation extended over 300 acres. Plaintifi'^s evidence shows tlnit 
this work of reclamation cost him a very large sum estimated at 
Es. 40,000. And after such expenditure the appellant-plaintiff 
must, therefore, be held to have carried out the contract, and 
there was no breach of it, on his part, of a kind which the 
respondent could enforce by cancelling the lease. 

As regards the other grounds on which the lease was cancelled, 
it appears to me that the District Judge was night in holding 
that the use of the fisheries and the realization of some money 
on that account, did not constitute a breach of tlie conditions, 
as this seems to have been in accordance with the custom which 
is recognised and proved by defendant's witnesses. It foilou^s 
that the decision of the lower Court on second and third issues 
laid down by it cannot be supported. The ijlaintiff-appellant is 
thus entitled to the declaration and injunction sought by liiim 
The insertion of the condition of 999 years, as also the levy of a 
nominal one pie assessment, and the condition about obtaining 
the sanction of the Collector before sub-letting or alienating of 
the lands, and the exclusion of the khan or quarry made over iu 
the first concession, were inconsistent with the original agreement 
between the parties and could not be enforced. There was, in 
fact, no occasion to enforce a new lease under the circumstances 
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of this case. The Collector of Thana suggested a>s inucli^ but he 
was overmlecL If the indenture was necessary^ it slioald have 
been in accordance with the Mteithi agreement of 1 885* The 
District Judge’s view on this point seems to be correct, I would^ 
therefore, reverse the decree of the lower Court and award the 
plaintiff’s claim, in regard to both the declaration and injunc- 
tions sought by him. 

Decree reversed. 


APPELLATE CRIMINAL. 


Before Mr. Justice Parsons and Mr, Justice Bamde. 

IMPERATEIX n. EUDRA.^^ 

£vidence-^Bf/i/ir/ deelm ation — Indian Penal Code {Act XLV of i860), 

See, 396, 

Appellant was convicted and sentenced to transportation for life on a charge 
of dacoity. The most material evidence for the prosecution was the statement, 
in the nature of a dying declaration, made to the jamadar of police Iw <>rie 
Fakiria Shirapi, who received wounds during the dacoity and who died before 
the trial commenced. 

The Assistant Surgeon, who made the jpost-morteni examination on the 
deceased, -was not called, being on leave, but the Civil Surgeon, on a perusal of 
the notes left by the Assistant Surgeon, gave evidence that the cause of death of 
the deceased was pneumonia aggravated by a stab. In the notes themselves no 
cause of death was given, and there was no evidence as to how the pneumonia 
was aggravated. iNo explanation was given as to how the opinion was formed 
that the pueunionla was aggravated by the injury, and there was nothing in 
the notes to support it. 

Mddf that the statement of the deceased ought not to have beau admitted 
ill evidence in the absence of evidence to show" that his death was caused or 
accelerated by the ivounds received at the dacoity, or that the dacoity was 
the transaction \Yhich resulted in his death. 

Appeal from the conviction and sentence recorded by R, J. C. 
Lord, Sessions Judge of Dhdrwd-r. 

The accused was tried (with two others) on a charge of dacoity 
under section 390 of the Indian Penal Code (Act XLV of 1800) 
by the Sessions Judge assisted by two Assessors. The Judge 


2900. 


SilAMSAO 

rAKi)unA>ia 

V. 

SlCRETAKX 
o;f State. 


1000. 
April iO, 


Criminal Appeal, No* 83 of 1000. 


THE IHDIAN LAW REPORTS. [VOL* XXV. 


diilering^ from both the Assessors found the accused guilty of the 
offcuee charged; and sentenced him to transportation for life. 

The case for the prosecution was that the accused was one of 
the gang of dacoits who attacked and looted a w'edding process- 
iori; and during the affray the accused stabbed the deceased 
Eakiria Shimpi. The dacoity took place on tlio evening of tlie 
12 til Aiigustj_1899. A statement; made by the deceased, was 
recorded by a police August; because ho 

thought that the deceased w^as on the point of Tleath; and the 
?\iao-istrate, who had been sent for. had not arrived. In tliat 
^statemel^t the deceased stated that the accused gave him a stal> 
on the right side of his chest. The deceased died on the 20fch 
August, The convieiion and sentence were mainly based upon 
the alleged dying declaration and the deposition of one witness. 
The accused preferred an appeal^ urging (i}iicr alia) that the so- 
called dying decdaratlon was not properly recorded; and should 
be left out of consideration; and that the evidence of the witness 
on whom the Judge I'elied was unreliable. 

MoJmdeo B, GJuculal^ for the appellant (accused). 

iUto Bahadur Vasiulev /. KirUkar (Government Pleader) for 
the Crown. 

,pAn:^ 0 NS; J . : — The dacoity is alleged to have taken place on tlie 
evening of the 12th August; and clothes and ornara outs to the 
\'aIuo of some Es. 2;750 ate, said to have been >stolen, of which, 
a silver [oluandi and a few clothes only have been recovcreiL 
Nothing; however; was found in the possession of the appellant; 
who wars the accused No. 1 in the Sessions Court; mid he w'as 
convicted by the Sessions Judge solely because the latter saw no 
reason to distrust the dying declaration of Eakiria Shimpi and. 
the deposition of witness No. 1. The Assessors ^vere of opinion 
that he was not guilty. We think that the cliarge is not proved 
against him. The declaration of Eakiria Shimpi must be eliminat- 
ed from the evidence. It was made on the loth August; and 
Eakiria died on the 20th. ' The Assistant SurgeoU; who made tlie 
post'^MOi esamination; has not been examined as a witness. 
The Sessions J iidge says as . to this : The Civil Surgeon had to be 
asked to give his opinion upon the Assistant Surgeon's notes of 
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the post-moHein, his handwriting being proved by the oompoiind- 
or, because the Assistant Surgeon had gone on leave; tlie pro- 
ceeding appeared to be somewhat objectioiiabloj but under tlie 
circumstances was unavoidable. The opinion of the expert was, 
however, in favour of the defence, and the charge against the 
accused reduces itself naturally to one of claeoity alone." T!io. 
Civil Surpon says : '‘'From those notes I find that the corpse had 
a wound in the right axilln.. Alsj one of the ribs was fractured. 
From the report and the facts it contains I am certain that tlio 
cause of death was pneumonia. The pneumonia was ag-gravatod 
by the injury, though not caused by it: the adhesions" point to 
chronic lung disease, and I consider the man must have been ill 
before. From the notes I am of opinion that the wound was not 
such as would be likely, in the ordinary course of nature, to cause 
death." No explanation is given as to how the opinion was 
formed that ^the^ pneumonia was aggravated by the injury, and 
there is nothing iu the notes to support it. The cause of death 
is not mentioned in them. In the absence of evidence to prove 
that the death of Fakiria Shimpi was caused or accelerated by 
llm wounds received at tlie dacoity, or that it was the transaction 
which resulted in his death, his declaration ought not to have 
been admitted in evidence. 

There remains only the statement of the compiainant. The 
delay m naming the accused as one of the dacoits is such as to 
render the evidence of little value. The reason given for not 
telling the village officers, namely, that the complainant was a 
stranger and the dacoits were of the same village as those officers 
is not true because the accused was not an inhabitant of the .same 
village as those officers. The further reason that he thono'ht it 
better to mention all the names at one time is also untrue 
because the accused No. 3 was then and there in the custody of 
the village- officers, and was named by the complainant. Besides 
if ho would not tell the village officers, there was no reason\vhv 
he should not have told Fakiria Pinjar, Fakiria ICurbav, Slianiava 
and Gadigyavva, and he gives none. The accused i.s an inhabitant 
of the same village as the complainant and was known to liim 
before, and the fact that he did not mention hi.s name at once 
throw's great doubt upon his after-identification, particularly when 
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the witnesses Nos. 2 and 3, who were spectators or victims of the 
daeoity and who .also knew the^ac cuse d No. 1 before, say that 
they did not see him at it. Very little weight seems to have 
been attached to the evidence at the tijiie, because we find that 
the house of the accused was not searched till tlie 18 tli, and lie 
was not arrested till the 19th. 

We reverse th e conviction and sentence passed upon tlio 
appellant, acquit Mrir^rThe~^^ and direct tlmt Ite 

be sc4 at liberty. 

Gomiction and sentence recermh 


CEIMINAL EEFEEENCE. 

Defon M‘)\ Justice F arsons and J/?’. JtisUce Rartode, 

IN BM GOVIND BA.mikWW^ 

Crlmiml Ri'ornlim Code (Ad V of 1898^ 250 — Apx^lkat Ion for an rmhr 

that a person slmild give see 2 iriti! to heeio the peace — Refusal (f applkatha — 

Conipensation 'itnder Section 250 ofC'rminal Promlut'c Code 

To justify the application of section 250, a person must he uccused ]>ei:oi'(» a 
Magistrate of m oifence triable by a Magistrate. 

A applied to a Magistrate of the First Class to order B to give security to 
keeptlie jDcace (section 107, Criminal Procedure Code, 1S98). 'Fhe Magisl.]*ato 
after inquiring into the matter discharged B under soci ion 1,10 of the Criminal 
Procedure Code and directed A to pay B Es. 50 as com])ensation under 
section 250 of the Code. 

IMdi that the award of compensation was illegal The instltutiou of prociHub 
lugs under section 107 of the Criminal Procedure Code was not an accusatlosi 
of an offence triable by a Magistrate within the meaning of seciion 250 of iht^ 
Code. 

Queen-JEmpress v, Lalhpatl) followed. 

Reference under section 438 of the Criminal Procedure Code 
(Act T of 1898) by F. C. 0. Beaman, Sessions Judge of Belgauni. 

One Qovind Hanmant Kulkarni applied under section 107 of 
the Criminal Procedure Code (Act V of 1898) to the First Clas.s 
^ Criminal Beference, No. 5 of 1900. 
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Magistrate of Belgaum to order Eachaya bin Clienbasaya to 
give security for keeping the peace. 

The Magistrate after inquiring into the matter discharged ; 
Eachayu; under section ^119 of the Code and at the same ...time 
passed an order tinder section 250, directing 'the applicant to 
pay Rs. 50 as compensation to Eachaya. .. 

The Sessions Judge beings of opinion that this order for com- 
pensation was illegal, referred the^case to the High Court under 
section 438 of the Code. 

The reference was argued before Parsons and Eanade^ JJ. 

. K P, Patankar for applicant. 

There was no appearance for the opponent. 

Parsons,!.: — The applicant moved the Magistrate to take 
security from the opponent to keep the peace. The Magistrate 
issued the necessary notices and enquired into the matter under 
section 117, and discharged the oi)ponent under section 119 of 
the Criminal Procedure Code. He further directed the applicant 
to pay the opponent the sum of Es. 50 under section 250 of 
the said Code. 

It is objected that this latter order is illegal. The objection 
seems good. To justify the application of section 250 a person 
must be accused before a Magistrate of an offence triable by 
a Magistrate, Here the opponent was not accused of having 
committed any offence. The only charge heard against him was 
that he was likely to do some act that would probably occasion ‘ 
a breach of the peace, and that it was necessary, therefore, that 
he should give security for keeping the peace. This is not a 
case that falls within the purview of section 250. We agree on 
this point with the Allahabad High Court in Queen- Empress 

V. 

We reverse the order of compensation. 

Order reversed* 

a) (1893)16 All., 365. 


In m 
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APPELLATE CIVIL. 


Before Mr, Justice Fulton and Mr, Jmike Crowe, 

QOiAli AMBIT (oBi^iHAL Flaiktiff), Appellant, % AKKABHAT 

(OBI0IHAL BEFBNPANT), BESPOKDENTt^ 

MegUiration Act {HI of 1877), 8ecB, S,28, 64 and QB^JlegiitraUm^^Megig^ 
tratdon of a document relatmg to property sitmte partly otdtMe British 

-ItidiaM'- .. 

I A documeixt relating to immoveable property wliicli is partly situate witbia 
Britiflb India and partly outside British India, can be registered, under Act III 
of 1877, iij the district in which a poition of the property is situate. 

Second appeal from the decision of J* B, Alcock, District 
Judge of Nfeik, 

Plaintiff sued for an order directing the registration of a doeu** 
menfc alleged to have been executed by defendant* 

The document related to immoveable property a portion of 
which was situate in British India and the rest in the Nizam's 
Territory, 

The Court of first instance awarded the plaintiff's claims 

This decision was reversed, on appeal, by the District Judge* 
His judgment was as follows s~ 

I3ie Begistration Act applies to property in British India. This appears 
from the preamble. Provision is made for the case of a document relating to 
property situate in more than one district, by section 64 Under that section 
tixe sub-registrar of the district in which the document is presented for regis- 
tration has to notify the fact to the sub-registrars of the other districts. But 
there is not and cannot he any provision for notifying such registration in a 
district outside of British India. An exception is made in the case of wills. 
It appears to me to be quite clear that as the Act only applies to British India, 
documents relating to property outside British India cannot be registered under 
the Act. 

"The lower Court thought that there can be no objection to the registration 
of the document ‘for purposes which may require its enforcement in British 
India.* There is, however, no provision for partial regktiiition in the Act.** 

Against this decision plaintiff preferred a second appeal to 
the High Court. 

MohrUon (with K ff. Ghandavarkar) for appellant. 

Second Appeal, Ho, 82 of 19011, 
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Lmig^ Advocate General (with D. -4. Kiare) for respondent. 

Fulton, J. ; — We think the District Judge was mistaken in 
holding that the document in question could not be registered in 
the N^sik District, because, although a portion of the property 
was situated in that districtj another portion was situated in the 
territories of H, H. the Nizam. Section 28 in Part V of the 
Registration Act is clear : Save as in this part otherwise provided, 
every document mentioned in section 17, clauses &, e and d, and 
section 18, clauses I and c, shall be presented for registration in 
the office of a sub-registrar within whose sub-district the whole 
or some portion of the property to which such document relates is 
situate.’^ Part V contains no other provision touching the regis- 
tration of such a document as the one under consideration. 

The District Judge thought a difficulty arose from the require-* 
ments of section 64, but that section must be read along with 
section 65 and the two sections clearly refer to cases where the 
property is situated in more districts or sub-districts than one 
as defined in section 3 of the Act. They have no application 
where part of the property is situated outside British India. They 
do not affect the right of the party to have his document regis- 
tered, They relate to the procedure to be adopted by the register- 
ing officer after registration. The mere fact that, owing to part 
of the property being situate outside British India, it is not possi- 
ble for him to comply fully with the provisions of section 64, 
relating to immoveable property not wholly situate in his own 
sub-district, does not, in our opinion, relieve him from the necessity 
of granting registration when the requirements of the law which 
entitle the party to have his document registered have been com- 
plied with. 

We reverse the decree of the District Judge and restore that 
of the Subordinate Judge, with costs on the defendant through- 
out. 


im 


GorAii 

1 ?. 


Decree revened^ 
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OEIGINAL CIVIL. 


Before Mr^ Justice Bussell and on appeal before Sir X. Ji. JenJcms^ 
Chief Justice^ and Mr* Justice Tyahji. 

TUEJ^IB (OEIGIICAL DErEIJBAlNT No. 1), APPELLANT, TbE BAKIv 

Of BOMBAY {obiginal Plaintifps), Besponlekts;" 

Banh of Bombay— ‘Presidency Banhs Act (AT 0 / 1876), Sees. J!6 and 37 
— Potcers of directors to lend money on equitable mortgage. 

TI 10 directors of the Bank of Bom^bay discounted at different times promis- 
sory notes for sums amonnting in all to about Es. 60,000 drawn by the fii ni 
of Baznlbboy Meberalli Cbinoy in favour of one Melieralli Malioiiied Chinoy, 
wlio, it subsequently appeared, was a partner in the firm, but was not known to 
be so at the time of the said transactions* Before discounting the later notes 
the directors of the Bank obtained from Meheralli an equitable mortgage by 
deposit of title-deeds on certain immoveable properties situate in Bombay and 
Mahabaleshvar as security for the then existing and future indebtedness of the 
said firm or l\ eheralii to the Bank. The notes became due and were disbonoiiredj 
the firm having in the meanwhile become insolvent. The Bank thereupon sued 
the Official Assignee, as assignee of the firm’s estate, to recover the sums due on 
the notes and for a declaration that it was entitled to a charge on the immove- 
able properties held by it as security. The Official Assignee contended that under 
section 37 of the Presidency Banks Act (XI of 1876) it was illegal for the Bank 
to lend money on equitable mortgage and that no valid charge had been created* 

JJeU that, notwithstanding the provisions of the said Act, the Bank was 
entitled to realize the securities, 

Held, also, that the provisions of section 37 of the Act did not invalidate a 
charge on immoveable property created as a security for cl hoyid fuU liability 
already in existence. 

The words of section 37 impose a restriction on making a loan on mortgage 
of immoveable property, not upon the Bank but upon the directors. As between 
the directors and the Bank the directors would be liable for any loss resulting 
from the breach of the provisions of the sections, but the mortgagors could not 
repudiate the obligation into which they purported to enter, and the Official 
Assignee was not in a more favourable position. 

• Suit by the Bank of Bombay against C. A. Turner, Official 
Assignee and assignee of the estate of Fazulbhoy Meheralli 
Chinbyand Ooolam Husain Meheralli Ohinoy, insolvents, for 
Es- 60,390, and for a declaration that the Bank was entitled to 
a charge on certain immoveable properties held by it as security 
by way of equitable mortgage and for sale thereof, &c. 

* Saii Ko. 600 of 1899 ; Appeal No, 1070. 
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Fazulblioy Meheralli Chinoy and Goolam Husain Melieralli 
Ghiiioy carried on business in ' partnership as merchants in 
Bombay under the style of Fazulbhoy Meheralli Ohinoy.” It 
subsequently appeared that one Meheralli Mahomed Chinoy was 
,,^*^also a partner^ but at the time of the transactioii in question in 
this suit the plaintiff B^,nk was not aware that he was a partner. 

On the 5th July, 1897 , the firm of Fazulbhoy Meheralli Chinoy 
passed a promissory note for Rs. 15j00() in favour of Meheralli, 
and he, prior to 2nd August, 1897, endorsed it to the plaintifE 
Bank for value. The promissory note was payable 68 days after 
date. 

On the 2nd August, 1897, Meheralli again applied to the Bank 
to discount for him another promissory note for Rs. 25,000 pay- 
able 93 days after date passed in his favour by the said firm as 
before. The plaintiff Bank agreed to do it on condition that 
Meheralli .should deposit with them, by way of equitable mort- 
gage, title-deeds of certain immoveable property in Bombay as 
security to cover all debts owing to the Bank by him and the said 
firm of Fazulbhoy Meheralli Chinoy then existing as well as those 
to be incurred thereafter. The title-deeds were accordingly 
deposited by way of equitable mortgage and the Bank cashed the 
promissory note to Meheralli* 

On the 25th August, 1897, Meheralli and Goolam Husain request- 
ed the Bank to discount a third promissory note for Rs. 20,000 
drawn in favour of Meheralli by.the same firm, and payable 60 days 
after date. The plaintiff Bank agreed to do so on having an equit- 
able mortgage by deposit of title-deeds of certain immoveable, pro- 
perties situate at Mahdbaleshvar in the Presidency of Bombay 
and of the furniture, &c., therein, and a charge on five shares 
of Rs. 500 each in the Bank of Bombay in the name of the said 
Meheralli M. Chinoy as further security for all the then existing 
and future indebtedness tf the said firm, or the said Meheralli or 
either of them. The aVsdve security was given to the Bank by 
Meheralli and Goolam Husain, and the Bank thereuipoh discount- 
ed to Meheralli.tlie. promissory note of the firm, dated 25th August,. 
1897, for Rs. 20,000 dri^wn in his favour by the firm payable 60 
days after date and end rsed by him to the Bank, " 
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On the I3th Septemher, 1897, Aleheralli Mahomed Chinoy, 
Fazulbhoy Meheralli Chinoy and Gookm Husain Chinoy as 
alleged partners in the said firm o£ Fazulbhoy Meheralli Chinoy 
were adjudged insolvents and their estates vested in the defend- 
ant, 0. A. Tamer, the Official Assignee. 

The above mentioned three promissory notes fell due on the 
14th September, 1897, 6th November, 1897, and 27th October, 
1897, respectively, and were dishonoured. Notice of dishonour 
was duly given to the indorser and the Official Assignee. 

The Bank now claimed Rs. 60,390-11-3 in respect of the three 
promissory notes and they prayed judgment for that amount 
against the defendants, and a declaration that they were entitled 
to a charge on the properties mortgaged as above stated, and 
that the same might be sold and the proceeds applied in satis- 
faction of their claim. 

The first defendant in his written statement raised the ques- 
tion as to whether the Bank of Bombay under the Presidency 
Banks Act (XI of 1876)0) could accept title-deeds as security. 
The following clauses of his written statement are material 


U) Sections 36 and 37 of the Presidency Banks Act (XI of 1876) : — 

^*36. The Bank is authorized to carry on aud transact the several kindis of 
business hereinafter specified (that is to say) : — 

{a) the advancing and lending money, and opening cash credits, upon the secur- 
ity of (after stating the various kinds of Government stock and municipal, 
debentures, &c.:—) * * ^ ^ # # 

(b) Accepted bills of exchange and promissory notes endorsed by the payees. ^ * 
^ * # # # # # 

*^37# The directors shall not transact any kind of hanking business other than 
those above specified, and in particular they shall not make any loan or ad vane 3 
{a) for a longer period than three months ; 

(J) upon the security ol stock or shares of the Bank of which they are directors j; or 
(6-) upon mortgage, or in any other manner upon the security of any immoveable 
property or the documents of title relating thereto ; 

BTor shall they (except upon the security mentioned in section 36, paragraph {a), 
Koi. 1 to 6 mclusivel-r 

id) discount bills for any individual or partnership fim for an amount exceeding 
in the whole at any one time such sum as may be prescribed by the bye-laws for the 

time being in force, or lend or advance in any way to aaj individuai or partnership 
fim an amount exceeding.in the whole. at any one time sneh sum as may be 

prescribed i 
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This defendant submits that the alleged deposits of title deeds could 
not, in law, create any lien or charge in favour of the Bank^for payment of 
any one of the said three promissory notes* 

**4. This defendant submits that the dealings alleged by the plaintiff in 
paragraphs 3, and 4 of the plaint are forbidden by law, e. section 37 of the 
Presidency Banks Act, 1876, and are of such a nature that if permitted would 
defeat the provisions of law, i e. the said section 37, and are opposed to public 
policy. 

<‘6. This defendant further submits that the alleged deposits on 2nd 
August and 25th August, 1897, being forbidden by, and opposed to, law and 
public policy so far as the bills of those two dates, respectively, are concerned, 
the same are void as to the past and the future indebtedness, also as being 
parts of an arrangement indivisible in its nature, which arrangement is for- 
bidden by, and opposed to, law and public policy.” 

At the hearing the following issue was raised on behalf of the 
first defendant :~ 

Whether by the alleged deposit of title-deeds any lien or charge in favour 
of the Bank was created in respect of any of the sums iu the plaint referred 
to under the Presidency Banks Act, 1876, or otherwise* 

Macphenon and Scott ^ for plaintiffs. 

Andermn and EaikeSf for defendants. 

The following authorities were referred to Presidency Banks 
Act (XI of 1876), secs. 4, 5, 7, 36 and 37 j Taylor v. Chichester, 
Bailway Co. Jj. iV*. W. Railway Go. v. Price Pollock 


{e) Nor shall they discount or buy, or advance and lend, or open cash credits, on 
the security of any negotiable instrument of any individual or partnership firm, 
payable in the town or at the place where it is presented for discount, which does 
not carry on it the several responsibilities of at least tw-o persons or fiirms unconnect'* 
«d with each other in general partnership ; 

(/) Nor shall they discount or buy or advance and lend, or open cash credits, on 
the security of any negotiable security having at the date of the proposed transaction 
a longer period to run than three months, or, if drawn after sight, drawn for a longer 
period than three months ; provided that in the case of the Bank of Madras, &c,j &c.— 

Nothing contained in this Act shall be deemed to prevent the directors from 
allowing any person who keeps an account with the Bank from overdrawing such 
account, without security, to the extent of sums not exceeding at any on® time two 
■ thoni«ndr:rofees iu;.the whcde*" ^ 

fl) (18, S7) B. B., 2 BscE, 356.’ . . <2^(1883) 11 % B. 485. 
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OB Contracts^ p. 691 ; Glw'fy v. ColonLil Bauh of AtistTulo^wii) 
Contract Act (IX of 1872)^ sec. 23 ^ Ixuniolct Kctnt v. Kunoo 
Mahomed^^K 

Russell, J. t—In this case the Bank of Bombay, as plaintiffs, 
sue to recoYer against the first defendant, Mr, C. A. Turner, the 
Official Assignee, as assignee, of the estate and effects of Meheralli 
Mahomed Chinoy, Fazulbhoy MeheralH Chinoy and Goolam 
Husain Meheralli Chinoy, insolvents, the sum of Es. 60,39041-8 
and further interest and costs, and they base their claim on three 
promissory notes, the first of which was dated the 5th of July, 
1897, the second of which w-as dated the 2nd of August, 1897, 
and the third of which was dated the 25th of August, 1897, of 
all of which the plaintiffs were holders for value in due course 
and all of which are made in favour of the insolvent Meheralli 
Mahomed Chinoy and endorsed by him. to the plaintiffs. 

It appears that on the 2nd of August, 1897, Meheralli Mahomed 
Chinoy asked the plaintiffs, the Bank of Bombay, to. advance 
him a further sum of Rs. 25,000, and with regard to4hat we 
have the uncontradicted testimony of Chunilal Dliaramdas, 
the Assistant Bill Keeper in the Bank of Bombay, who says that 
on that occasion secuiuty was given by Meheralli Mahomed 
Chinoy, viz*, the title-deeds of the Bombay property ; and further 
it appears that on the 25th of August, -189 7, Meheralli Mahomed 
Chinoy and Goolam Husain Meheralli Chinoy asked the plaint- 
iffs to advance on the third promissory note Rs. 20,000, and that 
on that occasion they deposited the title-deeds of the property at 
Mahahaleshvar and also gave a charge on the five shares of Rs. 500 
each held by Meheralli Mahomed Chinoy in the Bank of Bombay, 
the certificate of which was handed to the Bank. 

Mr. Chunilal has sworn. that at the time of the second advance 
of Rs. 25,000 the deeds were taken as security for the Rs. 25,000, 
as well as the Es. 15,000 which Imcl been previously advanced, 
and it has also been proved before me that, as on the former 
occasion, when the deed of the M^habaleshvar property and 
share certificates were taken as further security they were so 
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taken as well for tlie lis. SO.OOO tlien adv^anced as for the loan 
of Rs. 25,000 and Es* 16^000 already roade by the plaintiffs. 

The insolvents or rather Mr. 0. A. Tarner^ as the Official 
Assignee and assignee of their estate and effects, has put in a 
written statement^ and the minor defendant has also put in a 
written statement on his own account, and the material issue 
which I have to decide is whether by the alleged deposit of 
title-deeds any lien or charge in favour of the Bank was created 
ill respect of any of the sums in the plaint referred to under the 
Presidency Banks Act or otherwise. 

The first issue being whether the allegations in paragraphs 3 
and 4 of the plaint are true, I must find that they are correct, 
there being no evidence whatever given to contradict that of 
Ohuiiilal Dliaramdas. 

' With regard to the second issue, a very important question 
indeed has been raised upon Act XI of 1876, the Presidency 
Banks Act, and that is whether, having regard to the terms of 
that Act, the Bank of Bombay have authority to lend money oa 
the security of deposit of title-deeds of immoveable property. 

It is difficult to conceive a question which is more important 
for the Bank, or in fact for the other Banks— the Bank of Madras 
and the Bank of Bengal— which are also governed by that Act, 

Now before I deal with the sections which deal with the busi- 
ness to be done by the Bank, I must advert to the various defi- 
nitions and sections referred to by Mr. Macpherson. 

. ■ m ' ■ 

Section 3 defines the Bank as meaning the Bank of Bengal, 
the Bank of Madras, or the Bank of Bombay (as the case may 
be) as constituted and regulated by this Act ^ 

shareholders means the duly registered holders 
from time to time of the shares of the Bank ^ 

and directors^'' means the directors assembled 
for the purpose of performing any of their functions under 
this Act. 

Then Chapter II deals with the constitution of the Bank, and 
section 5 in that chapter deals with the property, moveable and 
immoveable, securities, claims and demands to be vested in the 
Banks named respectively, 
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Section 7 seems to me very material on this point. I will 
read the material parts of it : the Bank “ may, as such body 
corporate, acquire and hold either absolutely or eonditionally, 
for a term or in perpetuity, any property whatsoever, moveable 
or immoveable, and transfer, assign and convey the same.” 

That, therefore, authorizes the Bank to acquire and hold 
either absolutely or conditionally, for a term or in perpetuity, any 
property whatsoever, moveable or immoveable, and I apprehend 
that the deposit of title-deeds must be treated as a holding of 
immoveable property by the deposit of title-deeds, conditionally 
on the amount, for -which they have been given as security, being 
repaid. 

Then section 36 deals with the various business with which the 
Bank is concerned, and there is no doubt that it is to be noticed 
that there is no express authority here authorizing any one of 
these hanks to do what is a matter, I apprehend, of almost daily 
occurrence in the history of any bank, namely, lending money 
on the deposit of title-deeds. 

Section 36 deals with what they can do, and Mr. Maepherson, 
for the plaintiffs, relied upon sub-clause («) of that section which 
includes in the business the Bank may do "the selling and real- 
ising of all property, whether moveable or immoveable, which 
may in any way come into the possession of the Bank in satis- 
faction or part satisfaction of any of the claims.” 

I must confess that it seems to me it could hardly be held 
that title-deeds deposited as security for a loan came vwthin the 
definition of property come into the possession of the Bank in 
satisfaction or part satisfaction of any of its claims, as the word 
‘'satisfaction” and the word " security ” seem to me to be two 
different things ; but in sub-clause (m) we find these words " and, 
generally, the doing of all such matters and things as may he 
incidental or subsidiary to the transacting of the various kinds 
of bnsiness hereinbefore specified.” 

That is what is well known as the generis clause in a 

memorandum of association, and I apprehend and it was not 
argued before me that a loan of money on deposit of title-deeds 
was not a matter or thing which was not incidental or subsidiary 
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to the various kinds o£ business specified, one of which is lending 
money. It seems to me, therefore, taking that section 7 as for 
as I have gone and sub -clause {a) of section 38, that the Bank is 
authorized to lend money on the deposit of title-deeds. 

Section 37, which was most strongly relied upon on the part of 
the insolvents, reads thus The directors shall not transact any 
kind of banking business other than those above specified, and 
in particular they shall not make an^ loan or advance (a) for a 
longer period than three months ; or (5) upon the security of stock 
or shares of the Bank of which they are directors; or (<?) upon 
mortgage or in any other manner upon the security of any ini- 
inoveable property or the. documents of title relating thereto j {il) 
nor shall they lend or advance by discount of bills or otherwise, 
to any individual or partnership firm (except upon the security 
mentioned in section thirty-six, paragraph (/?), numbers (1) to (5) 
iaclusive, any sums of money exceeding in the whole at -any one 
time such sum as may be prescribed by the bye-laws for the time 
being in foroe.'^^ (This clause has been amended by section 5 of 
Act V of 1879, but it is immaterial for the present purpose.) And 
then the section goes on to say: ^^(^?) nor shall they discount or 
advance and lend, or open cash credits on the security of any 
negotiable instrument of any individual or partnership firm, 
payable in the town or at the place where it is presented for 
discount which does not carry on it the several responsibilities 
of at least two persons or firms unconnected with each other in 
general partnership ; (/) nor shall they discount or buy, or ad- 
vance and lend, or open cash credits on the security of any nego- 
tiable security having at the date of the proposed transaction a 
larger period to run than three months, or if drawn after sight, 
drawn for a larger period than three months j and then there 
is a provision with regard to the Bank of Madras with which we 
/rhavemo'uoncern. 

The first thing to be noticed with regard to this section is that 
the word used there is not the “ Bank ” hut the “ Directors It 
is suggested that that was a slip on the part of the Legislature. 
I do not know, however, that I, sitting in this place, am entitled 
to say tliat words in an Act are there as the result of a slip. I 
apprehend that it is not for me to say that a Word is there hy 
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blip, but to bold that it means what it says and conse<|Uently wo 
see thab this is a provision with regard to the directors and not 
with regard to the Bank. That appears to me to be a very import- 
ant point when we come to deal with the cases on the point. It 
was argued that that section made any transactions not provided 
in it illegrd. It certainly would be a most extraordinary thing it 
that argument is correct ; £or^ if the directors of any of these three 
banks lent money for a longer period than three months, say 
three months and a dajg the logical result w^ould be tliat tbe 
transaction would be an illegal one which would justify the bor- 
rower in repudiating it, and similarly with regard to the other 
provisions in that section. Therefore, it appears to me that^ upon 
the wording of that section itself, it is impossible to say that any 
dealings such as are there pointed out are illegal. As is pointed 
out in Balmer^s Introductory Notes on the Memorandum of 
Association (Ed. 1888), an contract or transaction is 

not illegal in the sense that no right of action can arise in connec- 
tion therewith. It is not, merely because it is ultra. vircB, to be 
regarded as proMhitum or mahm in se — per Lord Cairns, 
Aslthiirp Mail way Carnage Iron Co* v. Eielie^’^K The contract is 
voidj and no action can be brought on it, but the company can 
sue for the recovery of its assets wrongfully expended in rehv 
tion to that contract — G. J3, Bail way Co, v. Tnrner^'^^ ; Coliman v, 
Coltmaii^K x\iid the directors and other parties implicated in the 
transaction may be sued in relation thereto, and may have rights 
of contribution inter Therefore, one must draw a distinc- 
tion between what the Legislature has said to be nltra vires the 
directors and what is illegal. Now, with regard to that point, 
there may be said to be four instructive cases, three of whicli 
were cited to me by Mr, Maepherson on the part of the plaintifls. 

The first one in point of date is the case of Ayers 
A mtralian Banking Co,^\ 

In that case the Australian Act No. 4 of 1855-od enabM a 
proprietor of sheep to make a valid pledge of the wool of his next 
clip, although no possession was given. A banking company 
incorporated by charter %vhich contained a clause declaring that 

U) {is:5) r. 7 E. I,, 13; (1S81) 19 Cli. Iv, Oi?. 

^2, {1872) L. R, 8 Ch„ 149. (4 (1S71) R., 3 p. C. , ■ 4 ?. 


' 'BoMbix sebies.' ; 

it sliould not be lawful foivtlie company to ad^an^ money on the 
security of mercliaBdize^ advanced money on the faith of receiving 
as security a preferential lien on the wool of an ensuing clip to 
be shorn from the sheep of the party in whose favour the advances 
%Yere made> but who was not in the actual possession of the sheep, 
though a part owner of the sheep and the agent of the other 
owners for whose benefit the advances have been made: — Held 
in an action of trover by the company on such agreement giving 
them a preferential lien that the sam6 was maintainable,, and that 
the banking company were entitled to recover for the value o£ 
the wool on such preferential lien. 

The suit was brought by the company for trover in respect 
of the wool, and one of the pleas was that they were not possess- 
ed of the wool, inasmuch as they were precluded from making 
this loan, and it was also argued that it was contrary to the terms 
of their charter which prohibited advances on merchandize, and 
that whatever might be rights of others, ‘Hhe transaction being 
in violation of the bank charter, the respondents have no right 
to enforce it as it was ulka vires. The National Banh of Anstra- 
laskt V. Cherri/ is an authority to show that the powers of the 
bank charter should be strictly follow^ed to entitle the respondents 
to the preferential lien they claim. ” As a matter of fact, in that 
case the Lords of the Privy Council said this : Another objec-* 
tion was taken by Mr. Manisty on the terms of the charter — the 
clause in the charter which says it shall not be lawful for the 
Bank to make advances on merchandize. Now, unquestionably, 
a great many questions might be raised on the effect of that 
clause in the charter which may be of very great importance, 
but which also being of great difficulty, their Lordships do not 
think it necessary to give any opinion upon. There may be 
a question as to wbat are the transactions which come really 
wdthiii the clause, and whether this particular case does como 
writhin it. There may be also a question whether under any 
circumstances the effect of violating such a provision is more 
than this, that the Crown may take advantage of it as a for-^ 
feiture of the charter, but the only point which it appears to 
their Lordships is necessary to be determined in the present case 
is this, that wdiatever effect such a clause may have, it does not 
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prevent property passing, either in goods or in lands, under a 
conveyance or instrument, ^vhich, under the ordinary circum- 
vstanees of law, would pass it. The only defence which can 
he set up here (there is no plea of illegality) is under the plea 
of not possessed, that the right of property and the right of 
possession never passed to the plaintiffs. Their Lordships are 
of opinion, that whatever other effect it has, it cannot have the 
effect of preventing the property passing. If that were otlier- 
wuso, the conseciuence inig^it be most lamentable, because if 
the property never passed to them, they could not themselves 
convey any property to third persons. Transactions of the most 
honest description might be set aside. They might do what is 
a very common thing, make advances and take bills of ex- 
change with the bills of lading attached. If it is to he said 
that the property in the goods mentioned in the bill of lad- 
ing does not pass to them, then any purchaser to whom they 
might sell the goods under the bill of lading would get no 
title, and the original owner, who had received the full pro- 
ceeds of the goods or a large advance upon them, might say, 

‘ Oh, the property never passed to the South Australian Bank., 
and, therefore, it never passed to yon. Mr. Manisty admitted . 
that he could find iio authority for the proposition that any 
violation of such a condition of charter would prevent the 
property in goods passing to the person to whom an instrument, 
otherwise valid, professed to pass it, and their Lordships arc 
of opinion that whatever other effect the violation of such a 
condition may have, it has not the effect of preventing the pro- 
perty in the goods passing or of preventing an action of trover 
being maintained if there is a wrongful conversion.*^’ 

So their Lordships there held that that clause of the charter 
did not prevent the Bank taking the security offered for this 
loan. 

Then comes the case which was referred to by Mr. Maepherson 
--that was a prior case-^tlie case of Taylor v. The Ohkhfder, cfc,, 
Bdlway The judgment of the minority in that case 

was upheld in the House of Lords and that of the majority reversed. 

a) (1SG7) 1. 11., 2 Exch., 856. 
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Consequently, tfre jiidgE^ Lord (then Mr. Justice) Blackburn, 
who was in the minority, is worthy of every consideration. He 
points out w^hat is the distinction between what may be vMra vir6B 
of the company and. of the directors and what illegal, and then 
he says, at p. S79 : Bui the Legislature, with a view to public 
policy, does sometimes e^cpressly, sometimes by implication, pro- 
hibit the doing of certain acts by companies thus incorporated, 
and when an act is thus made mcdtm p'oliihit'im, any contract 
to do it is illegal ; and if there is an attempt made to enforce 
such a contract the defendant, whether a company or an indi- 
vidnal, may, if his conscience permit him, set up the illegality 
to wdiich he was a party \ for in pari delicto j)otior est comlitio 
defenclentis. Though every shareholder in the company had 
assented to the making of a particular contract, yet if the 
Legislature have, not merely for the protection of the share- 
holders but for the good of the public, forbidden the making of 
it, it is illegal, and the Corporation, whose shareholders have all 
assented, is in no worse position for raising the defence than 
the chairman of the company who has personally entered into 
the contract, and yet may, as was decided in Macgregor v. Bores 
and Beal Bailway GompanpyhQi xvp the provisions of the Rail- 
way Acts as making his personal contract illegal. The question 
whether a particular thing is thus prohibited by the statutes 
must, in every case, depend upon the true construction of them. 
I think it is very imfortunate that the same phrase of ^ vAtva 
vires ^ has been used to express both an excess of authority 
as against the shareholders and the doing of an act illegal, as 
being malum prohibitim, for the two things are substantially dif- 
ferent; and I think the use of the same phrase for both has 
produced confusion/ V 

That, therefore, is the distinction we must bear in mind, 
whether the acts mq ultra vires as- regards the shareholders or 
malum pfoUhitum r because they must be treated as two entirely 
different things. ; 

Another case which seems to me to support the view I take 
is reported inL. R. 8 Ch., Appeal 149, the Great Eastern Baihoag 
Compamj v. Turner,. Th# was -a case where the chairman 
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of a company, with the assent of the company held in his 
name shares in another company which had been purchased 
with the money of the first-named company. The chairman 
became bankrupt Held (reversing the decree of the Master 
of the Rolls) that, though the purchase by one company of 
shares in another company was illegal, the shares were not 
within the order and disposition of the bankrupt so as to 
pass to his assignees, and that he must transfer them as the 
company should direct;^'’ '^nd at page 152, Lord Selborne, 
L. C., says : “ The directors are the mere trustees or agents 
of the company — trustees of the company’s money and pro- 
perty — agents in the transactions which they enter into on 
behalf of the eompanjn In this case wuthout legal authority 
and, therefore, without the consent of the Corporation wdrose 
trustees and agents they were, the directors ^took a part of 
the company’s money and thei’ewith purchased a property 
which this contest proves to be of some value — shares in 
the Lynn Hunstanton Railway Company. Those shares so 
bought — not a farthing of any other person’s money having 
contributed to the purchase— wmre placed in the names of 
three successive chairmen of the company, and were uniformly 
dealt with as that which they were, the pi’operty of the [com- 
pany. True it is that the investment was an unauthorized 
investment ; but I entirely assent to what was said by Sir 
Richard Raggallay that there is no difference between an un- 
authorized investment of the money of a public company Ijy 
its trustees and an unauthorized investment of the monevs 
belonging to any other trust by the trustees of that trust. It 
would he monstrous— it would be extravagant to the very last 
degree— to say, that because the money of the ceshd rpie irmf 
has been laid out in an unauthorized manner, that, therefore, 
they are not to have the benefit of whatever value there is in 
the property bought with their money.” 

It seems to me that in this ease it would be extravagant 
to the very last degree to say that because the money of the 
Lank of Bombay had been laid out in an unauthorized manner 
they are not to have the benefit of whatever value there is of 
the property bought with their money. To the same effect is 
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the case of I# re CoUman^ Goltnian v, Colimau^'^K That was a 
case of a loan out of the surplus funds of a friendly society by 
the trustees on the joint and several promissory notes of a per- 
son and his sureties who were no"t members of the -society, and 
on the trustees claiming to prove against the estate of one of the 
sureties for the amount, Mr. Justice Pry, holding the trans- 
action to be illegal, rejected the desired proof ; and it was held 
on appeal that, as it was not alleged that the money was borrow- 
ed for an illegal purpose, the contract* was not illegal, but merely 
unauthorized ; that it ^vas not competent to the makers of the 
note to allege by way of defence that the payees had no author- 
ity to lend the money, and that the proof, therefore, must be 
admitted. The Master of the Rolls, Sir Gr, Jessel, said : 

I am not satisfied that an express provision in the Act of Parliament that 
the trustees should not lend money upon personal security would have made 
any difference. .The loan would have been wrong, it would have been an 
appropriation of the society’s money to their own use, but there would not 
have been any such illegality in the transaction as would preclude the trustees 
from recovering the money lent. It seems to me that to hold it to be in- 
competent to maintain an action under those circumstances would be to say 
that it was incompetent for a trustee who had improperly appropriated the 
money of the society and lent it in his own name to take steps to enable him 
to restore it. How the persons who borrowed it, there being no iilogalifcy in 
the borrowing on their part, and no illegality in their agreeing to repay the 
money so borrowed and no illegality in the purpose to wdiich they were 
intending to apply it, can >set up the doctrine that they are relieved from 
their liability by reason of the money having originally belonged to a friendly 
society, is a thing which I am finite unable to understand/' 

And Mr, Justice Brett says : 

'^Tlie only objection to this loan is that it was made without authority. 
But it does not seem to me that the borrower can set up as a defence to an 
action that the person wdio lent him the money, and to whom he has made a 
promise to repay that money, had no authority to lend it to him. That is an 
objeetion which it is not for him to take. The contract is, if you will lend 
me so much money I will pay you that money back on demand. The con- 
sideration is the liancling’ over the money. That is not illegal. The promise 
to pay back money which you have borrowed is not illegal. The money was 
not borrowed for any illegal purpose, in order to do an illegal or immora 
thing, and I cannot see that there is anything illegal in the contract. The 

(1) (1881) 39 Ch. Biv., 64* 
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only objection is, that tlioae wlfo made tbe eontraet witli tlie debtor bad no 
antliorifcy to make itj, and that is an objection which he cannot take. 

That seems to me to be particularly applicable to the present 
case where it is contended that it w§s illegal on the part of the 
directors to make this advance. 

Then in another cnse reported in (1877) L. E. 2 App. 

(the case of Irvine v. Uniofi Bmh of Australia,) it is not exactly 
in point, but it seems to ine that the argument for the re.spond- 
ent in that case is apposite to that for the plaintiffs in the pre- 
sent case. 

There Mr, Benjamin argued for the respondent that ^Hhe 
limitation in article 50 on the power of the directoi's, ■whether of 
borrowing or of mortgaging, was not a limitation of the powers 
of the company or of the whole body of the shareholders. It 
did not affect the constitution of the company ; it simply restrict* 
ed the agency of the directors. Consequently any act of the direct- 
ors, whether of borrowing or of mortgaging in excess of their 
powers, could be ratified by the company ; and suclr ratification 
was effected in accordance with the rules of the company so as 
to render the acts of the directors binding upon the company. 
Moreover, the excess of authority -was a matter between the 
.shareholders and the directors and did not affect; the respondent/^ 
That argument was upheld by the Court of Appeal by whom it 
was held that the limitation in article 50 on the power of the 
directors, whether of borrowing or mortgaging, %vas not a limit- 
ation of the general powers of the company, and the acts of the 
directors in excess ^ of their authority might be I'atified by the 
company and so rendered binding. 

An argument was raised on section 2S of the Contract Act 
wherein it is stated that the consideration or object of an agn^e- 
mentis lawful unless it is forbidden by law, or is of such a 
nature that if permitted it would defeat the provision of any law A 
Now I apprehend that when you read the second danse of that 
section « or is of such a nature that if permitted it would defeat 
the provision of any law/"' you must read it with reference to the 
law with regard to which you are going to apply it, and if you 
find that the latter law contains a direction to a pe.rson to do 
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certain tilings^ it is difficult to saj that it is to stand on the same 
footing as what is known as malum proUbilum. The effect of 
section 37 seems to me to be merely a restriction of the general 
powers of the directors of the bank^ but which is consistent with 
the general purposes for which the bank was incorporated. If 
that be correct reading* of the Act, then I apprehend that you 
cannot say that the second clause of section 23 of the Contract 
Act applies to that section (37). If the word in section 37 had 
been ^‘^Bank^^ instead of Directors^^ there might have been 
a strong support to Mr. Eaikes^ argument on the case of the 
National Bank of Amtralasia v. Gkerrf^\ But that case, which 
must have been before the Indian Legislature in 1876 (it having 
been decided in 1870), seems to me to suggest why the woi’d 

Directors and not Bank was used in section 37. 

It appears to me, therefore, having taken into consideration 
section 37 and other sections of Act XI of 1876, and the principles 
laid down in the cases I have referred to, and also the question 
of the applicability or non-applicability of section 23 of the Con- 
tract Act to the facts in question in this suit, I cannot see that the 
taking of title-deeds as security for the moneys advanced by the 
Bank, was in contravention of the provisions of Act XI of 1876, 
and I must, therefore, hold that the equitable security created by 
the deposit of the title-deeds made in the present case was a per- 
fectly good and valid charge. 

Then, with regard to the defendant Rahimbhoy Meheralli 
Ohinoy, the only question with regard to him is as to costs, 

I have read very carefully the correspondence annexed to his 
written statement, and it seems to me that the plaintiffs ought to 
pay his costs up to and including their attorney's letter of the 
27th September, 1899, but that subsequently thereto he ought to 
bear his own costs, because, although the plaintiffs claim a per- 
sonal decree against him in the plaint, they then gave him distinct 
notice that a personal decree was not claimed against him, and 
if he has no interest in the firm of Fazulbhoy Meheralli Chinoy 
or its assets or in the properties in question in this suiV^ the 
decree to be taken herein obviously cannot affect him. 

a) (1870) L. B.. 3 P. Co 299 {«ee p, 307, per Lord Cairns), 
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_ Upon the issues I find the first, which is whether the alle^'a 

« paras 3 and 4 of the plaint are true, in the affirrnatht 

and the second, which is whether by the alleged deposit of title ^ 
• deeds any lien or charge in favour of the Bank wrlld " 

Presidency Banks Acts or otherwise, also in the affirmative. 

And I pass a decree for the plaintiffs against the defendant 

The first defendant appealed, contending 

’’5' H ‘0 «d™ce 
nney on security of immoveable property ,- 

Branson and Haihs for the defendant (appellant). 

““ fr„- 

(Al, ot 1876), sections 86 and 37 ; NaUonnJ ^ ^ 

to^r 

zretrr: " “ 

, The defendants are Mr. Turner the Hffiv i a • ^ 

mortgagors, and Ibrahimbhoy H-,,. Assignee of the 

«»“>■ OM.oy, who have 

W (1870) 3 Rc:. 299 at p. 307. 

■ AS) (igyg) !,, g C-. 648 at p. ssg. 
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The facts for the purposes of -this appeal are beyond dispute 
and are sufEciently stated in the plaint {His Lordship stated the 
facts and eontinned ; — ) The only defence with which we are 
concerned is Mr. Tnrner^s contention that, having regard to the 
provisions of the Presidency Banks Act^ 1876, the mortgages did 
not create a valid chai'ge. Mr. Justice Enssell held that this 
defence could not prevail, and accordingly passed a decree in the 
plaintiffs favour, and it is from this decree that the present 
appeal is preferred. * 

The Bank of Bombay is regulated by the Presidency Banks 
Act, 1876, and under it the Bank is authorized to carry on and 
transact the business of disconntnig and buying bills of exchange 
and other negotiable securities payable in India, so that the trans- 
actions in the suit (apart from the securities that were taken) 
wei’e within the Bankas power. 

It is said, however, that the securities cannot be enforced, 
because it is provided by section 37 that the directors shall not 
transact any kind of banking business other than those specified 
above, and in particular they shall not make any loan or advance 
upon mortgage or in any other manner upon the security of any 
immoveable property or the documents of title relating thereto. 
Notwithstanding the argument advanced by the Advocate General 
to the contrary, it must, I think, be conceded that the discounting 
of bills is equivalent to making a loan or advance ; that appears to 
me to follow from the language of sub-section (d) of section 37, 
and it is with that view that I propose to approach the consi- 
deration of the case. Now it must be noticed that the expressed 
restriction contained in section 37 is on making any loan or ad- 
vance upon mortgage of immoveable property and that the words 
of that section impose that restriction, not on the Bank but on 
its directors. 

First, then, I will consider whether there is anything in this 
restriction which invalidates a charge on immoveable property 
created as a security for a homtjide liability already in existence. 
It seems to me that such a transaction does not answer the de- 
scription of a loan or advance on a mortgage, and, therefore, it 
does not fall under the express prohibition on which alone the 
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argument before us has been based. It is, however, still neces- 
sary to see whether there is anything else in the Act which ‘would 
invalidate such a transaction. No doubt section -37 provides 
generally that the directors shall not transact any kind of 
banking business other than those above specified/^ and it may 
be said that taking security for an existing liability is not 
expressly mentioned in section 86. But, then, section 36 merely 
specifies the -several kinds of authorized business : it does not 
enumerate all the incidental*details. Now I suppose that there 
can be no doubt that it would be an ordinary incident of a power 
to buy bills to take reasonable steps for the purpose of securing 
that the liability under those hills should on maturity be dis- 
charged ; and it would seem equally clear that it would be a 
reasonable step for that purpose to take a security on immoveable^ 
property. Therefore, as it seems to me, in the absence of an 
express prohibition there w-ould be nothing unlawful in the Bank 
so securing itself. I have already expressed the opinion that 
section 37 {c) does not apply, and I have indicated the reasons on 
which that conclusion is based ; hut, then, is there anything else 
in the Act which declares it to be illegal for the Bank to take a 
charge on immoveable property as a security for an existing loan ? 
It clearly is not illegal for the Bank either to acquire or hold 
immoveable property either absolutely or conditionally : on the 
contrary this is expressly sanctioned (see section 7). It, there- 
fore, seems to me that without infringing the provisions of the 
Act the Bank can acquire and hold immoveable property or an 
interest in it as a security for an existing liabilty ; for it thereby 
acquires and holds an interest in immoveable property condition- 
ally, the condition being the discharge of the liability. Tliis is 
within the express words of section 7, and it also receives further 
countenance from section 36 (i) which cannot be explained as 
referring to proceedings in execution, inasmuch as in executiou 
the sale or realisation is not by the party but by the Court. 

If, then, a security on immoveable property to secure m exist- 
ing debt is not illegal, it will follow that Mr, Turner’s defence can- 
not succeed so far as the Es. 15,000 are charged on the Bombay 
property or so far as this same Es. 13,000 and the Es. 25,000 arc 
charged on the Mahabaleshvar property, for at the time of the 


charge on the Bombay property the Bank were already holders 
of the note for Bs. 15^000 and before the charge on the Mahd- 
baleshvar property they had in addition discoanted the note for 
Rs. 25j000j nor does it^ in my opinion, make any difference that 
neither note had actually matured. But it remains to be seen 
whether, apart from the special considerations applicable to the 
Rs. 15,000 and Es, ^5,000, the Bank’s claim is sustainable. 

As I have already remarked, section 87 in terms applies to the 
directors, and there can be no question that, as between the 
directors and the corporators, the directors would by virtue of 
section 37 (c) be liable for any loss resulting from the breach of 
its provisions ; but the question is, whether the section has this 
farther operation that the mortgagors can repudiate the obliga- 
tion into which they purported to enter. I say the mortgagors, 
for, under the circumstances of this case, there is no reason to 
ascribe a more favourable position to the Official Assignee. 

The appellant has contended that section 37 {e) does not merely 
regulate the management of the directors, but places a limit on 
the powers of the directors, so that a transaction which offends 
its provisions is ultra vires and incapable of enforcement in a 
Court of law. For this reliance has been placed on the National 
Bank of Anstralasia v. Gherry^^K The actual decision in that 
case in no way helps the appellant, but the appellant seeks to 
support his argument by what was said by Lord Cairns in the 
course of the judgment. There, as here, the assignees contended 
that the Act regulating the Bank prevented the Bank making 
a valid contract for mortgage, and in reference to this question 
Lord Cairns said (His Lordship referred to pp. 306, 307 and 308 
of the report and continued : — ) It will, therefore, be noticed 
that Lord Cairns refrains from actually holding that the mortgage 
in that case was bad even if it was part of the contract of ad- 
vance : he merely assumes that for the purpose of the argument^ 
though no doubt the assumption appears to have been in accord- 
ance with t|ie bent of his opinion. But even so, it has to be 
remembered that tliis opinion was as to the meaning of an 
Act wholly different in its phraseology from the present; for the 
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piohibitiou under consideration was thus eirpressed : Provided 
always that save as hereinbefore specially authorized it shall not 
be lawful for the said Corporation to advance or lend any inonoy 
upon the security of lands or houses or ships/' 

The construction placed on such a clause affords little or no clue 
to the true interpretation of the statute with which Ave liavci to 
deni. Can it be said that the Bank, which has a general power 
to acquire and hold either absolutely or conditionaliyj <lid not 
acquire and are not entitle<? to a charge on this land ? It seen ns 
to me that the Act does not prevent the actual acquisition by the 
Bank of the charge^ though no doubt the directors acted in 
breach of their duties. Reading through whole of the section 37^ 
it appears to me that it is concerned with the mode in which the 
directors were to conduct the business in the interests of the 
Bank, and did not impose the prohibition in obedience to any 
principle of public policy dictated by the public interest. Thus 
it can hardly be supposed that a loan or advance in breach of 
the conditions indicated in sub-section {d) or {$) would leave the 
Bank without remedy and at the same time sub-section {h) m 
strongly suggestive of the view that section 37 merety lays 
down rules for the guidance of the Bank, and that it is oiitside 
its scheme that the non-observance of those rules sliould preju- 
dice the interests of the Bank or that Avliat is designed for its 
protection should act to its prejudice. In this connection, I would 
refer to the language of Lord Selborne in the G. E, Mailwa^ (kK v. 

\ ‘'^True it is that the investment was an unauthorized 
investment ; but I entirely assent to Avhat was said by Sir Bichard 
Baggallay, that there is no difierence between an unautliorized 
investment of the money of a public company by its trustees and 
an unauthorized investment of the moneys belonging to any other 
trust by the trustees of that trust. It Avould be monstrous— it 
would be extravagant to tlie very last degree— to say that because 
the money of ceMim que trust has been laid out in an unauthorized 
manner, that, therefore, they are not to have the benefit of Avhat- 
ever value there is in the property bought with their money/' 
So again in CoUman v. CoUman^^^ Sir George Jessel said: 
am not satisfied that an express provision in the Act of Parlia- 
0 ) (1872i} L. B., 8 Ch. 149jH; p. 152. (2) (igsi) 19 Ch. B. at p. 60. 
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ment tlmt the trustees should not lend money, upon personal 
security would have made any difference. The loan would have 
been wrong, it would have been an appropriation of the society's 
money to their own use, but there would not have been any such 
illegality in the transaction as would preclude the trustees from 

recovering the money lent; It seems to me that to hold it to 

be incompetent to maintain an action under those circumstances 
would be to say that it was incompetent for a trustee, who had 
improperly appropriated the money ®f the society and lent it 
in his own name, to take steps to enable him to restore' it. How 
the persons who borrowed it, there being no illegality in the bor- 
rowdng on their part, and no illegality in their agreeing to repay 
the money so borrowed, and no illegality in the purpose to 
%vhich they were intending to apply it, can set up the doctrine 
that they are relieved from their liability by reason of the money 
having originally belonged to a friendly society, is a thing which 
I am quite unable to understand/^ 

While at p. 70 Brett, L. J., says : The only objection to this 
loan is that it was made without authority. But it does not, 
seem to me that the borrower can set up as a defence to an 
action that the person, who lent him the money and to whom 
he has made a promise to repay that money, had no authority to 
lend it to him. That is an objection which it is not for hiih to 
take. The contract is, if you will lend me so much money, I will 
pay you that money on demand. The consideration is the hand- 
ing over the money. That is not illegal. The promise to pay' 
back money which you have borrowed is not illegal. The money 
was not borrowed for an illegal purpose, in order to do an illegal 
or immoral thing, and I cannot sse that there is anything illegal 
in the contract. The only objection is, that those who made the 
contract with the debtor had no authority to make it, and that is. 
an objection which he cannot take.’’^ - . 

For these reasons I am of opinion that the defence based on 
alleged illegality must fail and that the securities are enforceable. 

But while I come to this conclusion, I think.it right to point 
out that the directors run considerable risk by entering into a* 
transaction of this class and that they should ,in future bear this 
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in mind. The appealj therefore, will he dismissed and the decree 
of the lower Court affirmed with costs. 

Attorneys for plaintiffs ^—Messrs. Crawford,, Brown ^ (Jo, 
Attorneys for defendants : — Messrs. JJuftary and Ferreira, 
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Before Mr. Mice Persons and Mr. Jwetke Banade. 
BAIAMBHAT (okiginal Dependist 3), Appellast, v. 
lNAEAAANBHAT (okigikal Plaixiiff), Eeseondekt. * 

Bes judicata— Co-defendants~Pecision inprevions suit in which parties were 
eo-dqfendants.Khenlinding—Such decision not lindingwhen one defendant 

was only a nominal party* 

A juagmentin a previons suit is not miuAcato as between co-defendants 
so as tobai- a subsequent suit brought by one of them, unless there was a conflict 
ot interest between them and the judgment determines the real rights and 
obligaiions of the defendants inter ee. 

Such previous judgment is not res judicata when the plaintiff in the sub- 
sequent suit was only a nominal party in the prior suit. 

Appeai, against the order of F. 0. 0. Beaman, District Jud<ve 
of Belganm, remanding a suit for trial on the merits to the 
Court of R^o S^heb C. R. Karkare, Subordinate Judge of Athni. 

The plaintiff Narayanbhat mortgaged the land in question to 
one Gundabhat, who in 1895 sued on the mortgage and obtained 
a decree for possession. When, however, he proceeded to ex- 
ecute the decree, he was obstructed by Narayanbhat’s brother 
Balambhat, who claimed to be owner of a half share of the laud' 

P I /ATvTvf f Procedure 

Sf Ml ofm "f “ as a suit 

(No. 581 of 1896) m which Gundabhat the mortgagee was made 

plamtiCmd Balambhat and Naiayanbhat (the preseat plaintim 

were made defendants. This suit was apparently not c „t ” W 

iffll f “* Namyanbbat Eled this suit 

(No. 669 OH896) against Gundabhat (the mortgagee) and Bata- 

•Appeal, No. ao{ 1900, from order, 
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bhatj, praying for an injunction restraining them from obstruct- 
ing him in the enjoyment of the land, alleging that it belonged to 
him and was in his possession, and that the defendants interfered 
with his enjoyment* 

Gundabhat did not appear, but Balambhat pleaded that the 
land belonged to him and the plaintiff jointly, and that he was 
entitled to a half share. 

The Subordinate Judge framed issues aud took evidence, but 
without recording findings on the issues, held that the plaintiff^s 
claim was res jtidiccita by the decree in Suit No. 581 of 1896, and 
that not being the exclusive owner of the land, he was not entitled 
to the injunction. 

On appeal by the plaintiS the Judge found that the plaintiff 
had only been a nominal party to Suit No. 581 of 1896 and he 
remanded the case for the Subordinate] Judge to find on the 
issues. 

Against this order of remand, Balambhat now appealed. 

MaJiaclev T. Bhat^ for the appellant (Balambhat) ; — This suit was 
rightly dismissed by the Subordinate Judge and the case ought 
not to have been remanded by the Appellate Court. In Suit No. 
581 of 1896 we contended that we had a moiety in the land, and 
that the present plaintiff Narayanhhat owned the other moiety. 
The Court thereupon raised an issue as to the interest which passed 
to Gundabhat under the mortgage-deed passed by Narayanhhat. 
The finding on that issue was that Gundabhat should recover 
possession of a moiety of the property, and he was ordered to pay 
our costs. We contend that, in order to award relief to Gundabhat 
in that suit, it was absolutely necessary to determine the rights 
of the defendants, Balambhat and Narayanhhat, inter se, in that 
suit. The Court found that Narayanhhat was the owner of a 
moiety and the other moiety belonged to Balambhat. That 
decision operates as res judicata in the present suit — BamcAandra 
y* Warayan Tenkayija v, Naramnma ,* Madhavi v. Kelu t 
Ahmad Ali v. Najahat Khan These rulings establish the pro* 
position that when there is active controversy between defend^ 

(1S86) 11 Bom., '216. (3) (1892) 15 Mad., 264 
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_ • aiits inter se and in order to award relief to the plaintiff it is 
' necessarj to adjudicate on their rights and obligations, the decision 
operates as res judicata between them in a subsequent suit. 

Qohildas K, Parehh, for the respondent (Narayanbhat) 

As we instituted the present suit soon after the Suit No. 581 of 
1896 was registered, we did not make any defence to that suit. 
Narayanbhat was only a nominal party to that suit, which re- 
lated to the removal of tjie obstruction caused by Balambhat 
There was no conflict of interest between the defendants in the 

former suit and there was no decision defining their rights inter 
se. That decision, therefore, cannot operate as a bar to the 
present suit. 

Paksons, J.:— The only point for consideration'in this appeal 
relates to the question of myarAWa. So far as the facts relate to 
■this point, they appear to be beyond dispute. One Gundabhat 
obtained a decree in 1895 on a mortgage-bond executed bv the 
present plaintiff-respondent Narayanbhat for possession of the 
mortgage property. When he went to take possession, the pre- 
sent appeUant Balambhat obstructed the delivery of possession on 
the ground that he was owner of a moiety of the property The 
objection was allowed by the Court, which registered tiio ob- 
jection as a Eegular Suit No. 581 of 1896, in which Gundabhat 
was made plaintiff, and Balambhat and Narayanbhat were made 
defendants. Narayanbhat put in no defence, and Gundabhat 

iSoTiTb --ri! 

mg only halt the properiy to Gundabhat. This decree wn« i 
on 14th April, 1897. ^ 

, Shortly after the registration of this suit, No. 581 of v- . 

yanhhat brought a separate suit. No. 669 of 1896, in whichT' 

claimed an injunction to restrain both Guudabhut 

and a third person from obstructing his eniovment f n 

land. The Court of first instance, relyin-- on its dl 
previous suit, No. 581 of 1896 held ^ decision o± the 

suit la n, Dis4i 

decision m the previous suit did not oneraf. ' ’ ^ ^ 
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suil;, and no determination of Ms rights as against Balambhat had 
been made in that suit. He accordingly remanded the case for 
inquiry on the merits. 

The present appellant Balambhat contends before ns that the de- 
cision in the previous suit did operate as res judicata^ The ques- 
tion thus turns entirely on the inquiry whether Narayanhhat was 
a nominal party in the previous proceeding, or whether the deci- 
'^sion in that suit determined Ms right as against the appellant 
Balambhat. The leading case on the subject is Bamchandra v, 
Narayan It will be seen that in the old suit both Narayan- 
bhat and Balambhat were eo- defendants, and the general rule laid 
down by Sir Eaymond West on the subject of res judicata as 
between co-defendants is that without necessity the judgment 
will not be res judicata unless there was a conflict of interests 
amongst the defendants, and the judgment defines the real rights 
and obligations of the defendants inter In the present case 
there was no such determination of rights and obligations as 
between Balambhat and Narayanhhat in the previous proceeding. 
Narayanhhat, having simultaneously iustituted a separate suit, 
apparently did not care to defend his interests in the suit brought 
by Gundabhat against him and Balambhat. Gundabhat^s claim 
was only on a mortgage-bond, and he sought to recover possession 
as mortgagee. Gundabhat did not apparently care also to assert 
Narayanbhat's rights as against Balambhat,, for he gav no evi- 
dence, To all intents and purposes, therefore, Narayanhhat was only 
a nominal party in Gundabliatksuit No. 581 of 1896. Narayanhhat 
was under no obligation to make any defence in Gundabhat’s suit, 
as he had brought a separate suit. He was^ in fact, not a neces- 
sary party to that suit, which was to remove obstruction caused by 
Balambhat. In such a case the unnecessary co-defendant is only 
a nominal party, and he is not precluded from bringing a suit 
against the other defendants to assert his rights. 

In Brojo Beliari Mitter v. Kedar the distinction is pointed 

out between formal and necessary defendants. In that case the 
landlord was made a nominal defendant in a suit brought against 
his tenant by another tenant of the same landlord who sued for 

G) ( 886) 11 Bom*i m-. . . I M <1686) 12 Cal., 5sa 
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possession. It was held that the decision in favour of the tenant 
plaintiff against the other tenant did not operate as reB judicata in 
a subsequent suit brought by the landlord against the first tenant. 
The tests by which a nominal and a necessary party may be dis- 
tinguished are laid down in Ahmad AH v. Najalat Khan in 
which the Allahabad Judges followed the decision in llamckanclra 
V. Narayan noted above. There must be a conflict of interests 
among the defendants, and the judgment must define the real 
rights and obligations of the clefendants inter se. Where the ques- 
tion about the family being joint or divided had not been deter- 
mined in the previous suit as between the defendants inter 
but simply as against the plaintiff who was a stranger, the deci- 
sion did not operate as reBjudieaia when one of the defend rnts 
sued the other on the ground that the family was joint— Bhag- 
want Singh v. Tej Kuat '^\ This was also the view taken by the 
Madras High; Court in v. 

On the strength of these rulings it seems clear that the District 
Judge very properly held that the decision in Gundabhat’s suit 
No. 581 of 1898 did not preclude the respondent-plaintiff Narayan* 
bhat from bringing his present suit against Balambhat and Gunda- 
bhat. We, therefore, confirm the order of the lower Court and 
dismiss the appeal with costs. 

Order confirmed^ 

(1) (1895) 18 AIL, 65. (3) (1885) 8 All., 91. 

( 3 ) (1893 & 1895) 18 Mad,, 374 
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Before Mr* Justice Candy ^ Acting Chief Justice, and Mr, Justice Ranade, 

YITHAI (original Plaintifi'), ArpELLA^?T, v, HAEI (original Defendant), 

Eesponlent.^ 

Limitation Act (XF of 1877), Art, 91 — Suit to cancel a document — 
Cause of action, 

WLere a plaintiff souglit for tLe cancellation of a mortgage-bond and for pos- 
s^sionof tbe mortgaged property, alleging that the mortgage wasa sbam transac- 
tion and that she, tbe plaintiff, had subsequently remained in possession and had 
only been dispossessed within three years before suit, 


^ Second AK?eal, Xo. 800 of 1899. 
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Eeld^ tliaij if tlie pkintiJffi’s allegations as to remaining in possession were true, 
tlie period of limitation for the suit cotdd not be computed from tbe date of the 
mortgage-bond as provided in article 91 of the Limitation Act (XY of 187*7). 

Janhi Kxmwar v. Ajit Singhi ) distinguished. 

Second appeal from the decision of Rdo Bahadur Chunilal 
Maneklal, Joint First Class Subordinate Judge, A. P,, of Sat^ra^ 

Plaintiff had been the mistress of defendant* She alleged that on 
21st December, 1889, she had executed to defendant a registered 
mortgage-bond purporting to mortg%e her property for Rs. 1,000 ; 
that the mortgage was a sham transaction > that she had re- 
mained in possession of the property till 1895, when she was dis- 
possessed by the defendant of t^vo fields forming part of the 
property comprised in the mortgage. 

This suit was filed in 1897 to recover possession of the fields 
and for a declaration that the mortgage-bond was void. 

It appeared that in 1892 the defendant had brought a possess- 
ary suit in the Mamlatddr^s Court against the plaintiff and certain 
tenants of the land, and had obtained a decree in July of that 
year. Defendant contended (inter alia) that the suit was barred 
by limitation. 

The Court of first instance disallowed this contention and 
awarded plaintiff^s claim. 

On appeal, the Subordinate Judge, A. P,, held that the suit was 
barred under article 91 of the Limitation Act (XY of 1877), which 
provides that a suit to "cancel or set aside an instrument must be 
brought within three years from the time when the facts entitling 
the plaintiff to have the instrument cancelled or set aside became 
known to him. He, therefore, reversed the decision of the Court 
of first instance and dismissed the suit. 

Against this decision plaintiff preferred a second appeal to 
the High Court. 

¥, B. Chauhal, for appellant, 

JY. Ohandamfkar^^ for respondent. 

Candy, C. J. (Acting) : — The only question before us relates to 
limitation. Plaintiff, who had been the mistress of defendant, 

. (1) (1887) 15, Cal., 58, 
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tenants. A copy of thfrl -d certain 

was also filed in the Court of first insta ^ iu that suit 

from the record, as it no^ rVotTwV 

/rfesuit for posseLion, or. wither 

tered mortgagee was merely thethen fi / 1 f 

order to eject the tenants. ^ <ie^endant^s nominee in 

With regard to article 91 of fho t • -i 
that the Subordinate Judge A T> M it is dear 

w.. ou - 

Ml887) 15Calc..58;S.aL. A,l4r.A,l48, 
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in which the executant of the deed in question, which had been 
acted on from the date of execution, sued to obtain a cancel- 
lation of the same and to recover possession of the properties. 

That is diSerent from the present case, in which it is alleged 
that the mortgage-deed was not acted on, but that the plaintiff 
remained in possession of the property till 1895. There is no 
finding on this allegation of possession, and so it is impossible for 
us to come to a definite conclusion on the question of limitation. 
It is obvious that if plaintiff\s allegations are correct, then a per- 
iod of limitation of three years cannot run from the date of the 
execution of the document. Otherwise it would always be open 
to a sham mortgagee or vendee to wait for three years from the 
date of the execution of the document, and then with impunity 
he could seize the property, and the real owner of the property 
would be helpless {Cf, the remarks of Muttosami Ayyar, J., in 
Swidarcm v. SUIiammal ^i)). Admitting that the plaintiff seeking 
to recover possession against an instrument executed by herself 
must first obtain the cancellation of the instrument, and that the 
three years^ limitation enacted by article 91 applies, the period 
cannot be calculated from the date of the bond. But we are not 
in possession of the facts ; and the Judge in the lower Appellate 
Court made no attempt to ascertain the facts. We must, there- 
fore, reverse his decision and remand the appeal for a fresh deci- 
sion. If necessary, the lower Appellate Court will call for fur- 
ther evidence. Costs to abide the result. 

Gau remanded* 

<i) (1892) 16 Mad., 311 at p. 315. 
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APPELLATE CIVIL. 


1900. 
Jul:y G, 


Before Mr. Justice Manade and Mr, Justice Cmcc, 
PURTOHOTTAM DAYARAM and anotiieb (original Defendants "Nob 

Appellants, OHATARaiE "GURU AEJUNGIE (oeiginal' 
Plaintiff), Eespondent.'^' 

MamUmrS ConrtB Act {Bom. Act HI of 1870), Sec. ISW-HrMm Act 
(XI of 1877), Sell. II, Art. i7— -Possessor >/ smt—Mamlatddr's Court. 

In a possessory suit mstituteAiu a Mimlatclar’s Coiu-t noithov ll.e 

""n f The case was, thcrefovo, disjjnsod 

by the Mamlatddr under the first part of sectiou 13 of the MiimlatddM' 
Courts Act (Bombay Act III of 1876). ^ 

SeU, that the order of the Mfimlatddr was an order rejecting the plaint. 

A regular suit for possession having been brought in a Civil Conii move 
than three years after the above order of the Mamlatdar, 

JTefdthat the suit was time-ban-ed under article 47, Schedule 11 of tie 
liimtation Act (XV of 1877). ) 

Second appeal from' the decision of E^o Bahddur Vaman 4 
Bodas, First Class Subordinate Judge of Dhulia with appellail 
powers confirming the decree of RAo Saheb S. B. Upasani, Suh,^ 
oidinate Judge of Bhus^val. 

The plaintiff brought this suit in the jeor 1897 to recover 
possssron of certain lands, alleging that his (preceptor) had 
purchased them from one Gann Hanmnnta and had iet them to 
oneDovsmg Bhivaan £„r cnltivation, and that, .fter^l:o"r^! 

^ Second Appeal, No. 57 of 1900. 

W Section 13 of the MimlatdSrs’ Courts Act (Bom. Act III of 187C) — 

‘0 adopt meam,., 

MAmlaidar shall reject the plaint with costs” «PPw'ntcd, the 

tune to enable the defendant to appear and answer” ® 

he shall proceed to hear the plaint es: parte. 

from the date of within 15 flay., 

hewas_ prevented by some unavoidable cireum4noe that 

procuring the attendance of his witnesses it sbn I l i f ^ 

<sat’s expense, to the opposite party ' ^ ^ 
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ration of the term of the tenancy, Devsing^ instead of vacating 
the lands in plaintiff's favour, allowed the defendants to take 
possession of them ; that the defendants were thus in wrongful 
possession, and though they had been required to vacate the 
lands on the 1st June, 1897, they had refused to do so. 

The defendant No. 1, Ganu Hanmanta, did not appear. 

Defendant No. 2 pleaded that the lands in suit did not belong to 
the vendor of the plaintifFs guru and had never been in his or 
the plaintifi‘'s possession, and that they really belonged to Puru- 
shottam and Ambaram Dayaram, from whom he held as their 
tenant. 

■ Defendants Nos. 3 and 4 pleaded that the plaintiff had filed a pos- 
sessory suit against Devsing Bhivsan in the Mdmlatddr's Court ; 
that the said suit having been dismissed by the Mdmlatddr on 
the 16th May, 1893, the present suit, which was not filed within 
three years from the date of the Mamlatdar’s order, was barred by 
limitation j that the lands in suit belonged to Devsing Bhivsan, 
from whom they had been purchased by the defendants on the 
17th February, 1894, and that they (the defendants) had been 
in possession as owners since the purchase. 

The Subordinate Judge found afia) that the suit was 

not time-harred, hot being governed by article 47, Schedule II of 
the Limitation Act, inasmuch as the possessory suit was struck 
off the file by the Mdmlatddr owing to the absence of both the 
parties on the day of hearing, and that the lands in suit belonged 
to the plaintiff*. He, therefore, allowed the claim. 

On appeal by the defendants the Judge confirmed the decree. 

Defendants Nos. 3 and 4 preferred a second appeal. 

IL 0* Go^aj% for the appellants (defendants Nos. 3 and 4) : — 
The plaintiff's suit in the Mdmlatd^r's Court was Suit No. 13 of 
1893. In that suit the plaintiff's claim, was rejected. As the 
present suit was not brought within threo.years from the date 
of the. M^mlatd^r's order in that suit, it is time-barred under 
article 47, Schedule II of the Limitation Act — Oulahbliai v. 
Kasanji^^'^ | Bamchaudra v. BMMbai^^K 
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TAM 
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Chatahgiis# 


Uiiamram lalluhliai^ for tlae respondent (plaintiff) : — In the pos- 
sessory suit the Mdinlatddr made no order, as to the possess- 
ion of the land. Article 47, Schedule II of the Limitation Act 
contemplates such an order being made and is^ therefore, not 
applicable. On the day of hearing both the parties being 
absent, the Mamlatdar did not consider the issues which had 
been raised under section 15 of the M?lmlatdars^ Courts Act. There 
was no inquiry at all either formal or on the merits of the ease. 
In Bamcliandra v, the suit was dismissed on account 

of the non-appearance of the plaintiff. The ruling in Giilahhhai 
V. KasaiijP^ is also distinguishable. In that case, both the suits 
were filed in the Mdmlatddr^s Court, while in the present ease, 
the second suit, that is, the present one, was filed i,i the Subor- 
dinate Judge^s Court. Section 13 of the Mdmlatdars^ Courts Act 
mates no provision for a case in which both the parties are absent, 
while section 99 of the Civil Procedure Code has provided for 
that contingency. We submit that as there was no adjudication 
by the Mamlatdar with respect to the right of possession, his 
order merely rejecting our plaint cannot operate as a bar to our 
present suit. 

Rakade, J. ; — This case has been distinguished by the Courts 
below from the decision in Ramcharidra v. Eliihlhai^'^^ on the 
ground that the dismissal in this last case was on account of the 
non-appearance of plaintiff alone/ whereas in the present case 
both the parties appear to have put in no appearance in the 
Md^mlatdar’s Court. It appears to us that this circumstance does 
not establish any real distinction between the two cases. Section 
13 of the M^mlatd^rs^ Courts Act contains no provision for cases 
where both parties do not appear. It provides first for cases 
where plaintiff fails to appear or keep his evidence ready, and it 
directs that in such cases, an order of rejection shall be made. 
It next provides for cases where defendant fails to appear, and, 
on proper proof of service, it empowers the Manilatddr to pass 
a*h ess’^parie decree. The section next provides for a re-hearing 
of the suit in both classes of cases on proper application being 
made wnthin a time fixed. 


<i) (1882) 6 Bom,, 477. 


<2) l\ J., 1897, p. 246. 
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The present ease is expressly stated to have been disposed of 
by the Mdmlatddr under the first part of section 13; and it is 
clear that an order of rejection under section 13 was made. 
The decision in Kasanji^^'^ governs the present case. 

It was stated in the judgment in that case that section 13 does 
not distinguish between cases where defendant appears and where 
he does not appear. The parties to the present suit admittedly 
represent the parties to the suit before the Mdmlatdar ; and 
as the present suit was brought moi^a than three years after the 
date of the Mamlatdar's order of rejection^ the claim must be 
held to be barred under article 47 of the Limitation Act, 

We must, therefore, reverse the decrees of the Courts below 
and reject the claim with costs on the respondent throughout. 

Decrees reversed and claim rejectech 
0) P. J.for 1897, p. 246, 


APPELLATE CIVIL. 


Before Mr, Justice Bamde and Mr* Justice Orowe, 

AISTTONE (oEiGiXAL Defendant Yo. 3), Appellant, v. MAHADEV 
AISFAXT (oEiGiNAL Plaintiff), Bespondent."^ 

Mesno profits, suit for — Nature of sihU--Jimsdietion-—Ap>peal^Provin^ 
cial Small Gause Oourts Act (IX o/1887), Sek, II, Cl. 31. 

The plaintiff purchased certain land in June, 1892, at a sale in exception of a 
decree against B. He did not obtain formal possession until June, 1894, The 
defendant was in actual possession of the land under an alleged private sale 
by B. to him in October, 1892. The plaintiff now sued the defendant for mesne 
profits for three years, riz,, from 1894 to 1896, alleging that they had been wu^ong- 
fully received by the defendant. 

Held, that the suit fell within the exception of clause 31 of Schedule JI of the 
Provincial Small Cause Courts Act (IX of 1887) and was not of a nature cog' 
Disable by Courts of Small Causes, and that, therefore, an appeal lay to the 
District Court from the Court of the Subordinate Judge. 

Second appeal from the decision of H. L. Hervey, Distritt 
Judge of Kanara, reversing the decree of Rdo Bahadur Jayasatya 
Bodhrav Tirmalrao, First Class Subordinate Judge of Kiirwar, 

^ Second Appeal, No. 79 of 1900» ' 
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Suit for mesne profits three years^ viz., from 1SJ4 to 1396. 

On the 17th June, 1885, Ramchandra Subba mortgaged the lands 
in question to one Mattas, the father of defendants Nos. 2 and 3 
(Reuben and Antone). Mattas died and on the l‘2t]i Julyj> 1885^ 
Reuben (defendant No. 2) sub-mortgaged the land to 01 land ru , In 
1890, Chandru sued on his mortgage and obtained a decree, in 
eseeution of which the land was attached and sold on tlie 13t!i 
June, 1892, and was purchased by the plaintiff', who obtained 
formal possession on the 2nd June, 1894. 

In the meantime, viz. j on the 6th October, 1892, Reuben qaid 
Antone (defendants Nos. 2 and 3) privately sold the land to 
Sadasliiv Narayan (defendant N 0 . 1) and gave him actual pos- 
.session. 

The plaintiff brought the present suit against Sadashiv, Reuben 
and Antone for the profits of three years from 1894 to 1896, 

The Subordinate Judge dismissed the suit against all the de- 
fendants, holding that the plaintiffs rights under his purchase at 
the execution sale were not superior to those of SadashiY {defend- 
ant No. 1 ), the latter also having got possession without notice 
of the plaintiffs purchase. 

In appeal the District Judge held that Reuben and Antone 
(defendants Nos. 2 and 3) were liable to the plaintiff, but not 
Sadashiv (defendant No. 1). 

Antone (defendant No. 3) preferred a second appeal. 

It was contended on his behalf that the District Court ought 
not to have heard the appeal ; that it had no jurisdiction, as the 
suit was one cognizable by the Small Cause Court. 

Qhanmhmi N. Nadharni, for appellant (defendant No. 3), 

Shamrao VitJial, for respondent (plaintiff). 

Raxadb, J. The first contention raised in this appeal relates 
to the question of jurisdiction. It was urged by Mr. Ghanasbam, 
the appellants pleader, that this suit was cognizable by a Court 
of Small Causes, and as such the decision of the First Glass Sub- 
ordinate Judge was final, and not open to appeal in the District 
Court, The original suit was brought by the plaintiff-rcspond* 
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out to recover Rs. 75 on account of the profits of certain lands 
wrongfully received by the defendants. 

The plaint stated that the lands belonged to one Ramohandra, 
who mortgaged them to the father of defendants Nos, 2 and 3 in 
1885. Defendant No. 2 sub-mortgaged the lands to one Chandru, 
and Chandra obtained a decree on the sub-mortgage^ and in exe- 
cution of that decree the lands were sold and purchased by the 
plaintiS-respondent on 13th June, 1892. Plaintiff obtained for- 
mal possession through Court on 2nd June^ 1834. In the mean- 
while, defendant No. 1 had become a private purchaser of these 
lands under a deed of purchase dated 6th October, 1892, and 
he obtained possession and retained the same, notwithstanding 
the formal possession given to the plaintiff in 1894. 

The present claim was brought by the plaintiff for the profits 
of three years from 1894 to 1896, and he sought to recover them 
from all the- three defendants, namely, the private purchaser de- 
fendant No. 1, and his vendors defendants Nos. 2 and 3, or from 
whichever of them were held liable. The first Court held that 
plaintiff^s rights under the auction purchase were not superior to 
those of defendant No. 1, who was previously in possession, and 
bad no notice of the auction-purchase, and plaintiff’s claim was 
accordingly dismissed against all defendants. In appeal the 
District Judge held that defendants Nos. 2 and 3 were liable to 
plaintiff’s claim, but not defendant No. 1. The second appeal was 
brought by defendant No. 3, who contended that the District 
Court had no jurisdiction to entertain the appeal, as the suit was 
of a nature cognizable by Courts of Small Causes. 

The first question for enquiry is whether the suit falls under 
clause of Schedule 2 of Act IX of 1887. The latter part 
of that clause excepts from the cognizance of Provincial Small 

<l) Provincial Small Coutts Act {IX of 1887), Schedule II, clause 31— {Suits 
excepted). 

^ # ' # ■ ^ ^ 

31 Any other suit for an account, including a suit hy a mortgagor, after the 
mortgage has been satisfied, to recover surplus collections received by the mort- 
gagee, and a suit for the profits of immoveable property belonging to the plaintiff 
which have been wrongfully received by the defendant * ^ # 
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Cause Courts^ suits for an account, iiiclading suits for the profits 
of immoveable property belonging to the plaintiff, wliich have 
been wrongfully received by the defendants. The plaint sliows 
that defendant No. 1 claimed to have purchased the lands from the 
other defendants in October, 1892, after the date of plairitilFs auc- 
tion-purchase of June, 1892, but before plaintiff was formally placed 
in possession in June, 1894. Defendants possession was thus in 
adverse right and he received the profits for three years wrongfully 
within the meaning of clause 31. Following several previous 
decisions, it was held by the Calcutta High Court in Rnmw. 
Samanta v. Kalidm that suits for mesne profits of lands 

of which the plaintiff had been dispossessed fell under the \Tcep» 
tion laid down by clause 31. The appellant's pleader, however, 
relied chiefly on the Fall Sonch decision of the same Court in 
Knnjo Beharij Singh Yn Madhtd Cfhtmclra Gkose^^^ in which the 
previous decisions on the subject were considered by the Judges 
who diiiered in their views. The majority of the Judges (5 
against 2) held that a suit for mesne profits was really a claim 
for damages for trespass, and such claims of damages did not fall 
under clause 31, which only applies to suits for an account of 
monej^s which the defendant bad wrongfully received, and to 
which the plaintiS was entitled. The majority of the Judges 
thought that the decision in Sri mm Samanta v. Kalldas 
^vas not correct. On the other hand, the minority, consisting of 
Gliose and Bannerji, JJ., were of opinion that, though a suit for 
mesne profits was not necessarily a >suit for accounts, yet in such 
suits accounts might have to be examined and that, therefore, 
clause 31 was applicable. 

In this conflict of opinion, it becomes necessary to examine the 
course of decisions of our own High Court. The cases decided 
under section 6 of Act XI of 1865 cannot be accepted as guides 
at present, since the whole of the frame-work of the Act of 1837 
differs essentially from the old Act on this point— Khandu 
Tatia^^^ and Kalcaji Sakharam v. Govind GanesM^K The deci- 
sion in JmuadaB v. Bai ShivhoT^^^ was passed under somewhat 

(1) (1891) 18 Cal., 316. (4) (iSTi) g Bom. H. G. E., 23. (AX.) 

(1896) 23 Cal, 881 ( 5 ) (igjx) g Bom. K. C. E., 96, {AX4 

(3) (1891) 18 Cal., 316. ( 6 ) (iggi) 5 Bom, , m% 
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peculiar circumstances. Though the claim was in form one for 
damages for use and occupation, yet the Court held that the 
action was really brought to try the 'question of title^ and it was^ 
therefore, held that the Small Cause Court had no jurisdic- 
tion. In Dcmodar Gopctl v, Gkmtaman Balhrislina^^^ Sargent, 
0. J., held that a claim for a share in the profits of an in&m viL 
kge would fall under clause 31 if plaintiff had alleged in his 
plaint that the defendants had wrongfully received the profi.ts. 
Where there was no such allegation, the claim must be regarded 
as one for money had and received, and the suit did not fall 
under clause 31, A distinction was thus* made between cases 
where defendants had rightfully received, but wrongfully retained 
the profits, from others in which, as in the present case, de- 
fendant has from the first wrongfully received the profits. In a 
later case — SJianhar Trimlah v. Damodar^^^ — Parran,C, J., refer- 
red to the decision in TJ'cmodar Gopal v. Chintaman BalkHshm^^^ 
and observed that the case suggested in that judgment was 
actually reproduced in Sriram Samanta v. Xalidas whore 

it w^as held that a suit for profits brought by plaintiff dis- 
possessed by the defendant was not cognizable by a Court of 
Small Causes, as it \vas in substance a suit for mesne profits* 

It will be thus seen that, though a majority of the Judges 
ill the Full Bench case noted above disapproved the decision in 
Sriram Samanta v. Kalidas the current of decisions in 

this Court has been in accordance with the view held by the 
minority of the Judges. Both Sir Charles Sargent and Sir 0. 
Farran appear to have laid down that under clause 31 of Act IX 
of 1887, a claim of the plaintiff for mesne profits, based on the 
allegation that he had been dispossessed by the defendant, can- 
not be regarded as a claim in which the defendant rightfully 
received and wrongfully retained those profits. The claim must 
be treated as one to which clause 31 applied. The present case 
cannot, therefore, be regarded as one cognizable in a Small Cause 
Court and it falls ivithin the excepted clauses, 

a) (1803) 17 Bom., 42. (3) (1893) 17 Boin., 42. 

(3) F. J. for 1896, p. 570. (D (1891) IB Cal., 316. / 
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On the merits, I am satisfied that the appellant has a better 
case. Admittedly the party in possession was defendant No. 1, the 
purchaser. If for want of notice, or by reason of prior possession, 
defendant No. 1 was not held liable to plaintiff^s claim, there seems 
to he no valid reason for holding defendant No. S liable, as he was 
admittedly not in possession. In the suit brought by Chandru 
this defendant was expressly exempted from all liability. I 
would, therefore, reverse the decree of the District Court, and 
dismiss the claim as against the appellant -with costs, 

Cbowe, J. ; — I concur. 

Decree feversed and clain dismissed as against appellant. 
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APPELLATE CRIMINAL. 


Before Mr, JiisHee Bamde and Mr, J nsf ice Fdtou, 
QUEEN-EMPRESS t). AN ANT PURANIE."- 

Criminal Brocedure Code {Act V of 1898), Bees, 390 and 2^D-^SancUon to prose* 
eute^Joinder of charges — Trial for more than one ojfence- Offences falling 
'Under two definitions. 

The accused was committed for txdal before a Sessions Court on a charge 
of abetment of dacoity under section 116 of the Indian Penal Code (Act XLY 
of I860}. In the course of the trial the As.sistant Sessions Judge added an 
alternative charge under section 511 of the Code and sentenced the accused 
under sections 395, 116 and 511 of the Indian Penal Code {Act XLY of 1860). 

In appeal the Sessions Judge held that the evidence discIo.sed the offence 
an attempt to commit the offence of collecting arms, &c., with intention of 
ging war against the Queen, under section 122, and as no cliarge umler 
that section could be franaed for want of the sanction of Government innler 
section 196 of the Criminal Procedure Code (Act Y of 1898), the accused could 
not be brought to trial at all. He, therefore, reversed the conviction and 
acquitted the accused. 

Eeld, (reversing the order of acquittal), that the mere fact that no charge 
for the graver offence under section 122 of the Indian Penal Code (Act XLY 
of 1860) could be framed for want of Government sanction, did not render 
the trial for the minor offence of attempting or abetting dacoitv eit2ie,i^ 
irregular or illegal. 

Per Pulton, J. :--Accordmg to the 2iid clause of section 235 of the Crinuiml 
Procedure Code (Act Y of 1898), if the accused abetted an offence under soc- 
* Criminal Appeal, No. 128 of 1900. 
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tion 1*22 o£ tlie Penal Code, andby tlie same speech also attempted or abetted 
tlie offence of dacoity, lie could be tried for each of these offences ; but as 
that section is controlled, as regards the offence against the State, by the pro- 
visions of section 196 of tlio Criminal Pi*ocedure Code? its operation in this 
case is restricted to the minor offence for which the accused could legally bo 
charged and tried. 

Queeji-Miipress v, ^angotodaO-) and In re distinguished. 

Appeal by the Local Government under section 417 of the 
Code of Criminal Procedure (Act Y of 1898) from an order of 
acquittal passed by R. Knight, Sessions Judge of Satara. 

The accused was originally charged under section 116 of the 
Indian Penal Code (Act XLV of 1860) with abetment of dacoity 
under the following circumstances as stated by the Sessions 
Judge : — 

‘'In June, 1900, a Mang named Dasrya was arrested by the 
police for complicity in certain dacoities. From him the authori- 
ties learnt that a certain Brdhmin had been moving about among 
the Mangs in this district endeavouring to collect men to march 
to Pratapgad, loot theMahdbaleshvar treasury, slaughter the Sdheb 
lofff loot other treasuries, go to Poona, loot the jail and release 
Tilab. 

‘‘ Dasrya named another Mang, Pakira, as cognizant of the plot. 
He was questioned, and corroborated Dasrya, and in his possess- 
ion were found a number of dhotis and other garments much 
superior to the common apparel of his class. These, he said, the 
Brdhmin had given him. 

“ At this time the accused, who happened to be in Sdtara, saw 
Fakira in police custody. Thereon he went to the Sheristodar 
of the District Superintendent of Police, an acquaintance of his, 
and asked him to recover from Fakira the money due for certain 
clothes which he, accused, had purchased for him from Kastur- 
chand, a trader of this city. The Sheristedar mentioned this to 
the Chief Constable, and the identity of the accused with the 
Brdhmin conspirator was immediately established. 

Inquiries were made of Kasturchand, from whose books it 
was ascertained that the accused had purchased of him garments 

(1) (1894) 19 Bom., 61. ( 3 ) (1894) 19 Bom., 340. 
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similar to those found with Fakira^ and the accused was then 
taken by the- police and placed before the District Magistrate 
and the District Superintendent, in whose presence ho made a 
certain statement* Further investigation was made and some 
small corrohoration of the Mang’s >sto, ry was obtained, and 
accused was eventually committed for trial on a charge of abot’- 
inent of clacoity/^ 

jg In the course of the trial the Assistant Sessions Judge of 
Sdtara added an alternative charge under section 511 of the 
Indian Penal Code, and convicted the accused of eitlier instigat- 
ing or attempting to commit dacoity under sections 395, IIG and 
511 of the Code and sentenced him to eighteen months’ rigoro% 
imprisonment, / 

On appeal the Sessions Judge held that the evidence disclosed 
the offence of an attempt to collect men "with the intention of 
waging war against the Queen ; that the accused ought, tlierofore, 
to have been charged under section 122 of the Indian Penal Code ; 
and that as the charge could not be framed under section 122 
for want of the sanction of Government under section 196 of the 
Criminal Procedure Code (Act V of 1898), he ought not to have 
been prosecuted at all. The Sessions Judge, therefore, quashed 
the conviction and sentence, and acquitted the aecusetL 

Against this order of acquittal, the Local Government appealed 
to the High Court. 

Rao Bahadur Yasiidev /. Klrtiiar (Government klemler), fur the 
Grown. 

jB* a, Bhagvat^ for the accused. 

Ranade, J. : — This is an appeal by Government under section 
417 against the decision of the Sessions Judge of Satara, who 
reversed the conviction and sentence passed on the accused hy 
the Sessions Judge under sections 395, 116 or 511 of the Indian 
Penal Code. The [accused had been originally committed for 
trial on a charge under section 116 of having instigated certain 
persons, Mangs and R^rnoshis principally, to commit dacoity 
under section o9 5. In the course of the trial the Assistant 
Sessions Judge added an alternative charge under section 511, 
and convicted, the: aeeusecl of either instigation . or atteriiptiog 
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to commit dacoity under sections 395, 116 or 511, Indian Penal 
Code. In appeal the Sessions Judge acquitted the accused after 
reversing the conviction on the charges named above^ as he was 
of opinion that the real charge which should have been brought 
against the accused was an attempt to commit an offence un- 
der section 122 ; and if for want of the sanction of Government rO’* 
quired by section 196, Criminal Procedure Code, 1898, this charge 
could not be framed, the accused should not have been brought 
to trial at all, or, at the most, should^liav^e been bound over to 
keep the peace under Chapter VIII of the Code. The Government 
Pleader has appealed against this order of acquittal, and con- 
tended that the Sessions Judge was in error in holding that the 
offence proved was under section 122 only. He contended that 
though the accused might have been charged under section 122‘ 
if the sanction of Government had been obtained, it did not 
follow that he could not be charged for the offence under sec- 
tions 395, 116 or 511, for wdiich there was direct evidence. The 
immediate and direct purpose for which the accused attempted 
to collect aud enlist Mangs and Ramoshis ^vas that of plunder- 
ing the treasury, and though the ultimate object might have 
been of a political character this did not change the real nature 
of the offence actually committed, which must be determined not 
by the remote and possible consequences, but by what was pre- 
sumably the immediate, natural and probable consequence of the 
criminal intention entertained by the accused. This immediate 
intention was one which fell within sections 391, IIG or 511, and- 
that, therefore, the Sessions Judge was in error in reversing the 
conviction and sentence passed by the xissistant Sessions Judge. 

The only point for consideration in this appeal is whether 
there was any error in the procedure followed by the Committing 
Magistrate aud the Assistant' Sessions Judge when the one com- 
mitted the accused and the other inquired into the minor charge 
under sections 395, 116 or 511 because, owing to the want of 
sanction under section 196, Criminal Procedure Code, a charge 
under section 122 could not be made or inquired into. It 
appears from the evidence of the District Magistrate that the 
idea of a prosecution under section 122, Indian Penal Code, was 
given up by him after correspondence with Government^ as lie 
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found from the police inquiry that there was no evidence to 


substantiate the charge under section 122. The District Ma<Tis. 
trate as representing the Government had certainly full discretion 
in the matter of selecting the particular charges under which 
Government chose to prosecute the accused, and if he elected for 
want of evidence to give up the charge under section 1 22 it did 
not necessarily follow that no prosecution should be instituted on 
the minor charges, which the evidence might prove, and for which 
no special sanction was ne'cessary. This was the view adopted 
by the Assistant Sessions Judge, before whom the accused's 
pleader had contended that it was not open to the Committing 
Magistrate to split up the graver offence and charge accused for 
the minor offence, because the graver charge could not he 
inquired into for want of the sanction of Government. This 
contention assumes that the evidence was sufficient to prove 
&at the accused “not only tried to instigate dacoity by collect- 
ing men, but that he intended that the men were to be collected 
to overthrow the British rule and establish his orvn rule like 
Shivaji, and slaughter all the Europeans, &c. This assumption, 
however, could not be made under the circumstances stated by 
the District Magistrate, according to whom there was no evidence 
to bear out the charge under section 122. If flic Government 
was not so satisfied, it was not for the Committing Magistrate 
to decline to frame any charge or for the Assistmit Sessions 
Judge to refuse to inquire into the charges on which the commit^ 
ment was made. The whole question, therefore, has not been 
properly approached by the Sessions Judge when ho set asi-lo 
the Asdstant Session Judge’s conviction ; because, in Iiis opiuion 
the evidence warranted a charge under section 122, and he held 
that ff such a eharg-e could not be brought for want of .sanction 
no trial should have taken place on the minor charge, s, for which 
no sanction was necessary, and which the evidence was .sufficient 
to prove. The Sessions Judge virtually has taken on him, self 
the function of setting his own judgment agaimst the opinion 
of Government, in a matter which by law belongs properly to 
Government, which alone under .section 19G has the ri.ffit to 
grant or refuse the sanction. If in the exercise of that disLtion 
refused for want of evidence to make the order, it ivas not for 
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tlie Sessions Judge to hold that it should have made the order 
or drop the prosecution altogether* Section 196 is not the only 
section which requires sanction. The preceding section 195 also 
provides that certain offences shall not be taken cognizance 
of by any Court, unless previous sanction for such prosecution 
is granted by the Court before which those offences were com- 
mitted. The Court before which the offences are committed^ have 
a discretion in the matter of giving or refusing sanction, and if 
the Court refuses such sanction, it cfoes not follow that no com- 
plaints should be inquired into of the minor offences involved in 
the particular offences for which sanction is needed. For in- 
stance, personation is an offence under sections 170 and 171^ in 
respect of which no sanction is necessaiy* It is also involved in 
section 205, which relates to false personation for the purpose of 
a suit. An offence under section 205 requires sanction before 
it can be inquired into by any 'Court. Supposing sanction is not 
granted under section 205 by the Court before which false per- 
>soimtion for purposes of a suit was committed, it surely does 
not take away the authority of the Courts to proceed under 
sections 170 or 171 if the evidence warranted such a conviction. 
This same remark would apply to sections 206 to 210, which relate 
to fraudulent claims made or prosecuted in Civil Courts. If, 
for want of sanction, these offences could not be inquired into, 
it does not follow that the fraud should remain unpunished, if it 
could be proved under other sections of the Code, such as cheat- 
ing, cheating by personation, &c. (sections 417 to 423) for which 
offences no sanction is necessary. The same remark applies to 
prosecutions under section 211 which relate to false charges of 
offences. If these could not be inquired into for want of sanction, 
it does not follow that the offender cannot he punished for giv- 
ing false information (section 188) or defamation (section 500) 
if these minor charges could he proved. This was the principle of 
the decision passedby this Court in Q,iteen~Empres8 v. Karigotoda^^K 
The decision in hi re NagarJP^ was referred to in the argument, 
and some expressions used by the Judges who decided this last 
case no doubt favoured the contention that it is an invasion of 
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tlie law to treat an aggravated as an ordinary offence and thus 
introduce a different jurisdiction and a lower scale of punishment. 
But the point decided in that case had relation only to the privi- 
lege of pleaders. The analogy of witnesses was applied to them, 
.and it was ruled that as witnesses cannot be prosecuted for 
•defamation though they might be tried for perjury if they give 
false evidence, the pleader could not be punished for defamation 
if he exceed-s his privilege. The cases decided in Empress w 
Ahd$ol Karin^^^ and Eemanund w Koylas¥‘^^ have no bearing on 
.the present case. They only rule that a Magistrate cannot assume 
•jurisdiction by splitting up a charge so as to disregard that por- 
iion of the charge which is beyond his jurisdiction. There wa.s 
mo such splitting up of charges in this case. The Magistrate 
would only obtain jurisdiction to try under section 122 when 
:the Government granted the sanction under section 190. In the 
absence of such sanction the minor charge wavS probably inquired 
-into. It appears to me that the Sessions Judge has laid too 
much stress upon the so-called confession made by the acciisod, 
which confession was held inadmissible in evidence by the 
Assistant Sessions Judge. Granting that the confession wa.s 
admissible and did disclose an intention of an offence under 
section 122 , it was surely open to Government to see if that 
intention was of a character which it could take into account. 
The Judge himself admits that the accused Puranik was craz}% 
and his intention to wage war with the help of IVIdiigs and 
Edmoshis was ridiculous. He ^characterizes the design as in- 
sane and yet he seems to think that the intention of a crazy 
man must determine the charge that should be made ; and if 
that particular charge could not be made, because of the insa- 
nity and insanity of the design of a crazy person, there should 
be no prosecution. The Sessions Judges reference by way of 
authority made to pages 463 to 467 of Mayne s work seems 
obviously to be without any bearing. Mr. Mayne^s remark 
relates to the distinction between riots which are mere disturb- 
ances of the peace and riots which may develop into the waging 
of war. In such cases intention must be the solo criterion. It 

(1) (1878) 4 Cal.j 18. (2) (1880) 11 CaL, 230* 
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is otHerwise where, as in the present case, the craziness and 
insanity made it impossible to assign any other design than that 
of looting, which in such cases was not a mere incident but the 
principal object of the attempted offence. 

The possible difficulty created by the committal being under 
sections 895 and 116 in a ease in which no overt act was com- 
mitted by anybody, was removed by the alternate charge under 
section 511 added by the Assistant Judge — Queen-3mpre$s v, 
Kahjan BinqW '^ ; hi re liacCrea^’", To constitute such an attempt 
it was not necessary that any overt act should be committed 
by the persons invited to join, but seeing that the accused 
admittedly gave rich clothes to the Mdngs to induce them to 
collect men, his act cannot be said to have been a mere prepara- 
tion though it might not be an instigation when nobody was 
induced to join by reason of the solicitation — Qiiee'n’^Ewpress 
Bhmdi^^K Section 511 does not relate only to the penultimate 
act, but to all preceding acts if they w''ere done with the intent 
to commit or facilitate the commission of the act. Taking this 
view I feel satisfied that the Assistant Sessions Judge was correct 
in the procedure followed by him, and that the Sessions Judge 
was in error in reversing that decision. It is not necessary to 
consider the question of fact, as both the Assistant Sessions 
Judge and the Sessions Judge agree in finding that the accused 
did instigate or abet the committing of dacoity. The sentence 
passed by the Assistant Sessions Judge must, therefore, be 
restored, and I order accordingly that the accused be sentenced 
to rigorous imprisonment for the unexpired portion of the origi- 
nal sentence passed upon him, 

Fultox, J. : — Before dealing with the facts I will briefly refer 
to the questions of law on which the Sessions Courtis decision 
turned. If it is true that the accused asked certain persons to 
collect men to overturn the Government and to loot the treasuries 
it seems to me that he abetted not only an offence under section 
122, but also the abetment of dacoity (pide explanation 4 of sec- 
tion 108, Indian Penal Code). I cannot follow the reasoning 
on which the Sessions Judge held that as the accused was not 

(1) (1894) 16 Ail., 409. (2) (1893) 15 All., 173. 
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prosecuted for the former offence he could not be convicted of 
the latter* We are bound by the provisions of the Code of 
Criminal Procedure; and the second clause of section 235 ai>pears 
exactly to meet a case like the one under consideration. If the 
acts , alleged constitute an offence falling within two or more 
separate definitions of any law in force for the time being by 
which offences are defined or punished; the persons accused of 
them may be charged ’with and tried at one trial for each of such 
ofiences/^ That seems so explicit as to leave little room for 
argument. Here if the accused abetted an offence under section 
122; and by the same speech also abetted the ofienee of abetment 
of dacoityj he could be tried for each of these -offences according 
to the provisions of section 235, hut as that section is controlled 
as regards the offence against the State by the provisions of 
section 196, its operation in this case is restricted to the minor 
offence for which the accused could legally be charged and tided. 
I do not think the decision in v. Karigowdxf^'^ has 

any bearing on the point in question. Some of the arguments 
in In re Nagarji^^'^ do support the view taken by the Sessions 
Judge, but with all deference to the learned Judges who decided 
[ that case I cannot but think that some of the dicta ’^vhich 
were not really necessary for its determination go beyond the 
provisions of the Code. 

The question whether a witness jvho makes defamatory state- 
ments in the witness-box can be convicted of defamation is one 
that has led to a great deal of difficulty, and various Courts have 
explained in different ways the grounds on which the practice o£ 
not convicting of defamation in such cases is believed to rest. 
In these circumstances I do not think we can safely apply to 
other classes of offences the arguments used in In re WfO/r////*'-'. 
The law on the subject of major and minor offences committed 
in the same transaction appears to me to be very correctly 
explained by Mr. Justice Candy in Queen-Inipms v. (rnmlga^'^'K 
Sections 346 and 347 prescribe the procedure to be followed 
by Magistrates in cases where the evidence indicates the com- 
mission of an offence which ought to be tried in a higher Court, 

(I) (1894) 19 Bom., SI. (3) (1894) 19 Bom., 340. 

(3) (1889) 13 Bom., 5i)2. 
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but do not touch the matter now under consideration^ in which 
there is no inherent insufficiency of jurisdiction in the Oourt^ 
but merely a prohibition to its exercise without sanction. In 
these circumstances I agree with Mr. Justice Ranade in thinking 
that the refusal o£ Government to prosecute under section 122^ 
Indian Penal Oode^ did not affect the accused's liability to pun- 
• ishment under other sections. 

^ The next question to be determined is the section^ if any^ 

. under which the alleged acts are punishable. The accused is said 
to have asked people to collect Mangs and Ramoshis for the pur- 
pose of making war on the Government and looting treasuries. 
Such an incitement I think is an instigation to instigate the com- 
mission cf dacoity. 

I am inclined to agree with the Judge in holding that an 
instigation to wage war against the Government includes an insti- 
gation to dacoity^ as such war necessarily includes robbery ; but 
there is no occasion to determine this point, as here it is said 
there was a distinct instigation to collect people to loot trea- 
suries, which could only be effected by dacoity. There might or 
might not be a political object in view, but the offence of looting 
the treasury by means of a gang of more than five men and 
by overcoming the guards would certainly be dacoity. I cannot 
understand why the Sessions Judge says ^^a man does not in 
ordinary parlance, nor in any of the illustrations to section 108, 
instigate an offence which he is about to commit as a principal, 
nor is such an interpretation within the meaning of the term 
^ abetment.^ If A asks B and others to come with him to commit 
dacoity, he seems to me to instigate those men to dacoity, just as 
much as if ho asks them to go under some other leader. Similarly 
if he asks B to ask C and others to join in dacoity he abets the 
abetment of dacoity. It would be a strange doctrine to hold that 
a person who did his best to bring about a dacoity by asking other 
people to join him, or employing an agent to collect them, could 
not be punished for abetment. The mere fact that no illustration 
of this kind is given under section 108, Indian Penal Code, does 
not alter the meaning of the word ^ffinstigate ” in section 107. 
I agree with the Sessions Judge that section 511 is inapplicable, 
in this case. 
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Tlii6 most tho aocusod did w£is to make unsuccessful effoits to 
collect men and to buy some articles of clothing apparently for 
the reward or decoration of his followers. Apart from the difficulty 
alluded to by the Sessions Judge of attempting to commit an 
offence like dacoity wffiich may itself consist merely in an attempt 
to commit robbery, I do not think the acts of the accused amount- 
ed to an attempt. In many cases it is hard to indicate the precise 
point at which a preparation to commit a crime becomes an 
attempt to commit it ; and it is still more difficult to define in 
general terms the difference between a preparation and an attempt. 
In some cases the distinction is clear. If A merely buys a stick 
in order to beat B no one would think of saying that he attempted 
to beat B. If he ran at B with the stick, but was seized by C, 
probably most people would say that he did attempt to beat him. 
But there might be many intermediate cases in which there would 
be a difference of opinion whether the acts amounted to an attempt 
or merely constituted a preparation. It is unnecessary to enter 
into any discussion on this subject, as here I think it is clear that 
the acts alleged did not amount to an attempt^ and that the intro-* 
diielion of section 511 into the case was superfluous. 

The third question which I have to consider is one of fact to 
wdiich Mr. Bhagvat almost exclusively confined his argument. 
He contended that the individual acts of abetment were not 
proved. But as the general intentions of the accused are proved 
conclusively both by his confession to Mr. Dodgson and by nu- 
merous "witnesses^ there seems no good reason for disbelieving 
the act of abetment to dacoity deposed to by Mabadii, whose 
statement is corroborated by the evidence of Dattatraya and to 
some extent by Ganesli. War against the Government would 
naturally he initiated by attacks on treasuries. There are other 
acts proved which might also perhaps constitute acts of abetment; 
but as this one act seems established, there is no need to discuss 
the rest. Ihe accused ought to have been distinctly charged 
wEh the separate acts for which he was being tried instead of 
with one general charge of instigating* various persons to commit 
dacoities; but he was defended by able pleaders who can have 
bad no difficulty in finding out from the committal proceedings 
the offences alleged against him, and does not, therefore, appear to 
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have been prejudiced by the irregularity. I would now reverse I95&. 

the acquittal by the '.Sessions Judge, and would convict the (Ivee;.-- 

accused under section 116, Indian Penal Code ; and I would res- 
tore the sentence of eighteen months’ rigorous imprisonment 
imposed by the Assistant Sessions Judge, and direct that the 
jjrisoner undergo the unexpired portion thereof. 


APPELLATE tiVIL. 

Befo7'e M'/\ Justice JFuUon and Mr, Justice Orowe, 

MTJKLIDHAE (obiginal Defendant-Applicant), Appellant, v* 1900, 

PAESHARAM (oeiginal Plaintiff-Opponent), Respondent.^* June2S* 

Mortgage-— Bedempiion — Decree for redemption — Failure of mortgagor to pay 
the ordered hy the decree — Bights of mortgagee on such failvm — Trans* 
fer of Property Act {IV of 1882), Secs, 92 and 93. 

In a suit by a mortgagor for redemption of a mortgage dated ITth Maroli, 

189 Ij a decree was passed in 1S97 allowing Lim to redeem on payment of the 
mortgage-debt within a year from the date of the decree ; hut the decree did 
not contain any provision for foreclosure or sale in default of payment on the 
due date. 

The plaintiif having made default, the defendant applied to the Court for 
an order absolute for foreclosure or sale, under section 93 of the Transfer of 
Property Act (IV of 1882). His application w’as rejected on the ground that as 
the decree did not contain any clause for foreclosure or sale, section 93 of the 
Act was not applicable. 

Meld, in second appeal, that the defendant (mortgagee) was entitled to the 
remedy given by section 93 although the decree w’ as not drawn up as prescribed 
by section 92, The omission of the Oourt to draw np the proper decree under 
section 92 did not deprive the mortgagee of the relief provided by section 93. 

Second appeal from the decision of Rao Bahadur D. N. 

Eanadive, Additional First Class Subordinate Judge^ A, P., at 
Nasik, ■ ■ 

On the 30th Januciry:, 1897, the plaintiff obtained a decree for 
the redemption of a mortgage dated the 17th March, 189L 

The decree provided as follows ; — 

^^The Court decrees plaintiffs claim for redemption of the 
mortgaged house and possession of title-deeds as prayed for, on 
^ Second Appeal, No. 661 of 1899. 
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payment of Rs. Ij096*10-0 within one year from this clate^ and 
interest on the principal sum o£ Es. 900 at 6 per cent, per annum, 
from the 1st December, 1894, till pa 3 niient to the defendant/”^ 

The plaintift* (mortgagor) was in possession of the mortgaged 

property* 

In 1S9S the defendant (mortgagee) presented a darkhdst praying 
that as the mortgagor had failed to pay the mortgage-money 
within the time fixed by* the decree, the mortgagor'^s right to 
redeem should be foreclosed and the applicant be put in possess- 
ion, or that the mortgage-monej" be realized by sale of the niort- 
gaged property. 

The Subordinate Judge rejected this application. He held' 
that the application was made under section 93 of the Transfer of 
Property Act (IV of 1882), but that section only applied when 
the decree had been made under section 92, The decree in this 
case was not in the form prevseribed by section 92. It omitted to 
provide for the case of default in payment. Section 98, there- 
fore, did not apply, and the applicant (mortgagee) was not entitled 
to any remedy not given by the terms of the decree. The decree 
was defective and the defect could not be cured in execution. In 
his judgment lie said : — 

am of opinion that the prayers of the applicant cannot 
be allowed in execution of the decree -which contains nothing to 
that effect. It is a patent rule of la\v that a decree can only 
be executed according to its terms, and that no direction which 
it does not contain can be enforced. Sections 92 and 93 (of the 
Transfer of Property Act) must be read together. The former 
laj^’s do-^vn the form of the decree and is the principal of the two, 
the latter being only explanatory. Where, therefore, the decree is 
not drawn up strictly under section 92, section 93 cannot help or 
come in to supplement it. When judgment was pronounced, it 
was the duty of the mortgagee or his pleader to have asked tbe 
Court to draw* up the decree in the language of section 92, in 
which case section 93 would have applied. But as this was not 
clone, the decree remained defective, which defect cannot be 
cured by section 93 in execution/^ 
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This decision was upheld in appeal. 

The defendant preferred a second appeal to the High Court. 

li. 7^. for appellant. 

for respondent. 

Fultoit^ J. r—We think the provisions of section 93 of the 
► ^ Transfer of Property Act are applicable to this suit notwith* 

standing that the mortgage was of a date befoYe its introduction. 
Section 2 preserves the rights of the'^arties, but after the intro- 
duction of the Act the procedure for enforcing those rights is 
governed by its provisions. The case of Nandram v. 
maybe referred to as a precedent on this point. In these cir- 
cumstances we think that the defendant can claim to enforce 
the provisions of section 93 although the first decree was not 
drawn up in the terms of section 92. It was a suit for redemption 
in which the plaintiff was allowed to redeem within a certain 
time, but nothing was said as to what was to happen if he did 
not pay the money within the time prescribed. Had he been out 
of possession^ he would doubtless • have lost his right to recover 
possession when the time expired. But as he was in possession, 
there was nothing in the wording of the decree to disturb him 
even though he failed to pay the redemption money. 

The question then arises whether the mortgagee has no remedy 
in this suit. We think^t is provided by section 93 and cannot 
agree with the lower Courts in holding that the omission of the 
Court to draw up a proper decree under section 92 deprives the 
mortgagee of the relief provided by section 93. What that relief 
may be — whether foreclosure or sale— depends on the nature of 
the mortgage. 

We now reverse the orders of the Courts below and remand the 
application to the Court of first instance for disposal according to 
law. Costs throughout to be costs in the application. 


Order reversed^ 
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Before Mr* Jmike Itanade md M}\ Justice Crowe* 

' KllSHXiJI (AuCTIOiy-PtJBCHASER), A?PLICAKf,. t7. MAHABIY 
' ?II;TAYAK (JUBaMEJfT-BEBTOR), Oppoxekt,*' 

Cimi Broceditre Code (Act XIV of 1882), Sec* 310J., as amended Act V nf 
181^4 — In exemtmi of mortgage decree — Transfer of Fropertg J.et 
(IVof 1882), Sec. b9. * ‘ ■ 

The provisions o! section 3iOJf of the Oivil Procedure Code (Act XIV of 
1882) as amended bj Aeb V of 1894 are applicable to sales held in execution of 
mortgage decrees passed imder the Transfer of Property Act (IV of 1882). 

Sections 304 to B 19 of the Code of Oini Procedure apply to ail sales of 
immoveable property. , , 

Application under section 622 of the Civil Procedure Code 
(Act XIV of 1882). ; ■ 

On the 2nd of Xovember, 1897, a mortgagee obtain'iSl a decree 
for sale of certain mortgaged lands. 

In execution of the decree the mortgaged property was put up 
for sale and was purchased by'the applicant Krishnaji. ^ 

Thereupon the mortgagor applied to the Court to set aside the 
sale under section 310 A of the Civil Procedure Code. 

This application was opposed by the auction-purchaser on the 
ground that section 310A of the Code was not applicable to sales 
in execution of mortgage decrees passed under section 8S of the 
Transfer of Property Act (lY of 1882)* 

The Subordinate Judge of Panvel overruled this objection and 
set aside the sale. 

Against this decision the auction-purchaser applied to the 
High Court under its Revisional Jurisdiction. 

B, iV. Bajekar for applicant. 

P. P. Khare for opponent. 

Rakade, J.:— There has been no decision of this Court on the 
point of law raised in this application, namely, whether section 
310A applied to a sale in execution of a decree on a mortgage- 
bond, and which was governed by the Transfer of Property Act. 

^ ApplicatioBj Xo. 194 of 1899, under extraordinary jurisdiction 
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This pointy however, has been considered by the High Courts of 
Allahabadj Madras and BengaL 

The Allahabad High Court in Ea]a Bam Singhji v. Chumii 
LaW remarked that^ though, in the particular case before them, 
they had no occasion to discuss the question of the applicability 
of section 810A to sales in execution of mortgage decrees, yet the 
matter was of sufficient importance to justify them in expressing 
an opinion for the guidance of the Subordinate Judges. Tlie 
opinion thus expressed was to the effect that section 810 A will 
apply to a sale hold in virtue of an order absolute for sale passed 
under section 89 of the Transfer of Property Act, although no 
power is given under that Act to postpone the operation of an 
order under section 89. The provisions of the Civil Procedure 
Code, section 291 of the old Act X of 1877, as also section 810A, 
were held to modify the concluding provisions of section 89 of 
the Transfer of Property Act. 

The Madras High Court took the same view first in Brink am 
Aygangar Y»Aygathorai and more expressly inTinmal 

Mao V, Byecl Bastaghiri MigaM^\ in which last case it was ob- 
served that this application of section 310A was in accordance 
with the policy which suggested the amendment of the Code. 

A Division Bench of the Calcutta High Court also in Asliruf 
Ali ChowdJiry y. Net Lai effect to the same view, 

but this decision was dissented from by a Full Bench of that 
Court in Kedar Nath Bant v. Kali Chtmi Ram^^K The chief 
ground on which the Full Bench decision was made to rest, ap- 
pears to have been that the Calcutta High Court had made rules 
under section 104 of the Transfer of Property Act, subject to 
which rules alone could the provisions of the Code of Civil Proce- 
dure be made to apply to sales under mortgage decrees. These 
rules have expressly made sections 304 to 319, Civil Procedure 
Code, to apply to sales of immoveable property. The rules were 
made in 1892, while section 310A was incorporated in the Code 
by Act V of 1894. The High Court held that as section 310 A 
was not included in the rules as they stand, that section could 

(1) (1897) 19 mMU 205, (3) (1898) 22 Mad., 2S6« 
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not apply to sales under mortgage decrees governed by the 
Transfer of Property Act. It is clear that this reasoning does 
not apply to the other provinces the High Courts of which have 
made no rules under section 104. This is the case in the Bom- 
bay Presidency, and as the Calcutta rulmg has, therefore, no 
application outside the jurisdiction of the Bengal High Court, 
the Madras and Allahabad rulings seem to be more appropriate. 
It is true that Maclean, Chief Justice, also referred to more gen- 
eral considerations, sueh^s that section 310A would, if incor- 
porated in the rules made under section 104, be inconsistent 
with the provisions of the Transfer of Property Act, and that it 
would lead to mischievous results. There can be no room for 
doubt, however, that if section 8I0A had been in existence 
before the Calcutta Eules were made in 1892, this section would 
have been included with the other sections 304 to 319 and sec- 
tions 284 to 294. There is no more inconsistency of section 310A 
with the provisions of section 89 than thei-e is of section 310 or 
311, or better still section 291, which last gives great discretion- 
ary powers to the Courts to stop or adjourn sales. As regards 
the alleged mischief, it is to be noted that the Madras and Allaha- 
bad High Courts appear satisfied that section 310A is in keep- 
ing with the general policy which has suggested this and other 
methods of relief modifying the rigidity of execution sales. The 
evil sought to he remedied was, (in the words of Dr. Hash Behari 
Ghose, who introduced the Bill in the Supreme Council, which 
became law as Act V of 1894), that lands sold in execution sel- 
dom realized a fair price, and the sales were hurtful both to 
honest creditors and debtors, and benefited nobody but the specu- 
lative purchasers. The power of redeeming the land even after its 
formal sale, but before confirmation, was, therefore, conferred 
on the judgment-debtor. The section was drafted on the lines of 
section 174 of Bengal Act VIII of 1885 which was passed in the 
interests of another unfortunate class, the poor tenure holders 
whose lands were liable to be sold for arrears of rent. There is 
therefore, nothing inconsistent or mischievous in the application 
of section 310A with a view to modify the rigours of the law of 
land sales in execution of mortgage decrees, any more than there 
is in the case of ordinary money decrees. In the absence of anv 
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rnles^ the provisioBs of sections 804 to 319 of the Code of Civil 
Procedure expressly apply to all sales of immoveable property. 
The mortgagors and persons claiming under them are the very 
persons who need most the relief intended to be conferred on 
judgment-debtors^ and any other construction will defeat the 
main object of the legislation^ which permits redemption even 
after sale in the case of those who are prepared to make full com- 
pensation to the creditor. 

Agreeing, therefore, with the rulings of the Madras and Allaha- 
bad High Courts, we are of opinion that the Court of first in- 
stance was right in the view it took of the applicability of section 
310A to sales in execution of mortgage decrees. We, therefore, 
discharge the rule with costs. 


OEIGINAL CIVIL. 

Before Sir iJ. Jenhins^ Chief Justice^ and Mr* Justice BusselL 

ESSA JACOB HAJI JAMAL (oeigixal PtAiNTirr), Appellant, u* The 
MUNICIPAL COMMISSIONER or BOMBAY and others (original 
Defendants), Eespondents."* 

M\iniel])ality'--‘City of Bombay Municipal Aet {Bom* Aci{ IJJof 1888), 
Sec. 297 — Brovision to mahe puhlic sireet-^’Megiilar line of street. 

In 1888 the Municipal Commissioner of Bombay prescribed the regular line 
of a certain public street in Bombay, in accordance with the provisions of 
section 297 of the Municipal Act (Bom. Act III of 1888). 

Held, that it was not open to the Municipal Commissioner in 1893 to pre- 
scribe a different line setting back the line prescribed by his predecessor. 

The plaintiff was the owner of a house in Chunam Kiln road 
near the Bhendy Baz4r outside the Fort of Bombay. He sued 
for a declaration that the regular line of the said street was the 
line prescribed in 1888 by the then Municipal Commissioner, and 
that the present Municipal Commissioner had no power to alter 
this line, and he prayed for an injunction restraining the de- 
fendants from compelling him to set back his house beyond the 
said line. 

The plaintiff complained that, in obedience to notices served 
on him on various occasions in 1899, he had been obliged to pull 
Suife No. 691 of 1899 ; Appeal No. 1100. 
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down parts of Lis lionso. By a furtlier notice, dated the 8th J line, 
1899, the Municipal Commissioner required the plaintiff to set 
back his house to the regular line of the street ” as marked 
upon a certain plan. 

The following paragraphs of the plaint set forth the plaintiffs 
case':-— ■ ■■ ■■ ■ 

4 Tlio x)la-iutiff says that the lino referred to by tlie said Municipal Coni- 
inii^sioner is not the regular lii^J of the street, but that the regular lino of tbo 
Street is shown by the red lino upon the said plan, and that the same -was 
prescribed l:>j the Municipal Commissioner, Mr, Ollivant, shortly after the 
passing of the Bombay Act III of 1888. The said line, shown in blue upon tlm 
said plan, was purported to bo prescribed by the subsequent Municipal Comm Is- 
.sioiier on or about the IStli of December, 1808, and the plaintiff submits that, 
under the provisions of section 297 of the City of Bombay Municipal Act, a 
line can only once be prescribed as the regular lino of the street, and that it is 
not competent for the Municipal Commissioner from time to time to alter the 
Hue once prescribed. 

5. The plaintiff sajB that if he is obliged to set back his building to the 
line prescribed in December, 1893, and indicated by the said blue line, a large 
})ortion of his property will be lost to him, and his house will be far less valu- 
able than formerly,’’ 

The defendants’ written statement was as follows : — 

1. The defendants say that the line shown in blue upon the plan annexed to 
the plaint if it corresponds with the line prescribed hy the Municipal Commis- 
sioner in 1893 is the regular line of the street. The line shown in red on the 
said plan was a line prescribed previously by the Municipal Commissioner, but 
the Municipal Commissioner having determined that it would bo for the public 
interest to have the said street widened to a width greater than at one time 
intended, prescribed and laid down the line shown in blue as the regular line 
of the street. The defendants say that such action was intra vires of the 
Municipal Commissioner, and that the allegations to the contrary made in the 
plaint are incorrect.” 

Ihe lowGr Court held that the Coinmissiouer Lad acted within 
Lis powers, and rejected ihe plaintiff’s claim. The following 
judgment v/as given ^ 

CiiowB, J. :~The question in this case is whether it is compe- 
tent to the Municipal Commissioner to alter what is termed the 
regulai- line of the street after it has been oneo fixed. There is 
no dispute that in the street in question the liue was prescribed 
after the passing of the Act in 1888, and that a new line for the 
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purposes of widening tlie street has been prescribed in 1§93. 
The plaintiff counsel relies on the wording of section 297 of the 
Act, which does not specify that the Commissioner may prescribe 
such line from time to time. But no power to widen a street is 
conferred by section 297. That power is given by section 289 
of the Act, which vests the public streets in the Corporation, and 
provides tb.at the Commissioner may from time to time widen, 
extend, or otherwise improve any such street. The putting back 
of the regular line of a street is obviously one method of widen- 
ing the street, and it is apparently open to ilie Commissioner to 
take up the land required either under the provisions of sec- 
tion 296 or proceed under section 299. It seems clear that, in the 
absence of any restriction of his powers under section 297, he 
must be guided by the exigencies of traffic. As Mr. Inverarity 
put it in the case of transfer of the Cotton Green or any other 
crowded mart from one part of the city to another, it is obvious 
that certain streets might require widening, and to effect that, the 
regular line would require alteration. The object of that section, 
moreover, is not for the purpose of enabling the Commissioner to 
widen the street, but to ensure that the buildings shall be con- 
structed in a regular line. I hold that it was competent to the 
Commissioner to lay down the new line and direct that the claim 
of the plaintiff be rejected with costs. 

The plaintiff appealed. 

(Advocate General) and Raiheslov the appellant (plaintiff). 

Starling and J arcline for the respondents (defendants). 

Jenkins, C. J, : — There is no dispute as to the facts in this 
case ; for it is conceded that shortly after the passing of the City 
of Bombay Municipal Act (Bombay Act III of 1888) a line on 
each side of this public st3?eet was prescribed by the Commis- 
sioner in accordance witli the provisions of section 297 of the 
Act. The only question is, wliether it was open to the Commis- 
sioner to prescribe a different line in 1893, setting back the 
regular line of his predecessor. Mr. Justice Crowe has deter- 
mined this in the affirmative, and from this decree the present, 
appeal is preferred. 
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Tho 207tli section is part of Chapter XI of the Act, which 
Kjsi Jacob is concerned with the “regulation of streets ” and the several 
aspects of this topic are dealt with by separate and successive 
groups of sections. Thus sections 289 to 296 treat of the “ con- 
struction, maintenance and improvement of public streets"; 
sections 297 to 301 w'ith the "preservation of regular line in 
public streets and so on throughout the chapter. 

Now ill the first group we find the following powers vested in 
the Commissioner (His Lordkip read section 289, clause (2), and 
continued : ) So that we find a check placed upon the exercise 
by the Coimnissionor of his powers of widening where the aggre- 
gate cost will exceed Es. 5,000. We have no materials befote us 
on which we can form an opinion as to what the adequate cost 
of the contemplated widening will be. Nor is this the only 
eheek^which the section prescribes; for the joint effect of sec- 
tions 296, 297 IS that the Commissioner cannot acquire the land 
needed for the proposed widening except through Government, 
who have an absolute discretion in the matter. 

It is not concealed in this case that the purpose of setting 
back the regular line of the street is to widen it : it is not for 
the purpose of preserving the "regular line of that street" for 
that was already ensured by the line which in 'l888 

v/as prescribed by the Commissioner under section 297. More- 
over, this evidently was the view presented to the first Court for 
m Lis judgment Mr. Justice Crowe says : "There is no dispute 
that ni the street in question the line was prescribed after the 
passing of the Act in 1888 and that a new line/ur fke purpose of 
-mdeinnff the slreei has been prescribed in 1893." But clearlv tbo 
pnrpose of section 297 is not to enable the Commissioner to 

shown, in the Commissioner by the earlier group of section, 
subject to the chocks I have mentioned-it is to empower him to 

“iteSas'r n ft’ “ 

section £97 it Commissioner nnaer 

sect on ^9 /, merely because it may indirectly have a result for th^ 

.Itmmnent of wlieh other pre™i„n is made ; bnt 

.ppears to me to ovei-Iook the admissimm; . 
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logically follows that the conditions requiring and justifying the 
exercise of the power contained in section 297 have no existence 
and that the power is simply exercised in order to attain the 
indirect result. 

It appears to rne^ therefore^ that, on the true construction of 
the Act, the Commissioner's action in the light of the admitted 
facts is unauthorised. I come to this conclusion without having 
recourse to the suggested canon of construction, under which a 
power once exercised is exhausted, ^nd the application of which 
in this country has been supported by reference to the terms of 
the Greneral Clauses Act. 

For these reasons I am of opinion tjiat the decree of Mr. 
Justice Crowe must be reversed, and the injunction sought must 
be awarded. The Corporation must pay the plaintiff's costs 
throughout, 

Eussell, J. : — The plaintiS^ it appears, has a house in Chunam 
Kiln Road, near Bhendy Bazar, which hears the municipal street 
Nos. 15 to 19« During the year 1899 the plaintiff in consequence 
of various notices served on him by the defendants was obliged 
to pull down a part of his house adjoining Chunam Kiln Road 
and will be obliged to pull down more in order to rebuild his 
house. By a notice, dated 8th June^ 3899, the first defendant 
(the Municipal Commissioner) required the plaintiff to set back 
the building to the regular line of the street, meaning thereby a 
line shown in blue upon the plan A to the plaint. The plaintiff, 
however, says that this blue line is not the regular line of the 
street, but the regular line of the street is the one shown in red 
on the said plan, which was prescribed by Mr. Ollivant, the then 
Municipal Cornmissionor, shortly after the passing of Bombay 
Act III of 1888. The blue line on the plan purported to be 
prescribed by the then Municipal Commissioner on or about the 
13th of December, 1893, The effect of the alteration from the 
red to the blue line will be that the plaintiff will be compelled to 
set back his house to a considerably greater extent. 

The plaintiff contends, and this is the only question before us, 
that under the provisions of section 297 of the City of Bombay 
Municipal Act (Bombay Act III of 1888) a line can only once be 
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prescribed as the regular line of the street, and that it is not 
competent to the Municipal Commissioner from time to time to 
alter the line once prescribed. 

Section £97 of the City of Bombay Municipal Act, 1888, pro- 
vides as follows : — (1) The Commissioner shall prescribe a line 
on each side of any public street within which, except under the 
provisioais of section 310, no portion of any building abutting 
on the said street shall, after such line has been prescribed, be 
constructed, * 

(2) A line so prescribed sliall be called the regular line of 
the street/^ 

Beading paragraphs (I) and (2) of the, section together, it 
would run as follows The Commissioner shall prescribe the 
regular line of the street on each side of any public street within 
which no portion of any ■ building abutting on the said street 
shall, after such regular line of the street has been prescribed, 
be constructed.^^ No option is left to the Commissioner to pre- 
scribe the line such as you find in section 296 as to his acquiring 
premises. The word prescribe implies, as it seems to me, a* 
certain immutability. The word regular^’ carries the same 
implication. In Johnson^s dictionary to prescribe is to set 
down authoritatively/^ Regular is agreeable to rule ; con- 
sistent with the mode prescribed/* If the framer of this sec- 
tion really intended to empower the Commissioner from time 
to time to draw the regular line of a street, I cannot think that 
he would have framed it in such terms. 

In the former Act (Bombay Act III of 1872, section 163) the 
words used are : the line of the street or the line of the 
adjoining houses or buildings/" This was evidently taken from 
section 6S of 10 and 11 Viet., cap. 34<, Towns Improvement 
Clauses Act, 1847 where the words are ; the line of the 
street or the line of the adjoining houses or buildings/" In 
the Metropolis Management Amendment Act, 25 and 26 Viet., 
cap. 102, sec. 64, the w^ords are ; It shall be lawful for the 
Metropolitan Board of Works to require the same (building) 
to be set back to such a line or in such a manner for the im- 
provement of any street as the said Board shall direct/" Sec- 
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tion 75 of that Act provides that no building, &c., shall, without 
the consent in writing of the Metropolitan Board of Works, 
be erected beyond the general line of buildings in any street, 
&c. Section 155 of the Public Health Acfc> 1875 (38 and 39 
Vici, cap. 55), provides {mter alia) that when any house, &c*, 
has been taken clown in order to be rebuilt or altered, the urban 
authority may prescribe the line in which any house or building 
or front thereof is to be built or rebuilt. In section 162 of the 
Police and Improvement Act (Scotland), 1862 (24 and 25 Viet., 
cap. 101), it is provided : ^^The Commissioner may reciuiro the 
house or building to be set backwards on or towards the line of 
the street or the line of the adjoining houses or buildings/*^ The 
words in the present section are stronger (and I must presume 
were intended to be so) than those in the sections I have above 
referred to. 

The next question to consider is whether section 297 and the 
following sections down to section 301 inclusive should be con- 
strued as coming within the powers given to the Commissioner 
by section 289, clause 2, under the words He may also from 
time to time widen, extend, or otherwise improve any such street, 
I do not think they do. The scheme of the section 289 
and the following would seem to be this : the Commissioner 
may from time to time widen or otherwise improve streets, &c. 
From time to time he may acquire lands having regard to 
sections 90, 91 and 92. For this purpose he shall have what an 
engineer would call a working line to go by : section 297 et seq. 
provide for it. The heading ^^preservation of regular line in 
public streets of that section may be looked at in case of a 
difficulty of construction : see Ea'mnersymtii, Ruilmay Com* 
fiimj v. ; Tjcin^ v. Kerr Anderson ^ Go, ; and Qneen v. 

Local Government BoarePK I cannot think that the framer of 
these sections (297, &e.) iatendei that the line of streets in 
Bombay should depend on the idiosyncracies of the indivi* 
dual Commissioner. 

It is obvious that it was intended that the powers to acquire 
land under section 296 are very different to the powers to set 

(1) (1863-09) L. R., 4 H. L., 171 at p. 303. (2) (1878) 3 Ap. Ca,, 529, at p. 5361, 

(3) (1,883) 10 Q. B, D., 309 at p. 32X. 
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back under section 297 and the following sections ; and it appears 
to me that the draughtsman intended to use apt words to bring 
out that difference. I have been unable to find any case which 
directly bears upon this pointy but I would mention that in 
fern* V. Freelody^'^'^ the regular line of hiiildings in the street in 
section 143 of 18 and 19 Viet.; cap. 120; was held not to mean a 
strict mathematical line, but a substantially regular line ; and in 
Scliuhe V. Corporation of Gj:dlashieMs^-^ the expression regular 
line of the street in section 162 of the Police and Improvement 
Scotland Act, 1862, above referred to was held to mean the lino 
of the buildings forming the street; and not a line 'indicating that 
part of the street which is dedicated to the public as a highway. 
If the Commissioner has power from time to time to alter the 
regular line of the street, it appears to me that grave case.s 
of hardship might arise* ¥or instance; suppose a man buys a 
building abutting on a public stx’eet; which is within the regular 
line thereof and ho buys it on the supposition that one regular 
line of the street has already been fixed ; after the purchase 
circumstances may arise under section 298 which empowers the 
Commissioner to set back the building. If the defendant’s argu- 
.meiit is correct, the Commissioner might, by a stroke of the pen 
on the map; deprive the purchaser of part or even the whole of 
the building he bought. Again, a man might purchase a buileb 
ing ill rear of the regular line of the street intending to rebuild 
it on the supposition that that regular line was fixed. Could the 
Commissioner alter that regular line so as to compel the purchaser 
to set forward his building as far as the Commissioner, by bis 
new line, might determine ? Other practical objections to tlm 
construction sought to be placed on section 297 by the defendants 
maj; no doubt; suggest themselves, 

I am of opinion this appeal must be allowed wdth costs. 

Appeal allowed. 

Attorneys for plaintiff :--Messrs. Little d; Co, 

Attorneys for defendants Messrs* Crawford, Brown of Go, 

(i) (1858) 4 G. B, IK SJ, 228. ( ) (1895) Ap, Ca., 666. 
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Before Sir X-. H, Jenhins, Chief Justice^ and Mr» Justice Banade, 

KAOHU (oEiGiNAL Plaintiee), Appellaot, V . LAKSHMANSI!N'G 
G-U LAPSING PAEDESHI (original Defendant), Eespondsnt.^ 

Mcs judicata — Civil Froeedure Code {Act XIV o/18S2), Sec. 13, Ex'^lmia- 
tions II and III — Bedemjjtion suit — Decree in suck suit rnahmg no order 
as to mesne 2yTojits~--Sidjsequent suit hy ■plaintiff for surplus mesne profits 
accrued due prior to former suit ^ 

In a redemption suit bronglit in 1894 the pkiutiH prayed for possession of 
tlie mortgaged property and for payment of siicli sum as sboiild be found due to 
bim on account of sniplns profits received by tlie defendant. The Court field 
tfiat tlic whole mortgage*defit fiad been paid off in 1883, and awarded possession 
to tfie plaintiff, but made no order as to surplus profits. The defendant appeal- 
ed, The plaintiff did not appeal, nor did fie file objections to tfie decree, which 
was confirmed by tfie Appellate Court. In ISO? the plaintiff having obtained 
possession of tfie land filed this suit in which {inter alia) fie claimed to recover 
mesne profits which fiad accrued due prior to tfie former suit. 

Held^ tfiat tfie claim was res judicata and was barred. 

Second appeal from the decision of J, J* Heaton, District Judge 
of Nasik, amending the decree of Rdo Saheb G. R. Gokhale, 
Subordinate Judge of Pimpalgaon. 

Suit for mesne profits. 

The land in question had been mortgaged with possession to 
the defendant in 1870. Under the mortgage-deed he was to 
hold it for eight years and then return it to the mortgagor, pro* 
vided he had received profits at the rate of Rs. 60 a year. Any 
sum by which the annual profits should fall short of Es. 50 was 
to bear interest at the rate of 24 per cent. 

On the 16th April, 1894, the plaintiff bought the equity of 
redemption from the heir of the mortgagoi*, and on the 8fch June, 
1894, he sued the defendant (Suit No. 48l of 1894) for possession 
of the land, for an account, and for payment of such sum as 
should be found due to him as excess profits received by the de- 
fendant. 

The defendant alleged that, on accounts being taken, Rs. 825 
would be found due to him. 

^ Second Appeal, No* 223 of 1900- 
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The first Court found that the whole mortgage-debt had been 
paid off by the end of 1888 and that the defendant had been 
overpaid. It decreed posse*ssion, but passed no order as to the 
excess profits received by the defendant. 

The defendant appealed^ and the decree was confirmed. 

In execution the plaintiff was pnt into possession on I7th 
Maich, 1897. 

He then filed this suit claiming the excess profits received by 
the defendant for sixteen years prior to the date of the former 
suit and for two years subsequent to it. 

The defendant pleaded that as the plaintiff had claimed mesne 
profits in the former suit, and they had net been awarded by the 
decree; the matter was 

The Subordinate Judge allowed the plalntifi^s claim, holding 
that it was not barred by sections 13 and 43 of the Civil Pro- 
cedure Code (Act XIV of 1882). 

On appeal the Judge held that as to the plaintiff'^s claim for 
the years prior to the institution of the former suit (8th June, 
1894) the matter was but he allowed the claim for 

the subsequent years and up to March, 1897, and varied the decree 
accordingly. 

The plaintiff appealed to the High Court. 

Satcmji iJ. Desiii^ for the appellant (plaintiff) The main relief 
which we sought in the former suit was redemption. There was 
no doubt a prayer in the plaint in that suit that surplus profits, 
if any, received by the defendant should be awarded to us, but 
no issue was framed on that point and there %vas no inquiry into 
it. The bar of res judicata^ therefore, cannot arise with respect 
to our claim for mesne profits ‘which accrued prior to that suit. 
We may claim them now in a suit specially brought for that 
relief. In the former suit the amount of mesne profits was not 
definitely ascertained, and the decree merely contained a declara- 
tion in our favour that the defendant had received mesne profits 
in excess of the debt due to him. We are, therefore, entitled to 
bring the present %uit*^BechaTji v, I Smixatscing v. 

(i) (1689)14 Bom*, 81. 
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BawajWK Article 105^ Schednle II of the Limitation Act^ 1877^ 
contemplat€^s a suit like the present. As we were not then in pos- 
session^ we were not in a position^ when we filed the former suit^ 
to know whether anything was due. It was when the Court made 
a declaration that the mortgage-debt had been paid off long be- 
fore we filed that suit^ that W' e ascertained that a large sum w^as 
due to us. There was no issue with respect to mesne profits in 
that suit. We claim -a clifierent relief now ; therefore^ section 13^ 
Explanation III, of the Civil Procedure Code does not apply — 
BalcsMramY.Darku^'^. Our cause of action arose after we got 
possession in 1897. 

Daji A. KJmrej for the respondent (defendant) ; — The plaint in 
the former suit contained a prayer for mesne profits, but the decree 
made no order with respect to them. Therefore, the prayer in 
the plaint must be deemed to have been refused. Explanation 
II of section 13 of the Civil Procedure Code bars the present 
v. ; MahaUr Pershad v. MaemgMen^^\ 

The relief which is sought in the present suit was part of the 
cause of action in the previous suit. It cannot be said that the 
plaintiff^s cause of action for the present suit arose after he got 
possession in execution of the former decree-— Taman- 
gouda^'^* The ruling in Bah^Uf am y. Pafhd^'^ h 
because that decision was passed before Explanation III, section 
13, of the Civil Procedure Code, 1882, was enaeted. The mesne 
profits which accrued after the passing of the decree in the former 
suit can be awarded, but the claim for those that accrued before 
that decree is barred. 

Jenkins, 0. J. : — ^This suit is brought to recover Rs. 1,100 
on account of eighteen years^ mesne profits of a parcel of land 
alleged to have been received by the defendant. 

On the 11th of November, 1S70, the land was mortgaged with 
possession to the defendant by a predecessor-in-title of the plaint- 
iff I and in 1894 the plaintifi* instituted a suit, No. 431 of that year, 
for redemption and recovery of the land. In that suit the plaint- 
(1) P. J. fo? 1882, p, 404. ( 4 ) (1889) L. E., 16 I. A,, 107 5 16 CaL, 
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iff alleged that the mortgage-debt had been fully satisfied and 
prayed^ not only for possession of the land^ bnt also for payment 
of such sum as should be found due from the defendant on 
account of excess profits received by him. The Subordinate 
JiidgCj, by whom Suit No. 481 was heard, held that the whole 
mortgage<lebt was paid off in 1883, and awarded possession : ho, 
howe%’er, passed no decree as to surplus profits, though obviously 
on his finding there must have been such. 

The defendant appealetl to the District Judge, but the piaint« 
iff did not by cross appeal or otherwise seek to have the omission 
us to excess profits rectified. The decree was on appeal afSrmeci 

These excess profits form part of the sum the plaintiff seeks 
to recover in this suit. In the first Court they vrere awarded 
to him, but this part of the decree was reversed on appeal by 
the District Judge of Nasik, who has fully discussed the whole 
question in the course of his very careful judgment. From his 
decision the present appeal is preferred. 

Now it is perfectly clear, not only that the plaintiff expressly 
prayed for payment of the excess profits, but also that he could 
have obtained that relief in Suit No. 431 of 189 0. It was a relief 
that naturally flowed from the taking of the accounts, and the 
state of those accounts was a matter directly and substantially 
in issue in that suit. Section 13 of the Civil Procedure Code 
provides 

*‘No Court shall try any suit or issue iii'whieli the matter directly and .sub- 
stantially in issue has been directly and substantially in issue in a former suit 
between the same parties, or between parties under ■whom they or any o£ them 
claim, litigating under the same title, in a Court of jurisdiction competent to 
try such subsequent suit or the suit in which such issue has been subsequently 
raised, and has been heal’d and finally decided by such Court. 

Explanation III.'— Any relief claimed in the plaint, which is not expressly 
granted by the decree, shall, for the purpose of this section, be deemed to have 
been refused/* 

Explanation III must be read together -with the rest of the 
section, and when so treated it no doubt calls for the qualification 
that the relief to which it relates is one that could he granted in 
the suit. That condition, however, I have shown is satisfied in 
the present case 3 for the surplus profits could have been recov- 
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erecl in Suit Xo. 431 of 189 0. This being so, it appears to me that 
the facts, with which have to deal, fall precisely within the 
exact words of the section ; so that the relief must be taken 
to have been refused and the question to have been heard and 
finally decided, As the case, in my opinion, falls within the 
terms of Explanation III, it is unnecessary to consider whether 
Explanation II is not also applicable. 

Having, then, come to the conclusion that, apart from the cases, 
the words of section 13 are sufficiently comprehensive to embrace 
the facts of this case, it only remains to be seen whether there 
is any decision which calls on us to withhold the application of 
the section. It has, no doubt, been laid down that the plea of 
res judicata has no place where the omissions of the earlier suit 
are directly attributable to the intentional intervention of the 
Court. That doctrine, however, whatever its merit, is beside the 
question here, as there is no assertion of any such conduct on the 
part of the Court in Suit No. 481. Apart from this I can find 
nothing in the cited authorities to aid the present appellant, 
unless it be the case of BaksUram v. JDarkcu Now as to this 
decision it has, in the first place, to be noticed, that the distinction 
between it and that pronounced in the earlier ease of Baloji v. 
Taraangotida^^^ is not strikingly apparent. Still it must have 
appeared to the learned J udges to be distinguishable ; for Baloji^ s 
case was pointedly brought to their notice in the course of the 
argument, and I cannot suppose they intended to overrule, with*- 
oiit comment, the earlier decision of Sir Richard Couch and 
Newton, J, But, apart altogether from this, Bahhiram^s case 
in no wmy assists us ; for when it was decided, the provision of 
Explanation III had not been enacted. Baloji' s case, however, is 
practically uiidistinguishable from the present ; certainly it pre- 
sents no distinction favourable to the appellant. It is identical 
in its circumstances wdth the present case save that the plaint 
there did not seek to recover the overpayments ; that is to say, 
that case would not have fallen, as this does, within the precise 
terms of Explanation III. Yet it was held that the second suit 
would not lie* 

(1) (1873) 10 Bom. H* C. B. (A. 0. J.), 369. 
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Eefereiiee was made to tlie recent clecisioii of the Allahabad 
High Court in Mam Vufal y. Mackm Molian Zal but that is 
clearly irrelevant to the point, as it simply dealt with a suit 
for profits that had accrued since the decree in the first suit* 

The appeliant'^s pleader relied on no other case before us, while 
tlie cases of llamahkttdra v, Jagannatha and AlaliaMf Pcrsliail 
Siugli V. MaeMglifepP-^\ to wliicli attention was drawn in the 
course of the argument, (Certainly support the view tlnat the 
plea of resjuMeaia aiibrds an answer in this case* 

In my opinion, therefore, there is nothing in the decided cases 
to interfere with the plain words of section 13 of the Civil Pro- 
cedure Code, so far as it is applicable to this case, so that, for the 
reasons I have already stated, I think the plea is a good answer 
to the suit* The appeal, therefore, must be dismissed, and the 
decree of the District Judge affirmed with costs. 

itAis'A33E, J. : — In this case the appellant-plaintiff, as purchaser 
from the mortgagor's son, sued the responclent-mortg'agee for 
redemption in 1891. The mortgage was effected in 1870, and the 
bond provided that the debt should be liquidated in eight years 
by annual payments of Rs. 60 out of the profits of the land. 
The plaintiff in that suit claimed for an account and for possession 
of the land together with such excess profits as defendant might 
be shown to have received. Accounts were accordingly taken^ 
and it was found that the debt had been paid of£ in eight years. 
No order about excess profits was made, but the mortgage-debt 
was declared to be satisfied and possession of the land was ordered 
to be restored to the plaintiff. The decree wa.s confirmed in appeal 
After plaintiff obtained possession under this decree, he secured 
an assignment of the claim for mesne profits (for sixteen years 
previous to the old suit and two subsequent years, up to the date 
of possession) from the original mortgagor’s son in 1897, and 
on the strength of his neW title he brought his present suit for 
eighteen years’ excess profits. The defence was that the suit \yas 
barred under sections 13 and 43, Civil Procedure Code. 

, (1) (1899) 2i All,, 425. (2) (1890) U Mad., 328. 

(3) (1S89) L. B., 16 r. A., 107 j 16 CaU, 6S2. 
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The Court of first instance held that the suit wag maintainable^ 
and awarded plaintifi^s claim for thirteen years, from 1883 to 1896, 
at the rate of Rs. 43-7-0 per year. In appeal the District Judge 
held that the claim for the profits prior to the old suit was not 
maintainable and that only three years’ profits subsequent to the 
date of the old suit might be allowed. He accordingly amended 
the decree of the Court below. 

In vsecond appeal the principal question argued before us 
relates to the point of laWj whether, under the circumstances of 
this case, the claim for past profits was maintainable, or whether 
it was barred under section 13 or 43 of the Civil Procedure Code. 
The Court ’of first instance in its lengthy judgment notes the 
fact that the rulings of the different High Courts in India are 
conflicting on this point. They are, however, in accord in hold- 
ing that where the Court which tried the first suit has advisedly 
refused to ‘adjudicate on a portion of the claim made, or relief 
asked, or suggested to the plaintiff that he should bring a fresh 
suit, the right to bring the subsequent suit might be considered 
as expressly reserved. Where no such reservation or suggestion 
is made, the High Oourts are not in agreement, and the only rule 
which can be drawn, espeeialiy from the Bombay authorities— 
TJiahore Becliarji Yi Thahore y Kahaji Bmoji v. JBapuji 

according to the Subordinate Judge, that a 
second suit will not be barred where the inquiry and the judgment 
in the former suit impliedly suggest the remedy of a fresh suit. 
He holds that this implied suggestion was made in the present 
case, because while both the Courts decided in the former suit 
that the defendant was accountable, they did not determine the 
actual surplus due by him and, therefore, the present suit was 
maintainable. The District Court iu appeal was of opinion that 
there was no such implied suggestion. The question of excess 
profits was inquired into and the whole of ths evidence was given 
in respect of them, so much so that no further evidence was found 
necessary in the present case. It came to the conclusion that if 
the first Court did not determine the profits in the former suit, 
plaintiffi^s remedy was by way of appeal, and that the words of 
section 13, Explanation III, were quite clear, and justified the 
rejection of plaintiff^s claim for past profits. 

(1) (1889) u Boig„ 31. (3) (1871) 8 Bom. H. C. E., 20o. 


This summary of the reasons given by the Courts below will 
serve to bring out the real point in issue, I agree with the 
District Judge in thinking that^, under the terms of section 13^, 
the claim for past profits now made by plaintiff must be held to 
be barred. The section states that no Court shall try any suitor 
issue in which the matter directly and substantially in issue has 
been directly and substantially in issue between the same parties, 
litigating in the same rights^ and has been heard and finally 
decided by such Court/ The first explanation shows what is 
meant by the words directly and substantially in issue. Thej^ 
mean that the matter must be alleged by one party and either 
denied or admitted expressly or impliedly by the other. The ques- 
tion of excess profits was such a matter in the former suit. It 
was directly alleged in the plaint itself, where an express claim 
was made for surplus profit. It was denied by the other side. 
The general issue, *what amount is due to the defendant on 
the mortgage, did not expressly raise the contention, but. it 
impliedly raised that question. The matter was heard and 
decided by both the Courts^ when they held that the mortgage 
debt had been paid off either in 1878 or 1883, The Appellate 
Court held that the defendant had received surplus profits for 
seventeen ^^^ears after the expiry of the stipulated eight years, 
and that a large balance was due to the plaintiff. Under these 
circumstances, if the plaintiff had in the first Court or in appeal 
claimed the surplus, it -would have been awarded to him. This 
matter of surplus was a relief claimed in the plaint, which was 
not expressly granted by the decree, and it must, for the pur- 
poses of this section, be deemed to have been refused, and if once 
refused, it is plain that it cannot be the subject of a separate suit. 
This view of the matter is confirmed by the fact that plaintiff 
deemed it necessary to go through the process of taking a fresh 
deed of assignment in 1897 for a consideration which was held to 
be nugatory by the Court of first instance for the reason that the 
assignor had no interest left in the surplus profits which was 
included in the previous deeds of sale passed in 1894. Quito 
independently of the authorities, therefore, it is clear that the 
appellant had no right to bring his present suit. His remedy 
was by way of review or appeal in the previous proceedings. 
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As regards tlie authorities^ it may be useful to take the Bom- 
^ bay eases first. In the case of Baloji r, Tamangotidd'^'^ a mort- 
gagor fiiled a suit to redeem, and alleged that the mortgagee had 
been overpaid^ but he did not sue to recover the oYerpayments. 
These were^ therefore^ not awarded to him; and when he bi’ought 
a second suit, it was held that he could not claim such over- 
pa^nnents. This iS; therefore, a distinct authority against the 
present appellant. The case of Sitaram v. Bliagvand^^^ is not to the 
point; because it only relates to mesne profits after the date of the 
suit. If the omission to grant such profiifcs was not deliberately 
made in the old decree; they could be claimed in a separate suit. 
The third ceLSe^Bakskircvm v, no doubt not easily 

reconcileable with Baloji v. Tama%goiida^ quoted above. But 
it may be distinguished on the ground that in that case there 
was no adjudication about the improvements; while in the present 
case both Courts found that the debt had been paid off and a 
balance was due to the plaintiff. The ruling in Kaji Has am 
Ibrahim v, 2Ianehavarrd^^ directs that plaintiff must bring forward 
all the grounds for the relief he seeks. If he fails to do sO; he 
cannot bring separate suits to harass the defendants. The deci- 
sion in Shivalingaga v. JSfagalingagd^'^ was to the same effect. 
The case of Fahnabaiv. Jis/mhai^ contains a ruling on Explana- 
tion III of section 13^ and decides that where the declaration was 
not sought by way of specific relief, the omission to give it %vas 
not a refusal within the meaning of this explanation. In the case 
before us the avvard of extra profits was sought as a principal 
relief; and the silence of the decree must be regarded as a refusal® 
The decision in Tkalcore BeeJiarji v. Thalcore Piijaji^"^ on which 
the Court of first instance had chiefly relied^ was really based by 
the Judges on the fact that the refusal to grant the amendment 
asked for made the decision one in which there vvas no hearing and 
no determination which are essential to create the bar under sec- 
tion 13. In the present case there was a hearing and a deter- 
mination that defendant owed a balance to the plaintiff. This 
« ruling; therefore; is not applicable to the present case. In Bam- 

(1) (ISG9) 6 Bom. H. C. B., 97, : (h (1878) S Bom., 187. 

(2) (1S69) 6 Bom. H. 0. B,, 109, (5) (1878) 4 Bom., 247. 

m (1873) 10 Bom. IL 0, R., 369. (6) (1888) 13 Bom., 242* 

(7) (1389) 14 Bern.; 31. 
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Ijhhna V. nthm, though no actual finding on the issue of hona 
was recorded, yet as the decision was passed in plaintiff’s 
farour, it was held that the second suit questioning th^ bona fidcs 

District Judge mthe present case. The decision in GheU IMo^ 

f • .n ruled that where the issue is not neees- 

saiy, the decree m the former suit does not cover that issue, and a 
^parate suit raising the question involved in such issue is not 
kiied. In the present case the issue was not unnecesearv and 
the decree therefore, covers the finding which awarded pos^e^^sion 

but w^ silent about the profits. The general conclusion to bJ 

derived by a study of these UnTnlioTr i ^ 

j . ^ -“o^bay decisions seems thus to hml 

support to the view taken by the Disti-iVf t,-, i i , ? 
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held that the second suit would lie J ^ 
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decision thereon. If the Cor^nlr T. 

a« is clearly oE ,t 
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OH. b«.a« Looor. ofappeXlVoUr 
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was not so reserved in the present ease. Evidence was given 
about it and the Courts declared their opinions. The decision 
in Nuncio Lall v. Bidhoo MookliT/ Behee^^^ resembles the Bombay 
decision noted above—I. L. IS Bombay^ p. 597 ; Gliela y» 
SaukalohancL The ground of decision in JagaijU Singh v. Sarahj-^ 
SingN^^ was expressly stated to be that the question about wha 
land belonged to Sipah vas not in issue^ and that nothing 
regarding it was heard or decided. In such cases section 13 
has no operation. In the present ease, however, the surplus 
profits were inquired into. The ruling, therefore, does not apply. 
The decision in Nil Madlnih Scerkar v. Brojo N atJi was 

based on the fact that the first and second suits were both rent 
suits for different years, and defendant's failure to prove his 
defence in the first case did not prevent him from raising the 
same defence in the second suit which was based on a differ enij 
cause of action. The next case is otJiban Bets v. Burga Perslictd 
*«-and it resembles in all respects the facts of the present case. 
The first suit was for possession and three yeaiV profits. The 
decree gave possession, but was silent about profits. The second 
suit was brought to recover past and future profits. The claim 
for past profits was not allowed on the ground that the old 
decree operated as res jiidiccita^ wliilQ the claim for future profits 
was allowed. The judgment in this case was very properly relied 
on by the District Court. It distinguishes the claim for past 
profits from future profits. The seemingly opposed decision in 
Mon 3£ohm Sirlcar v. Tke Secretary of Slate for India hi CoujiciP^^> 
was held to relate to future profits, in respect of which the 
Courts have a discretion to grant or refuse relief under the 
Civil Procedure Code. 

The Allahabad High Court in Bmri Dayal v. lUailan Mohan 
LciV^^ took the same view as the Calcutta Judges who decided 
the last case and made a distinction between past profits and 
future profits iu respect of which last claim the Courts have dis- 
cretion in allowing or refusing them, and, therefore, where the first 
decree was silent, a second suit was maintainable. There was 
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a) (1SS6) 13 Cal., 17. 
(2) (1891) 19 Cal, 159. 
C3) (1893) 21 Cal, 236\ 
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no such discretion in regard to past profits^ and if the decree 
was silent, no second suit can be maintained for the same. The 
Allahabad Hig'li Court disapproved the decision m Ramahliadni 
V. Jaijannaikcfi'^ , which cannot be reconciled with the rulings 
of the other High Courts on this point. This review of the 
raithorities shows that, as far as the present case is concerned, 
there is a general agreement of the High Courts of Eombay, 
Calcutta and Allahabad on the point that when a claim for past 
profits is made in the former suit and inquired into_, and the find- 
ing recorded that there 'was a balance due to plaintiff, bnt no 
particular sum was fixed by the decree, no second suit can be 
maintained by reason of the bar created by section 13, Explana- 
tion III, and the plaintitf^s obvious remedy was to apply for review 
to the first Court or appeal to the District Court. As he failed 
to do this, Ills present claim was properly held by the District 
Judge to be not-niaintainable. In this view I wmuld confirm the 
decree of the District Court and dismiss the appeal wdth costs. 

Decree confirmed, 

(1) (1S90) 14 Mad, S2b 


APPELLATE CIVIL, 


Before 31r, Justice Fulton and Mr, Justice Batty, 

BHDIBHAT (original Derendaxt), Appellant, ^J.YESHWAXTPtAG 
(original Plaintiff), Eespondent."^ 

Undue influence — Sale — Inadeqxiaey of consideration — Contract — Yoidallc 
contract — Contract Act {IK of 1872), Sec, 16. 

Inadequacy of consideration in conjanction with the circumstances of tho 
indebtedness and ignorance of the vendor are facts from which a Court may 
infer the exercise of undue influence. 

Secoxd appeal from the decision of T. Walker, District Judge 
of Dharwdr. 

Plaintiff sued to set aside a deed of sale passed by him to the 
defendant, on the ground that the deed was obtained from him 
by defendant by undue influence. 

*t'£ 0 cina Appeal, jSo. 636 of 1899. 
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Plaintilf was an illiterate agriculturist heavily indebted to 
defendant^ v^lio was a money-lender. 

Plaintiff alleged that he owed to defendant Es. 1/100 oa three 
mortgage-bonds ; that the defendant pressed him for payment ; 
and that as ho had no means to satisfy the debt^he passed a sale- 
deed on 12th July^ 189(3, of certain lands for Es. 2^000 : that this 
sum was made up of the mortgage-debt of Es. 1,400 and two 
other debts of Es. 300 each due to other creditors which defend- 
ant undertook to pay to those creditors. He further alleged that 
there was an oral agreement by 'which defendant had agreed to 
reconvey the property to him if he repaid Es. 2,000 within three 
months from the date of the execution of the deed ; that he had 
offered to do so within the stipulated time, but defendant refused 
to accept the offer. 

Defendant contended that the transaction was an out-and- 
out sale, and that he had not used any undue influence to obtain 
the deed of sale. 

The Court of first instance held that the consideration for the 
sale Avas inadequate ; that the defendant had taken undue ad- 
vantage of his debtor’s position, and had obtained the sale-deed 
by undue influence. It, therefore, passed a decree directing that, 
if the plaintiff paid Es. 1,400 to defendant wdthiu three months, 
the sale-deed should be cancelled. 

In appeal, the District Judge upheld this decision. 

Against this decision the defendant preferred a second appeal 
to the High Court. 

F. 0. Bhamlarha-r , for F. K, Bhaktvclekar, for appellant, 

iV. P, Patanl:arj for respondent. 

Fulton, J.: — The plaintiff, who was indebted to the defendant 
No. 1 to the amount of Es. 1,400, alleges that he was pressed for 
payment, hut having no money he executed a sale-deed of certain 
land for Es. 2,000-— made up of the above mentioned item of 
lls. 1,400 and twm other debts of Es. 300 due to defendant No. 2 
and one Eiidrapa which defendant No. 1 undertook to repay. 
He further says that there was an oral agreemenfc by W’’hich the 
first defendant agreed to return the deed of sale if plaintiff repaid 
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man, if free to aet as lie chose, would consent to record in writ- 
ing the part of the agreement which if unqualified would deprive 
him for ever of his land, and to leave to the uncertainties of oral 
testimony the promise to return the sale-deed if the money were 
paid within three months. The proposition has only to be stated 
to raise a strong* feeling that the man who is shown to have acted 
ill this waj’- cannot have been acting of his own free will. 

It was urged that the plaintiff should be required at least to 
pay Es. 1,700 to the first defendant and not merely Es. as 

the second defendant admitted that he had received his Es. 300 
from the first defendant through the plaintiff, but the Courts 
below have found that it is not proved that the first defendant 
supplied the money to pay defendant I\o. 2, The District Judge 
indeed doubts whether defendant No. 2 was paid at all, and points 
out that as no bond has been returned, the plaintiff is in no way 
protected. The second defendant has not been made a party to 
this appeal or to the appeal to the District Court, and will, there- 
fore, not be bound by any decree which we may pass. Conse- 
quently as it is not proved that the plaintiff has been discharged 
of this debt to defendant No. 2, we cannot revise the decision 
of the Courfcs below on this point. 

We vary the decrees of the Courts below by allowing the 
plaintiff three months from this date within wdiich he may pay 
the sum of Es. 1,400 to the fix^st defendant, and in other respects 
we confirm those decrees with costs. 

Decree varied. 


APPELLATE CIVIL. 

Before Sir X. II. JenhhUi Cldt/ Justice^ and Hr. Justice Ranade. 
VINAYAK YITHAL BHAjSFGB and otiieils (oeiginal Defendants), Appel- 
lants, y. GOVIXD YENKATESH KULKARNI (oiiiGiNAL Plaintiff), 
Respondent,^ 

Hindu laxo'--WUloic — Alienation widow of land 'inherited from her hus- 

band — Reversioner — Consent of reversioner to alienation — S^ihse/jimit ckmn 
b}f son of consent hig reversioner to set aside alknailon. 

One Govind Eliagwant died, leaving him surviying a ^ddow Radhabai, a 
sister Binmabai and her son Yeiikatesh. Radhabai alienated to the defendant 
* Second Appeal, No. 201 of 1900. 
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five plots o£ land inherited by her from her deceased husband. Two of them 
■ (Nos. 495 and 496) were sold with the consent of Tenkatesh to defray the 
expenses of his marriage. The sale-proceeds were received by Yenkatesh 
and the sale-deed was attested by him. The other three plots (Nos. 497? 498 
and 499) were relinquished by Radhabai in favour of the defendant, as she 
was unable to pay Goveniment assessment. The plaintiff was the son of Ven- 
iiatesli and was born after these transactions. After the sale and relinquishment 
in favour of the defendants, Bhimabai died, then Yenkatesh, and in 1889 
ladhabai died. In 1897 the plaintiff brought the present suit as reversion- 
ary heir of Goviiid Bliagwant against the defendant to recover possession of 
the five plots of land alienated to^him by Eadhabai. 

Held) that the sale of the two plots Nos. 495 and 496 by Radhabai to tlie 
defendant was good, and the plaintiff was not entitled to recover them. The 
con.?cnt given by Yenkatesh, the plaintiff’s father who was at the time the 
only male reversioner in existence, validated the sale. 

As to the remaining three plots (Nos. 497, 498 and 499) the plaintiff was enti- 
tled to recover them. There was no consent given, or legal necessity for their 
alienation proved, 

Sj'.coni) apj>eal from the decision of 0. H. Jopp, District Judge 
of Ahmeclnagar, amending the decree of Rao Stilieb S. N, 
Sathye^ Subordinate Judge of Karjat. 

Suit by reversioner for possession of certain land. 

The land in question had belonged to one Govind Ehagwant, 
who died childless in 1857, leaving him surviving lus widow 
Eadhabai, a sister Bhimabai and a nephew (BhimabaiTs son) 
Yenkatesh, 

Radhabai snceeedeclto her husband^s property, and in 1882 
she sold two plots (Nos. 495 and 496) of the land in question to 
the defendant in order to raise money for the marriage of the 
abovementioned Yenkatesh, her deceased husband's nephew. 
Yenkatesh gave his consent to the sale, but there was no evid- 
ence that Bhimabai, his mother, had consented. Yenkatesh in fact 
received the sale-proceeds and attested the sale-deed. In 1864 
Eadhabai transferred the remaining three plots of land (Nos. 
497, 498 and 499) to the defendant. No consent was given to 
this transaction, 

Bhimabai died in 1869 and Yenkatesh died in 1877^ leavino* 
the plaintiff his son and heir. Radhabai died in 1889, 
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In 1897 tbe plaintifi* brought this suit for possession of the 1^00* 
said land, alleging that he was the reversionajy heir of Govind Yijtayak: 

Bhagwant and had become entitled to the property on the death Goto©* 
of Eadhabai, Goyind^s widow. He sought to set aside the sale 
and transfer of the lands by Eadhabai to the defendant on the 
ground that it was made by her without legal necessity and 
could only have effect during her life. 

The defendants pleaded that the sale of the first two plots (Nos* 

495 and 496) was made by Eadhabai fcA' legal necessity and with 
the consent and for the benefit of the plaintiff 's father Yexikatesh ; 
that the sale was, therefore, effectual ; and as to the remaining 
plots (Nos. 497, 498, 499) that Eadhabai had transferred them to 
the defendants because she was unable to pay the assessment. 

The Subordinate Judge awarded the plaintifi^s claim. 

On appeal the Judge found that legal necessity for the sale 
by Eadhabai ^vas not proved ; that there was no evidence that 
Bhimabai had consented to the sale ; and that the consent of 
Veiikatesli did not validate the sale. He held that the plaintiff 
was entitled to recover the property, but that he must pay the 
defendants the money expended in improving plots Nos. 495 and 
496. He accordingly amended the decree. 

The defendants appealed to the High Court. 

Vina^ak V* Ranade for the appellants (defendants).' — The sale 
by Eadhabai was valid. There was a legal necessity for it. She 
required money for the marriage of the plaintiff’s father Yen- 
katesh, who was her nephew, — that is, her husband^s sister’s 
son. At that time Y'enkatesh was the only male reversionary 
heir in existence. Further, the sale was effected with his know- 
ledge and consent. The plaintiff, who is the offspring of the 
mari’iage foi' which the money was required, cannot now impugn 
the sale. The very fact that the plaintiff’^s father, who Avas inter- 
ested in the property, consented to the sale raises a presump- 
tion that the transaction was a fair one and justifiable under 
Hindu law— LuJcliee Delia v. Golcool Clmnder Chowdhr^ 

Mahadeo Bluii for the respondent (plaintiff) : — The plaintiff 
does not claim the property through his father, but he claims it 

;v (1) asm) la m, i. a., sod, sss 5 12 cai. w. e., 47. 
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ill his own right as the reversionary heir o£ GovincI after the 
death of Ms widow Eaclhabai. The consent given hy the plaint- 
ItEs father for the sale of the two plots cannot make the sale 
valid liecaiise at that time plaintiffs mother Bhimabai was alive 
and she was the reversionary heir. If Eadhabai had predeceased 
Bhimabai, the latter would have been entitled to the property^ 
and she would have taken it absolutely, being the sister of the 
last male holder. In such case the consent of the plaintiffs father 
•would have been of no aYaii to the defendants. Further, the 
performance of the marriage of plaintiffs father was not a legal 
necessity. Plaintiffs father was not a member of Eadhabai’s 
husbaners family. 

[Jekki^’S, C. J. : — ^Plaintiff owes his existence to that mar- 
riage, and can you now attack the sale on the ground that there 
was no legal necessity for it ?] 

Next we contend that as Bhimabai was the reversionai-y heir 
" at the time of the sale, her consent ought to have been taken. 
When there are several reversionary heirs, the consent of all such 
heirs is necessary to validate an alienation by a widow— 

V. Glelji It does not always happen that one reversionary 
heir gets the property through another prior reversionary heir, 
and it is this circumstance that makes the consent of all the 
reversioners necessary. The right of a reversioner comes into 
existence only after the death of the widow of the last male 
holder. His consent to an alienation may raise a presumption 
in favour of its proprietj^, but there must be also legal necessity 
for it. The Judge has found that there was no such necessity 
for the sale, and we contend that this is a finding* of fact. 

Jexxixs, C. J. : Ihe point for decision in this appeal is the 
validity of an alienation by a widow as against the reversioner, 
who became entitled on her death. The material facts may be 
shortly vstated. 

Govind Bhagwant died many years ago, leaving a widow 
Eadhabai, a sister Bhimabai, and nephew Yenkatesh. Bhimabai^s 
son Yenkatesh afterwards became the father of the plaintiff. 
Eadhabai succeeded to her husband’s property, which comprised 

(i) (1881) 6 Bom., 563. 
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tho laiads in suit, and in 1862 and 1864 she sold the.se lands to 
the defendanis.^^ To the sale of that portion which consists of 
iSos.495 and 496 Yen kate.sh consented; to the sale of the three 
reraaimng nmnhers-497, 498 and 499-no consent was given. 

I will first deal with Nos. 493 and 496. The defence as to 
them IS, that they were sold for legal necessity, and with the con- 
sent and for the benefit of Veukatesh. The plea of legal neces- 
sity has been rejected by both Courts, but the consequence tlow- 
ing from Venkatesh’s consent under the peculiar circumstances 
of the case has not been adequately considered. The circum- 
stances are, that when the sale was effected, Yenkatesh, so far as 
appears, was the only male kinsman, and the sale was effected 
to raise the necessary funds for Yenkatesh^s marriage, which 
resulted m the birth of the present plaintiff. Though Yenkatesh 
was the nearest and in fact the only male relative of Eadhabai 
at the time of the alienation, still he was not the next rever- 
sionary heir; his mother Bhimabai was; and it is this which 
gives -rise to the difficulty in this case, for the lower Appellate 
Court W’as unable to find that Bhimabai’s consent was given. 

Now there can be no question that apart from legal necessity 
a widow can validly alienate land that has devolved on her from 
her husband with the consent of the reversioner. The basis on 
which this rests is a matter of controversy : the High Court of 
Calcutta^ on the whole appears to favour the view that the con- 
sent derives its effect from the power supposed to reside in a 
widow of accelerating, by the surrender of her own interest, the 
interests of the reversioners. It is impossible not to feel some 
difficulty as to this doctrine : for it would seem to rest on the 
application to a Hindu widow's estate of the English doctrine of 
the merger of a particular estate, with a result that the devolu- 
tion of a property according to law is influenced by the acts of 
those who are simply in the possible line of succe,ssion. 

The other view is that the consent of the persons interested 
to oppose the transaction evidences its propriety, if not its actml 
necessity. 

This has a parallel in the law relating' to a widow's adoption 
under certain circumstances and it finds support in the texts. 
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Thus Naracla says ; WTien the husband is deceased^ the deceased 
hiisbaiKPs kin are the guardians of his soilless wife ; in the 
disposal and care of property, as well as in the matter of main- 
tenance, they have full poivex\ But if the husband'’s family be 
extinct, or contain no male, or be helpless, or there be no sapinda 
of his, then the kin of her own father are the guardians of the 
widow.’-^ I take this translation from Babu Goiap Chandra 
Sarkars valuable book on Hindu law at page 278. This text 
of Narada is cited in th# Dayabhaga XI, 1, 64; and Jimuta'* 
vahaiia adds : In the disposal of property by gift or otherwise 
she is subject to the control of her husbandbs family after his 
decease and in default of sons/^ 

This view' has, too, in a measure the sanction of the Privy 
Council, seeing that it ivas put forward as an explanation of the 
greater power vested in a widow by virtue of the reyersioner’s 
consent. In T/ie Collector of Jlasitlifcitam Gavaly Vemda 
it -was said : The exception in favour of alienation with consent 
may be due to a presumption of law that where that consent 
is given the purpose for wdiich the alienation is made is proper.'^ 
Again, in Eaj Lukliee Delia v. Gohool Clumcler Gliowdliry^^'^ it was 
said : Their Lordships do not mean to impugn the authorities, 
&c., which lay down that a transaction of this kind may become 
valid by the consent of the Iiusband^s kindred, but the kindred 
in such cases must be generally understood to be all those who 
are likely to be interested in disputing the transaction/^ 

Turning, then, to Bombay, the High Court here appears to 
have accepted this view rather than that which finds favour in 
Calcutta, The ease of Varjivan y. this very 

forcibly, and also throws a light on another consideration which 
arises in this case. There a Hindu widow, wdth the < 3 onsent of 
her daughter, sold property inherited from her husband. The 
daughter at the time was the next reversionary heir, and, accord- 
ing to the doctrine which prevails in this Presidency, if she 
succeeded, would take an absolute estate,. Yet it was held that 
her concurrence was of no avail to the purchaser. The ground 

m (1860) 8 I, A,, 500 at p* 551. (2) (1869) IS M. L A. at p. 228. 

m (1881) 5 Bom., 563. 
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of tlie decision is to be found in the following part of the judg- 
ment I— 

Xow it may be taken as well established that the consent of heirs will 
render valid an alienation by a ^Yidow under circumstances which would other- 
wise not justify it. It was so held by the Privy Council as far back as the 
case of Oossinath JBysak v. Him'oosoondree Dossee ; but the question, who 
are the heirs whose consent will thus render the alienation indefeasible, has 
led to much conflict of decision. The principle, however, upon which that 
question is to he answered has, we apprehend, been laid down by the Privy 
Council in the case of Maj LuMiee Dehla% v. Q-oJcool OJamder* Their 
Lordships say : ^ They do not mean to impugn the authorities, d'c., which lay 
down that a transaction of this kind may become valid by the consent of 
the husband’s kindred, but the kindred in such cases must generally be 
uiulerstt>od to be till those who are likely to be interested in disputing the 
transaction. At all events there should be such a concurrence of the ineiii- 
])ers of the family as suffices to raise a presumption that the transaction 
was a fair one and one justified by Hindu law.’ In the present ease, the 
plalntiffis, although distant heirs, were the heirs presumptive of Xarotam at 
the time of the sale, entitled to succeed in the event of Yakhat dying- 
before her mother without issue, and as such, clearly interested in disput- 
ing the sale. Xor can the mere coneurrence of Bai Yakhat, albeit the nearest 
in succession (having regard to the state of dependence in which all w'omeu 
are supposed by Hindu law to have their being) be regarded as affording 
the slightest presumption that the alienation was a justifiable one.” 

Taking this, then, as the view of this Court, has there been in 
this case a sufficient consent to validate the sale ? liad the Judge 
been able to find that Bhimabai assented, it is conceded that this 
question would have to be answered in the affirmative, but the 
District Judge, leaning perhaps towards the side of caution, was 
. unable to find her consent established. But what difference does 
the absence of her consent make ? The concluding portion of the 
passage I have just read from the judgment in Farj Ivan’s casQ. 
show>s that it would make no difference ; for if BhimabaPs assent 
in this case could not be ‘^ regarded as affording the slightest 
presumption that the alienation was a justifiable one,’^ obviously 
the absence of that consent is absolutely immaterial. So that 
it comes to this : whether VenkateslPs consent was not alone 
enough, for if not, then it was beyond the range of possibility 
to obtain a sufficient consent to validate the sale. 

Now the value of a consent in this connection, and its effective 
results, must^ as it appears to me, bo measured by reference to 
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_ all the circumstances of the case, and what do we find are the 
circumstances here ? They are, in my opinion, of a very special 
character : as I have already shown, Venkatesh was the only male 
reversioner, and the only male kinsman then in existence. There- 
lorc, he was the sole male interested in disputing the transaction, 

and the only person whose consent could operate to raise any 

prosumptioD. The occasion for the sale no doubt was to supply 
the tunds required for Venkatesh’s marriage, but then it was 
tins very marriage to which the plaintiff owed his being, aud 
wit lout winch he would not have been in existence to make this 
c.aira. It IS true Yenkatesh did not survive Eadhabai : had he 
'.one so, clearly the plaintiff’s claim must have failed ; and it is 
no doubt Hie fact that the plaintiff, as events turned out, was 
the reversioner who succeeded : but for .all that I think that the 
eireiimstanees of the case are of so special a character that the 
consent given by Yenkatesh sufficed to validate Eadhabai’s sale 

teto, I ™u<l .s to No,. 495 ood 496, revorse fc docoo 
of tae lower Court and dismiss the claim. 
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in these lands extended only for the terra of her own life* I*or 
the defence it was urged that the sale was effected for legal 
necessity^ and with the consent and for the benefit of plaintifi^'s 
father Venkatesh who attested the deed of sale. This consent 
and attestation estopped the plaintiff from questioning the sale* 
As regards the other three lands it was urged that Eadhabai 
transferred the khata^ as she could not pay the assessment; and 
that defendants took them up and were in adverse possession 
ever since 1884. Defendants farther contended that they had 
spent large sums on improvements. 

The Court of first instance found (1) that plaintiff was the re- 
versionary heir of Eadhabai and her husband ; (2) that the sale 
and transfer did take place, but the sale was made without legal 
necessity, and the transfer without consideration ; (3) in the 
case of all the five lands, defendants had only acquired Radhabai^s 
life-interest, and the sale and transfer did not hold good after her 
death; (4) as regards the alleged legal necessity, the first Court 
found that the statement in the deed of sale about plaintiff^s 
father^s marriage, being the purpose for which the money was 
required, was not true, and that the recital did not prove itself. 
It was farther held (5) that even if the money had been ad- 
vanced for the marriage of Venkatesh, the occasion did not con- 
stitute a legal necessity, as the marriage of a sisteris son did 
not conduce to the spiritual welfare of the husband and did not 
constitute a pious purpose recognised by the law. Farther, it was 
held (6) that though plaintiff's father had attested the deed of 
sale, the attestation did not amount to his consent to the aliena- 
tion, and this attestation did not constitute the concurrence of 
all the heirs which the law requires ; that Bhimabai, the nearest 
reversioner, did not consent, and plaintiff s father was not presump- 
tive or expectant heir at the time (1862) ; and (7) his consent 
did not estop the plaintiff, as he claimed as reversioner in his own 
right, and not through his father or grandmother, Bhimabai, who 
both died before Eadhabai ; (8) plaintiff's claim was not barred, 
as it was brought within twelve years from the death of Eadhabai ; 
(9) as regards the alleged improvements, the Court held that 
defendants were not entitled to claim their value. Plaintiffs 
claim was accordingly decreed, 
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In appeal the District Judge agreed with the first Court in 
holding that no legal necessity for the alienaiiou was proved, 
Pie, however, differed from the first Court in holding that 
plaintiff’s father had consented to the alienation, but not Bhima- 
bai, his grandmother, and that plaintiff^s father^s consent did not 
validate the alienation of the two lands sold. As regards , the 
improvements the District Judge held that defendants were en- 
titled to recover their value from the plaintiff. He accordingly 
amended the decree of the lower Court and granted possession 
of the lands after plaintiff had paid to the defendants the value 
of the improvements made. 

In second appeal before us, the principal point raised was that 
legal necessity was proved for the alienation of the two lands sold, 
and that the consent of plaintiff^s father validated the alienation 
made before the plaintiff was born, and this consent of his father 
bound the plaintiff, and estopped him from disputing the aliena- 
tion. So far as the contention in appeal rests on the allegation 
of legal necessity, the concurrent findings of both Courts must 
be accepted as final, and it must be held that Kadhabai was under 
no legal necessity when she sold two of the lands and transferred 
the other three. 

The question at issue in appeal is thus confined to the legal 
consequence of the assent of Venkatesh showed by his attestation 
of Eadhabai’s deed of sale. This question did not arise in the 
Court of first instance, which held that the attestation did not 
signify consent and was not binding on the plaintiff who sued 
in his own right as reversioner at the time of Badhabai^s death. 
The lower Appellate Court, however, held it proved that the 
attestation taken along with other circumstances did indicate that 
Venkatesh consented to the alienation. Not only was he present 
when the deed was executed, but he received the purchase-money 
which was given to him for the expenses of his own marriage. He 
was at the time the only male relative of Badhahai alive. He was 
twenty-three years old and was performing kulkarnf s work him- 
self. The Courts below have not noticed the fact, but it appears 
that Venkatesh not only attested the deed of sale, but he attested 
also the sarkatndma, Exhibit 94, of 2nd July, 1862, and the raji- 
ntoa, Exhibit 92, of 9th July, 1864, and Kadhabai sold to Mm 
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her knlkarni vatan in 1871, Exhibit 95| just as she sold or 
transferred these five lands to defendant. These are the circum- 
stances to which the lower Court apparently referred as justifying 
the conclusion that Venkatesh, who was the only male reversion- 
ary heir of Eadhabai^ assented to the out-and-out sale of these 
lands to defendant. The District Judge admits that Yenkatesh 
would have been estopped from denying the alienation himself, 
but he thinks plaintiff was not so estopped. He gives two reasons 
for this view : firsts that Bhimabai^s concurrence was not proved 
and her concurrence along with Venkatesh was necessary to valid- 
ate the sale; and second, as Venkatesh died before Eadhabai he 
never had a vested interest in the property, while plaintiff, who 
survived Eadhabai, obtained such interest, not as VenkatesVs 
SOD, but as Govind’s reversionary heir. Both these reasons do 
not seem to me to be very cogent. Bhimabai must have been 
agreeable to Venkatesh’s desire to secure the help for his 
marriage, and Venkatesh must have acted as the male head 
of his family. The consent of the kindred necessary to valid- 
ate a widow^s alienation no doubt requires that all the kin- 
dred should join who are interested to dispute the transaction — 
Baj Lukhee Debia v, Ookool Chunder Chowdhry^'^K The con* 
currence must be such as to raise a presumption that the 
alienation was proper, and for justifiable purposes. The Bengal 
theory that the widow^s interest was a life-interest, and that her 
surrender or release of that interest to the next reversioner 
accelerates his obtaining the full title, has never met with much 
accei>tance on this side of India. Our leading case— 

Eangji v. GJielji Qokaldas^^'^ — lays down that the consent must 
be of all the kindred, but this does not mean that every single 
member who is a kindred must actually join in the conveyance. 
In Fhool Glmncl Lall v. Eughoohuns 8uhaye^^\ the consent of the 
next male heir after the widow was held sufficient. The Privy 
Council decisions commencing with The Collector of Ma$ulipa^- 
tarn V. Camly Vencatd'^^ Raj Luhhee Delia Vt Gohool Ghmier 
Chowdhrf^^ and the other cases noted in Mayne^s Hindu Law, 

CD (1869) 13 M. I. A, 2Q% (3) (1868) 9 Cal* W. B., 108* 

m (1881) 5 Bom., 563. (i> (1861) 8 H.- 1, A. , 52^* 

(6) (1869) 13 M. LA., 223. 
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see. 691^ support tlie ^iew that the consent of the reTersioners 
must he of snch kindred^ the absence of whose opposition raises 
a presumption that the alienation was a fair and proper one. The 
consent of kindred in the matter of adoption in those provincevS^ 
where snch consent is required^ stands on the same footing-- 
The Collector of Madura v. Mooitoo Samalwga^'^K The consent 
of every kinsman is not essential. There should he evidence of 
the assent of snch kinsmen as suffices to show that the widow’s 
act was londfide and ^xo^^x-^Kamnaldhi Ganesh v. Gopala^^\ 
Judging from this analogy, it is clear that Bhimabai’s family was 
representedby its only male member Venkatesh, and his consent 
was the consent of every one interested in disputing the alienation. 
It is only on the theory of life-estates being surrendered in favour 
of reversioners that the assent of every possible expectant kin- 
dred would be necessary, but that view has been chiefly confined to 
Bengal, and there has been some conflict of opinion there as to 
how far the remoter reversioner is bound by the act of the next 
reversioner— jSizm C hinder v. Bari Das BeliariZal v, Madho 
Sem Clmnder v. Samamoyi Baj BtiUuhh Seii 

V. Oomesh Ohxmder Noferdoss Boy v, Modhu SoondariC^^} 
Oopeemlli Mooherjee v. Kally Bess MulUcW^) BolohisJiore Sarma 
Boy V. Hari Nath Sarma Boy j Badlia Sliyam Sircar v. Joy 
Bam Sempati^^^K Apparently the Bengal view of surrender or 
! release has been approved also by the Allahabad High Court 
I -Samphal Rai v. Tula XioariW, but not in Bombay, where the 

I view taken by the Privy Council has been followed and the as- 

* sent of all such reversioners is necessary as establishing the pro- 
priety and fairness of the alienation. The assent of Venkatesh 
represented both the assent of himself and Bhimabai, as their 
interests were common in this matter. 

The question still remains whether in the event that had hap- 
pened, m., that of Venkatesh and Bhimabai both dying before 

( ) (1868) 12 M- L A., S07. (6) (1878) 6 Cal., 44 

(3 (1880) L. B,, 7 I. A., 173. • (7) (1880) 5 CaL, 732. 
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m (1891) 19 Cal., 236. <9) (3884) 10 Cal., 1102. 
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Eadhabai, and plaintifi alone surviving as her reversionary heir^ 
the assent of Tenkatesh \Ym binding on the plaintiff. 1£^ as the 
Judge held, it would have bound Venkatesh if he had survived, I 
see no reason why the plaintiff should not be estopped likewise. 
In the course of the arguments I suggested to the respondent’s 
pleader what would have been the result if Radhabai had, in- 
stead of spending the money on Venkatesh^s marriage, used it for ^ 
building a house for V enkatesh, and plaintiff enjoyed the use of 
the house after Venkatesh. In such a tase as this, would it have 
been open to plaintiff to question the sale by Radhabai and retain 
the house she built for Venkatesh out of the proceeds ? There 
could be only one answer to such a question. In Luchnun Chmider 
V. Kalli Chum Singh their Lordships held that where a hus- 
band represented during his life that certain property belonged 
to his wife, it was held that a purchaser from the wife could not 
be turned out by the heirs of the husband, who traced their title 
from the father and not the mother. In Sarat Chmuler v* 
Qopal Chunder Laha^^\ their Lordships discussed the whole ques- 
tion o£ estoppel. They distinguished the case from Eira Singh 
v. Ganga SahaV^^'^ in which it was suggested that the chief ground 
in cases of estoppel is fraudulent misrepresentation. Besides 
fraud there may be an estoppel by negligence, where a third 
person is led to act by the negligent representation of any one. 
Besides negligence and fraud, estoppel may be by circumstances. 
In the case to which this report refers. A, as agent on behalf of 
his mother B, executed a mortgage in favour of C. Subsequently 
he succeeded as heir to his father, and questioned the mother's 
disposition on the ground that she had no interest, and it was 
held that A was estopped. The present case does not in all 
respects resemble the facts to which the Privy Council ruling 
referred, but the principle of the ruling seems applicable. Plaintiff, 
who was not even born when the alienation took place, seeks 
to set aside Radliabai's disposition which was effected for the 
benefit of plaintiff's father and to which his father gave his as- 
sent as representing the reversioner's family. He must, there* 
fore, be held to be bound by the conduct of the father, even 

(1) (1878) 39 Cal. W. B., 292. (S) (1892) 20 OaL, 296, 
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though technically he succeeded as reTersioner in his own right 
Just as in the other case the son succeeded in the right of his 
father and not through his mother. The ruling in Sia Dasi r. 
Gut shows how the doctrine of estoppel works in such 

matter. In thiS wiew of the law I am inclined to hold that the 
alienation of the two lands sold hy Eadhabai, being assented to 
by the chief reyersionary heir, bound the plaintiff. 

There is no such equity to protect the appellants in respect of 
the other three lands, I Vould, therefore, confirm the decree in 
regard to them and dismiss plaintiff^s claim in regard to the lands 
Nos. 495 and 496 with costs in proportion throughout. 


Decree varied. 
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Before Mr* Justice Fulton and Mr* Justice Baity. 

MUNICIPALITY Of PAEOLA (oeiginal PEPE3srDANT), Appellant, i?. 
LAKSHMANDAS SUPADUBHAI and another (original Plaintots), 
Bespondbnts.^ 

Municipality '^District Municipal Act {Bom, Act II of I884i)> Sec* 48— 
Suit against Municipality for declaration and injunction — Notice of action^ 

Tha plaintiffs sued tlie Municipality of Parola to obtain a declaration that a 
certain building erected hy them had been built in accordance with, and not in 
contravention of, orders issued by the Municipality, and further, to obtain an 
injunction restraining the Municipality from pulling it down. The Munici- 
pality contended {inter alia) that the suit was not maintainable, as no notice 
of the suit had been given as required by section 48 of the District Municipal 
Act (Bom. Act II of 1884), 

MeU^ that notice was not made an indispensable preliminary to such a suit 
by section 48 of the Act* 

Second appeal from the decision of Edo Bahddur Yaman M. 
Bodas, First Class Subordinate Judge of Dhnlia with appellate 
powers, confirming the decree of Eao S4heb G. V. Patvardhan, 
Subordinate Judge of Amalner in the IQi^ndesh District. 

* Second Appealj No. 88 of 1900. 
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The plaintiffs sued to obtain a declaration that they had built 
a certain privy according to, and not in contravention of^ the 
orders of the defendant Municipality and an injunction restrain** 
ing the defendant from pulling it down. They alleged that they 
had built on a piece of ground lying to the east of their house 
and measuring ten feet east to west and eight feet north to south 
in accordance with the permission of the Municipality granted 
on the 1st and 10th May, 1897. The Municipality, however, on 
the 13th December, 1897, issued a notice to the plaintiffs calling 
upon them to pull down the privy on the ground of its being 
built contrary to their orders. 

The Subordinate Judge found that the plaintiffs had built 
according to, and not in contravention of, the orders of the 
defendant, and he granted the injunction. 

The Municipality appealed, urging for the first time that the 
suit was not maintainable, inasmuch as no notice under section 
48^^). of the Bombay District Municipal Act (Bom. Act II of 1884) 
had been given. The Judge confirmed the decree, holding that 
no notice was necessary under that section. He held also that 
the plaintiff had built in accordance with the permission of the 
Municipality. 

The defendant preferred a second appeal. 

Baji A. Khare^ for the appellant (defendant) : — The plaintiff 
should have given notice under section 48. The suits in which 
it has been held that section 48 does not apply are suits in 
the nature of ejectment suits, or which relate to an act done 
by the officers of a Municipality beyond its powers — Kashinath 

(1) Section 48 o£ the District Municipal Act (Bom, Act II of 1884) 

48. No action shall be commenced against any municipality or against any officer or 
servant of a municipality, or any person acting under the orders of a municipality, 
for anything done, or purporting to have been done, in pursuance of this Act, or ot‘ 
the principal Act, without giving to such municipality, officer, servant, or person 
one montVs previous notice in writing of the intended action and of the cause 
thereof, nor after three months from the date of the act complained of j 

and in the case of any such action for damages, if tender of sufficient amends shall 
have been made before the action was brought, the plaintiff shall not recover more 
than the amount so tendered and shall pay all costa incurred by the defendant after 
such tender. 
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The Municipality^ in the Court of first instaniee^ replied that 
the privj built was not in accordance with the orders issued, 
and the issue thus raised having been decided against the 
Municipality in that Court, objected in their memorandum of 
appeal to the lower Appellate Court that, under section 48 of 
the Bombay Act II of 1884^ the suit was not maintainable, as 
no notice of the suit had been given as required by that section, 
and farther contended that the permission given by them for the 
building had been misconstrued in tli^ lower Court; and that 
as the building was not in accordance with that permission, it 
was liable, under the provisions of the Act, to be deniolisbed on 
the requisition of the Municipality. 

The lower Appellate Court confirmed the decree of the lower 
Court, fi.Qding on the facts that the building was not erected in 
contravention of the orders issued, and also that under the ruling 
in Shidmallappa w Gokdk no notice vras required 

in such a case by section 48 of the Amending Act o£ 1884. 

It has been strenuously contended for the appellant-Mimici- 
pality, that the rulings in Kashmatli Keshav Jo^hi v. Ganrjahai^-\ 
mManohar Oanesh Tamhehav y. Bdkor MunidpaUf^/^^^ ^ in Skid- 
mallappa N'ltrandappa V. GoMk and in llanlal 

Ranehodlal v. Ilimat ilanehcliand^'^ go no further than to show 
that section 48 of Bombay Act II of 1881 is inapplicable only 
in cases where the action brought is in the nature of a suit for 
ejectment, or is in respect of an act which does not purport to 
have been done in pursuance of the statutory'powers conferred 
on the Municipality. 

The wording of section 240 of Bombay Act II of 1865, on 
which the ruling in Sorahji Nasmrvanji v. The Justices of the 
Peace for the Cit^ of Bomhaf^y given, clearly contemplated 
cases for monetary compensation for a wrongful act only. And 
in one of the cases therein cited— P we v. KhelaP'^'^^it was 

(1) (1897) 22 Bom., 605. 

(2) (1896) 22 Bom., 283, (1=) (1897) 22 Bom., 03?. 

m (1896) 22 Bom., 289. (5) (1897) 22 63G. 

<«) (1875) 12 Bom. H. C. E, 0. C. J., 261. F«i? pr- 254, 255. 

0) (1870) 5 Ben. L. Appx., 50; 13 Cal. W. R., 461, 
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observed on an analogous section, that probably it was intended 
to apply to suits for damages only. In anotlier ease—Poorno 
Chiinder iioy v. JT. — also cited in Sorahji Idcmafvmyi 

V. The Justices of the Peace for the Cit^ of Pomla^, Pbear^ J.^ 
thouglit it reasonable to suppose that the section (87 of Bengal 
Act III of 1864) was directed solely to the cases of suits brought 
against the Commissioners for damages consequential on the 
act done by them*^^ The same view v’as taken of this section in 
the case of CImncler Sikhw v. Ohhoi/ where it was held 

that the section was “ applicable only in those eases where the 
plaintiff claims damages or compensation for some wrongful act 
done by the Commissioners or their oflScers, in the exercise, or 
the honestly supposed exercise, of their statutory powers and 
it was added that ^Hhe notice is meant to give the defendant an 
opportunity of making some pecuniary amends for the wrong, 
without incurring the costs of litigation^ To a similar effect 
is the ruling in Mmicyoal Committee of Moradahad v. Cliatri 
Singl'd^ 

In the case of Joharmal v. The Mmiicipalitij of Ahnednagav 
section 86 of Bombay Act VI of 1873^ repealed and replaced 
by section 48 of Bombay Act II of 1884, was held applicable 
onhj to suits for damages ; and the case of Sorabji Nassancanji 
V. The Justices of the Peace for the City of Bomhaij was consi- 
dered applicable as dealing with an enactment (section 240 of 
Bombay Act II of 1865) analogous to section 80 of Bombay Act 
VI of 1873, In the case of Shahebzadee Sliahmshah Begum v. 
Fevgitsson a similar view was taken of section 424 of the 
Civil Procedure Code as a section entitling public officers to 
notice when sued for damages for some wrong inadvertently 
committed in the discharge of official duties, the object being to 
give the officers or public body sued an opportunity of setting 
matters right, making amends, restoring what has been taken, or 
paying for the damages which have been done. The decision 
in the case of Banchliod Vantjlhai v, Mmiicipalitg of Ddkor («) 
dealing with section 86 of Bombay Act VI of 1873, w-hile accept- 

0) {isesj Cal. d W. lt„ ■ <l) (1878) 6 Bom., oSO. 
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ing the view that the object of the provision was to give an 
opportunity of tendering sufficient amends, declared that the 
section was not confined to an action of damages, but was appli- 
cable to e'cev’}} claim of a imumavy character arising out of the 
acts oE rnmiicipal bodies or officers, who in the hona jide dis- 
charge of their public duties may have committed illegalities not 
justified by their powers. This somewhat wider construction of 
the section, now’ repealed, still required that, whether the action 
sounded in damages or not, it must,'*^in order to render notice 
necessary, be for some act done in exercise of powers conferred 
by the enactment. So also in Mayandi v. MoQuhae^^'^ inter- 
preting section 168 of the Madras Town Improvement Act, 
1871, which required notice when a suit is brought against the 
Commissioners ^ for anything done under the Act it 
w^as held that no notice was requisite in a suit to recover the 
balance due under a contract, for a breach of contract was not to 
be regarded as a thing done under the Act. This decision it may 
be useful to compare with that in Selmes v. Judge where the 
question arose on a section similarly worded, and it was held 
that a suit to recover hack money paid on an assessment of a 
highway rate made under colour of the Acts 5 and 6, William I Y, ] 
cap. 50, required preliminary notice, the collection, though ille- 
gal, being made in supposed pursuance of the powers thereby 
conferred. 

The case of Mulkind Bailway Company y. Local Board of With^ 
ingion’^^ seems to go somewhat further in this direction ; for 
there the notice was held necessary in a suit to recover back, as 
money had and received, sums which had been paid to the Local 
Board as charges for the repair by them of a road for which the 
plaintifts had mistakenly been regarded as responsible. Bindley, 
L. J., observed that it had been argued that no physical power 
had been put in force, but that this was a vicious argument, and 
that he could not follow it. Probably, however, the thing done 
under the Act in that case, which was regarded as giving the 
cause of action to the plaintiffs, was not the voluntary payment 

(1) (18T8) 2 Mad., 124<. . (2) (iSTl) L. B., 6 Q, B., 724. . 

(3) (1883) 11 Q. B. B., 788. 
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by them oi* the iBoney^ but the action o£ the Board in under- 
taking the repair of the road in question at the plaintiffs’ charges. 

In Nagnsha v. The Mmikipalit^ gf Sholdpur^^'^ it was held that, 
under section 48 of Bombay Act II of ISSi (the section now in 
quefetion)^ the mere circumstance that an act done under the 
Act had rendered the suit necessary^ would suffice to bring into 
operation the provisions of that section requiring notice before 
snit. But in that suit tliQugh one of the acts called in question 
may have been done under the Act, the suit was not strictly 
speaking an action for an act done under the Act, but on account 
of the continuance in possession, and assertion of title, by the 
Municipality, which it was impossible to regard as in pursuance 
of the statutory powers. The decision in the last mentioned 
case, therefore, having been questioned in Kashinath Keshav 
JoslibW Gangahai^'^ was definitely overruled in the Full Bench 
case of 21anoliar Ganesh v. Ddkor Marne ip) edit in which, 
though it was recognised that section 48 might apply to suits 
other than suits for damages, it was held that it could not apply 
to actions of ejectment based on title. Indeed in that case 
Hosking, J., pointed out that the only powers under the Act, by 
virtue of which a Municipality could take and retain possession 
of land, were coupled with special provision for compensation 
payable. The result of this case suggests that it is not sufficient 
that an act done under the statutory powers should have given 
occasion to the plaintiff to seek redress, but that it ^yas further 
necessary that the redress sought, ue., the action itself, should 
be /or the act so done and for nothing further. The case of 
Sliidmallapim y. GoMh Miimcipalitg carries the principle a step 
further and rules that a suit for damages for the demolition of a 
wall by the Municipality in exercise of its statutory powers 
would require notice under section 48 of Bombay Act II of 1884, 
but that to recover possession of the site and to obtain an injunc- 
tion against interference therewith, the plaintiff could sue without 
notice. In the judgment, the case of Flower v. The Local Board 
of Loio Leytoid^^ was cited as showing that an injunction is 

a) (1892) IS Bom. , 19, (8) (1896) 22 Bom., 289. 

(-9 (1S9G) 22 Bom., 283. (4) (isgj) 22 Bom., 600. 

(W7)5Cb.D., 347. 
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merely ancillary to the ejectment suit in resj^ect of which notice 
was unnecessary. 

Ill a still later case — Harilal Ranclto&lal v. — the suit 

was for an injunction without any prayer for ejectment^ and 
though the Court observed that the suit was not for anything 
done in pursuance of the Act, it was also further stated that the 
sections conversant with this subject have always been held not 
to apply to actions for an injunction. ^In support of this position, 
in addition to cases above referred to, the Court cited President 
of the Taluk Boards Sivagancja v. Naraijanan^^\ In that last 
mentioned case the defendant Board had called on the plaintiff 
to remove a wall alleged to be an obstruction, giving notice that 
onliis default the Board would demolish it. The section ref erred 
to (section 156 of the Local .Boards Act, Madras, 1884), was in 
its terms similar to section 48 of Bombay Act II of 1S84, and was 
held not to require notice in such a case. In the case of Floicer 
V. Local Board of Loio Leglod^'^^ above mentioned, the principle 
is more mimistakeably stated. There J essel, M. R., observed 
that the real object of the action was to prevent the continuance 
of an intolerable nuisance which plaintiff said lie had suffered 
through the acts of the defendants — acts which apparently 
depended on the exercise of their statutory poivers. The section 
(38 and 39, Yict., cap. 55, sec. 264), requiring notice for anything 
done or intended to be done or omitted to be clone under the 
provisions of this Act, it was held, was intended to apply to an 
action at law for damages, and its object was to give an opportu- 
nity to a local authority to make payment or tender of compen- 
sation for the damage sustained, but could not be intended to 
apply to a case where the local authority w^as improperly pulling 
down a house, for instance, or stopping up a sewev ; and if that 
were so, it was added, it would amount to a license to every Local 
Board to do what injury they pleased while the month’s notice 
was running. This ruling has now been superseded by 56 and 
57, Yict., cap. 61, sec. 1, which, instead of recpiiring notice, 
provides (in respect of actions for damages) in clause (df that 
if ill the opinion of the Court the plaintiff has not given the 
(1) (1897) 22 Bom., 636. (2) (1892) 16 Mad., 317.. 
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dcfendanfc a sufficient opportunity of tendering amends before 
the comniencament of the proceeding, the Court may award to 
the defendant costs. 

The result of the cases above cited appears to indicate, that for 
the purposes of section 4S what the Court lias to look to is the 
real object of the suit, and the section requires notice only when 
the suit is for an act already done or purporting to have been 
already done, under the ^powers conferred. In such case only 
can it be necessary for the plaintiff to give an opportunity to 
make amends or compensation, and in such cases, the delay 
necessitated by notice is comparattively immaterial. But when 
the suit is not for an act already done, but to prevent an act from 
being irremediably, irrevocably done, neither can amends be 
claimable, nor can delay be obligatory. It is impossible to hold 
that a mere notice, a requisition or a threat to do a thing in the 
future, even though it be issued or made under the powers, is an 
act already done, or purporting to have been done ; and there is 
nothing else alleged in this case that can he alleged to have been 
done by the Municipality. A notice, therefore, does not appear 
to have been made an indispensable preliminary to such a suit, 
by section 48 of the Act. 

The question whether the erection now in dispute was con- 
structed in contravention of the conditions annexed by the Muni- 
cipality to their permission, has been decided by both of the 
lower Courts in the negative. If that decision can be regarded 
as one solely on the facts, it could not now be impugned on second 
appeal. If, however, it can be regarded as a question of law, it 
would suffice to observe that whether the Municipality purported 
to act under section 33 or under clause 2 of section 39 of Bombay 
Act VI of 1873, their orders and directions can only be construed 
so as to operate with a definite and legal effect. It has been 
found by the lower Courts that the orders passed could not so 
operate, for while on the one hand they authorized the construc- 
tion of the building in question on a space measuring 10 feet by 
8 feet from given boundaries, they directed, on the other hand, 
that it should not extend beyond a certain limit which according 
to their contention is within the measured space to which their 
permission in terms extended. Their orders wmre, therefore, 
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according to their own contention and the facts found, inconsist- 
ent and incapable o£ perfomance; and it is impossible for them 
to contend that the building which has been erected in compliance 
■with thepermissioii accorded, is in contravention thereof because 
it did not also conform to a direction utterly irreconcileable ^Yith 
that permission. Neither the law nor any direction purporting 
to be made under the law can coinpel any person to do what is 
impossible ; and a permission which involves a condition absolutely 
inconsistent with its own terms could not come ^YIthin the cate- 
gory of legal orders. The lower Courts^ however, have concur- 
red in finding that the permission given is, in reference to the 
facts established, susceptible of but one interpretation, and. that 
the building erected by the plain tifi is not in contravention of 
the permission so interpreted. On these grounds the appeal 
must he rejected and the decrees of the lower Courts must be 
confirmed with costs. 

Eulton, J. : — I concur. ' 
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CRIMINAL REVISION. 


Before Sir L, B. Jenkins y CJiief Ju0-eey Mr* Justice Manade, Mi\ Justice 
Fulton, Mr. Justice Crowe and Mr. Justice BaUif. 

CHHOTALAL LALLUBHAI (original Complainant), Applicant, 'c. 
XATHABHAI BEOHAB and another (original accused), Opponents.^ 

Cfhninal Procedure Code {Act Y 0 / 1898), 4 (/^), Qluqo. XV, Part B, 

Secs. 191, 195, 196, 198, 199, and Sec.Z^h— 'Penal Code {Act XLY of 1860), 
Sec. 499, Bxplanation I— ‘Defamation of wife—Oom'plaint hij Itushand— 
Aggrieved -party. 

Held by the Full Bench (Ranade, J., dissenting) that iindei* the provisions of 
the Criminal Procedure Code (Act V of 1898) a hnshand is entitled to be com- 
plainant where the alleged offence is defamation, imputing miehastity to liis 
wife- 

Criminal Application for Revision, Xo. 70 of 1900. 


1900. 
August 7* 
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AmioATro^'T for revision under section 435 of the Criminal 
Procedure Code (Act V of 1898) against an order passed by 
F. X* DeSoiiza, Sessions Judge of Ahmedabad. 

The complainant Chliotalal Lallubhai lodged a complaint in 
the Court of the City Magistrate of Ahmedabad against Natha- 
bhai Pechar and Ambashankar Dalsukhram charging them with 
having defamed his (complainant’s) wife by imputing unchas- 
tity to her. 

The Magistrate on the fiiithority of Imperatrisc v. Knstanihi 
John de So?Lza discharged the accused under section 253 of the 
Criminal Proceduro Code (Act V of 1898). The following is an 
extract from his judgment : — 

‘*If the hustand of a woman can be considered to be aggrieved when her 
cbastitj^ be called in question, why should not her parents, brothers, sisters and 
children be considered, if not more at least as ranch, aggrieved as the hnsbancl 
himself ? The reputation of the parents, I should think, suffers greater injury, 
and the reputation and the prospects of the brothers, sisters and children suffer 
greater harm from a social point of view as regards marriage and other caste 
matters, than the reputation and prospect of the husband. A woman married or 
a widow' or a virgin may in some cases be living with her old decrepit father or 
mother, or a sickly brother, or sister or a son or daughter of tender years, and 
may bo the sole person on whom such a relative could depend for his or her 
nursing and care. In the event of her being defamed, can the la'w permit such 
a relation to file a complaint on the grounds that his or her reputation has 
suffered injury, and that in the event of the woman being outcasted he or she 
wouli not be able to live with her, would not for some reason or other be able to 
secure the aid and care of another nurse in her place, would not be able to obtain 
protection from another rtdativo, and would consequently suffer harm in body or 
mind or both ? When once the boundary laid down by law is crossed, where 
should the limit be fixed and to what degree of relationship should the privilege 
of bringing a complaint be extended or restricted ? I think it would not be 
proper according to law to allow any such relative to be complainant. Why 
should, then, the husband be allowed to claim a greater privilege ? 

The offence of defamation is compoundable : vide section 345, Criminal Pro- 
cedure Code. The only person who can compound it is ^ the person defamed.’ 
Hundreds of cases may be conceived in which a husband may bo quite anxious to 
run to Court for defamation of his wife, but the wife herself may be quite averse 

(i> Crimbal Eulinga of the Bom. IT. C. E., Ino. M of 1887 — 

Held (West and Birdwood, JJ.) that, in a case of defamation of a female, it is she 
herself, and not a male relative, who should make a complaint under section 193 of 
the Criminal Procedure Code (Act X of 1882), 
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to siiuli a course* Who cau, in ths event of a oomplamt being iiM, then com- 1900, 

X50und the offence? The wife and not the husband. When, then, once the Ohhotat.a. 3 :, 

provisions of section 198, Criminal Procedure Code, are made elastic to suit the ^ v* 

convenience of the husband, why should those of section 345, Criminal Procedure ^ 

Code, not be made equaliy so? And would such a course be legal and proper? 

I am respectfully of opinion that it would not he.” 

Tlie Sessions Court at Alimedabad having confirmed the 
Magistrate’s order of discharge^ the complainant applied to the 
High Court in its extraordinary jurisdiction (section 435 of the 
Criminal Procedure Code, Act V of 1898) and obtained a rule 
nisi calling on the accused to show cause why the order of the 
Sessions Judge should not be set aside. 

LallubJiai A. appeared for the complainant in support of 
the rule. 

There was no appearance for the opponents (accused). 

The case was argued before a Dmsion Bench composed of Fulton and Crowe, 

JJ., which referred it to a Full Bench. The following was the referring 
•judgment : — 

PuLTOJf, J.; — We are inclined to agree with the decision of the 
Madras High Court in Chellam Naidti> v« Ramasami''^> that when 
a married woman is defamed by the imputation of unchastity^ 
her husband is a person aggrieved upon whose complaint the 
Magistrate may take cognizance of the case under section 198 
of the Criminal Procedure Code. It seems to us that such an 
imputation made by a third person eonceiming the wife causes a 
direct injury to the honour and reputation" of the husband. 

But we find that in Criminal Reference No. 14 of 1887 this 
Court came to a contrary decision, and as it seems impossible to 
distinguish that case from the present, we have decided to refer 
the question to a Full Bench, 

The question being thus referred, it was argued before the Full Bench com- 
posed of Jenkins, C. J.j Ranade, Fulton, Crowe and Batty, JJ. 

Ijaltnbhai A. Shah^ for the complainant:-— We say that a husband 
is a party ' aggrieved^ within the meaning of section 19S of the 
Criminal Procedure Code. The use of the words some person ^ 

in the section shows that the Legislature did not intend to 

■ Ai) (1891) 14 Mad., 379, 
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limit the right only to the person actually defamed. The word 
^aggrieTed’ also does not mean only the person against whom 
and in respect of whom the defamatory matter is published | it 
means any person who is in any way concerned in, and affected by, 
the publication* The general rule in criminal matters is that 
any person who has the knowledge of the facts constituting an 
offence can lodge a complaint — section 190 of the Criminal Pro- 
cedure Code ; In Me Ganesh Nara^/an Sathe The words in 
section 198 should be liberally construed. Criminal law regards 
the husband and wife as one person: see sections 216 and 2 16 A 
of the Indian Penal Code. There are only two rulings on this 
point, namely, Imperatrix v. Knstanthi John de Soma and 
Ghellam Naidn v, Mamasami In the first case there is no 
wx'itten judgment, and no reasons are given in support of the 
ruling. The second supports our contention* The ruling in 
JBfalmanna v. Ramakmima does not touch the point. 

[Jenkiks, C. J.;. — Does not the defamation of the wife in this 
case, that she is unchaste and adulterous, amount to defamation 
of the husband, inasmuch as it might affect his reputation and 
sMm in the caste ?] 

We submit that it would be defamation of the husband, and he 
would certainly be an ‘aggrieved’ party within the meaning of 
section 198 of the Criminal Procedure Code. 

There was no appearance for the opponents (accused) to show 
cause against the rule. 

The judgment of the Pull Bench (Ranade, J., dissenting) was 
delivered by 

Jenkins, C. J* (Fulton, Cro'we and Batty, JJ,, concurring) ; — 
The question arising on this reference is whether, under the pro- 
visions of the Code of Criminal Procedure, a husband is entitled 
to be complainant where the alleged offence is defamation imput- 
ing to his wife unchastity. 

The solution of this question turns on the meaning to he 
ascribed to the expression in section 198 of the Code ‘'^by some 

Cl) (1889) 13 Boxn., 600. (3) (igO]) u Mad., 379. 

(2) (1837) Cr. Eul. No. 14 * (4) (1894) 18 Mad., 250. 
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person aggrieved by such offence/^ The referring Bench favoured 
the view that the husband could complain, but were pressed by 
an earlier unreported decision of this Court where the opposite 
view was taken ; hence this present reference. 

Now it will be as well, in the first place, to examine the general 
scheme of the Code with reference to the initiation of proceedings 
by complaint. The nature of a complaint we learn from section 
4 (A), which provides that '''complaint^ means the allegation 
made orally or in writing to a Magistrate, with a view to his 
taking action under this Code, that some person, whether known 
or unknown, has committed an offence/^ 

Part B of Chapter XV of the Code deals with the conditions 
requisite for the initiation of proceedings, and by section 190 it 
is enacted that except as hereinafter provided, any Presidency 
Magistrate, District Magistrate, or Sub-Divisional Magistrate, 
and any other Magistrate specially empowered in this behalf, 
may take cognizance of any offence upon receiving a complaint 
of facts which constitute such offence.^^ So far there is no 
limitation as to the person who can complain. By sections 195, 
196, 198 and 199 the capacity to complain in respect of certain 
specified offences is limited to the persons described in those 
sections. Thus we find that under section 198 the Court cannot 
take cognizance of the offence of defamation /^except upon a 
complaint made by some person aggrieved by such offence.^^ 
A consideration of the offences niimed in sections 198 and 199 
makes clear what the motive for the restriction is. The offences 
named in section 198, are (1) criminal breach of contracts 
of service, (2) defamation and (3) the offences relating to marriage 
except adultery and enticing or taking away or detaining with a 
criminal intent a married woman. The offences of adultery and 
enticing away, &o., a married woman require under section 199 
that the complaint should be made by the husband, or, in his 
absence, by some, one who had care of her on bis behalf. All 
these offences are obviously of a private character, and hence the 
limit on the persons by whom initiation of proceedings is allow- 
ed I for it would be eminently undesirable that any one should 
have it in his power to drag into a Court of justice offences of 
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this sort, and that I take to be mischief against which it is 
songht to guard. 

Now it docs not appear to me that a husband complaining 
of an imputation of unchastity on his wife’s part would primd 
facie come within the mischief; and I think one is entitled to 
approach the question in the light of this consideration, and to 
ask whether there is anything in the expression ^somc person 
aggrieved by such offence^ that excludes him from being a 
competent complainant, tarn unable to find in the Code any 
limitation of the sense in which the word ^ aggrieved^ is used. 
Nor is there any indication of the kind of grievance which may 
qualify a man to complain. Still I think it must be conceded , 
that any fanciful or sentimental grievance would not suffice : it 
must be such a grievance as the law can appreciate : it must bo 
ivhat has been termed a legal grievance and not a Bkd pro raiione 
volmitas reason. 

Is, then, an imputation of unchastity in his wife a legal griev- 
ance to a husband ? It appears to me that a priori it clearly 
is, though there no doubt may be special circumstances under 
which it would not be, "Whether or not such special circum- 
stances exist, is a question for determination on the facts of each 
case as it arises. My reason for saying that such an imputation 
is prifud facie a legal grievance to the husband is this; it is a 
grievance capable of recognition by a Court of justice; for it is 
one that will entitle him to recover such special damages as 
may have resulted to him from it; and as lias been said, ^Hhe 
reputation of a husband is so intimately connected "with that 
of his wife, that he has always been allovred to sue whenever he 
has received damage just as though the words had been spoken 
of himself/^ Moreover, common experience of life shows that 
a husband under ordinary circumstances suffers by the evil 
reputation of his wife. Obviously, then, the grie\'ance to the 
husband cannot be described as merely sentimental. 

It seems to me impossible to limit the scope of the expression 

some person aggrieved ” to those by whom an offence may under 
section 345 of the Code of Criminal Procedure be compounded# 
If that w^ere the true view, then it is only the person defamed 
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wl )0 can complain. But in that case Explanation I to section 
49^ of the Indian Penal Code (Act XLV of 1860) becomes a dead 
letter. That explanation makes the defamation of a deceased 
person an offence ; but if it is only the person defamed who can 
complain^ it follows that there is no one who can initiate pro- 
ceedings, and that I cannot suppose was ever intended^ or can 
be the actual result of section 198. 

The view, too, that the capacity to complain is not limited by 
section 345 finds, I think, some support in the form of the 
expression some person aggrieved 

The conclusion, then, to which I come is, first, that the ex- 
pression some person aggrieved'’ is not necessarily limited to 
the person defamed, and secondly that primd facie a husband is a 
person aggrieved by an imputation of unchastity to his wife with 
whom he is living, and I would so answer the question referred, 

I have not referred to the decided cases, for it appears to me 
that our office sitting here as a Full Bench is to ascertain the 
meaning of the Code. Still it will not be inappropriate to point 
out, as in some measure favouring the conclusion I have ex- 
pressed, that the only reported case on the point prior to the 
recent re-enactment of the Criminal Procedure Code was that of 
Cltellam Naidu in which a husband was held to be a person 
aggrieved by the imputation of unchastity to his wife. Yet 
with that decision before them the framers of the new Code 
deemed no amendment necessary, a fact which, so far as it goes, 
favours the conclusion at which I have arrived. 

Raxadb, J. : — The question referred to the Full Bench is 
whether the husband of a married woman, who is defamed by 
the imputation of unchastity, can be regarded as a ^'person 
aggrieved within the meaning of section 198 of the Criminal 
Procedure Code, which provides that no Court shall take cogni:^- 
ance of an offence under Chapter XXI, Indian Penal Code, except 
upon a complaint made by some person aggrieved by such offence. 
The Judges of the Division Bench, who made the reference, were 
inclined to agree with the decision in Chellam Naidu v. Rama~‘ 
in which it was held that when a married woman is 
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defamed by tbe imputatiou of uachastity, her husband is a 
person aggrieved within the meaning of section 198 of the 
Criminal Procedure Code. 

In a later case {Brahnanna v. Bamahrishna^^'^) which related to 
a civil suit brought by a person to recover damages caused by an 
imputation that his wife had committed adultery with a Paria^ 
and that her children were born of that Justice Muttu- 

swami Ayyer said that there was no occasion to depart from the 
rule that the person who ^ defamed or slandered ought to sue, 
and that as plaintifi’s wife was Bid juris no other person was 
permitted to sue. In so deciding this point, Justice Ayyer relied 
upon a previous {Sulbaiyar y, Krutnaii/ar^ ) which also 

related to a civil suit, and reference was made to Pexya v. Param- 
and ZtichmBeij v. the first of which cases a 

father was not allowed to sue for the defamation of his daughter, 
and in the second a hhauhand of a deceased person was held not 
entitled to sue for the defamation of that person. These decisions 
in civil siuts are of course not strictly applicable in the present case, 
•which relates to a criminal proceeding, and the point in dispute 
is confined to the interpretation of the word aggrieved used 
in section 198 of the Criminal Procedure Code. These decisions, 
however, suggest the principle which ought to govern the re- 
lations of wife and husband in complaints of defamation. If the 
husband of the slandered person is not permitted to sue for the 
imputation on his wife's character, it cannot be assumed that, in 
the absence of special injury to himself, the husband would be 
permitted to make a complaint iu respect of a slander of his 
wife. The force of the Madras decision in Ohellam Naidu v. 
Mamasami^^'^ is thus considerably shaken by the later decision. 

In Bombay the understanding has always been that none other 
but the female defamed, and not her male relations, can bring the 
complaint. See v. Kustantin John de Souza^^\ The order 
passed in this last case is very brief and gives no reasons, but it 
may bo safely gathered that the Judges, who dispovsed of the 
criminal reference, must have thought the person aggrieved in 


(1) (1894) 38 Miwi., 2S0. 
(5) (1876) 1 Mad., 383. 
m (1888) 11 AIL, 104. 


(4) (1881) 6 Bom., 580. 

M (3891) 14 Mad., 379. 
m {1887} Cr,EtilNoa4 
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section 198, Criminal Procedure Code, was the person defamed. 
There is one decision in our Bombay Beports {Q^tieen^Biiiprem v* 
Bai BuhsJmorii^^^) which w’-as passed expressly on section 198, 
Criminal Procedure Code, in connection with a prosecution under 
section 494, Indian Penal Code. There the wife of a lunatic was 
prosecuted for bigamy on the complaint of the lunations brother, 
and it was held that this brother was not a person aggrieved 
within the meaning of section 198, Criminal Procedure Code. 

Explanation I to section 499, Indian Penal Code, permits that 
the near relations of a deceased person may complain of a defa- 
mation imputing anything to a deceased person if the imputation 
would harm the reputation of that person if living and is intended 
to be hurtful to the feelings of his family or near relatives. It 
will appear from this that though generally the person defamed 
is the person aggrieved, yet, in the case of a deceased person, an 
exception is made which allows the relations to complain when 
the imputation harms the reputation of the deceased and also at 
the same time hurts the feelings of living persons. The wbrd 

aggrieved is used in reference to three different complaints : 

1 st), in regard to complaints under Chapter XIX ; 2nd, in com- 
plaints under defamation ; and Srdly, in offences against marriage 
* — sections 493 to 496, Indian Penal Code. In cases of adultery — 
sections 497 and 498, Indian Penal Code — ^it is expressly provided 
by section 199, Criminal Procedure Code, that either the husband 
■or in his absence some person who had care of the wife may 
complain. The person defamed is obviously not always the person 
aggi'ieved. In the case of a deceased person, the aggrieved com- 
plainant may he other than the person defamed, but tbe section 
lays down that such a living person may complain if the im- 
putation was intended to be hurtful to the feelings of living 
persons besides being harmful to the deceased. 

In the present case, Chhotalal does not, however, complain that 
his reputation has been injured. In his complaint he says it is 
his wife who is defamed, and his name is included as being the 
husband of so and so. Under these circumstances, he cannot be 
. regarded as an aggrieved person under section 198, Criminal 

(I) (1886)10 Bom,, 340, 
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Procedure Code, read along with section 345, Oiiminal Procedure 
Code, which expressly enacts that the person defamed is the only 
person who can compound. If, as in the cases quoted above, 
brother and father were held not entitled to bring civil or 
criminal complaints, there ts no ground for distinguishing the 
husband from other near relations. It would be a serious 
anomaly to hold that though the husband may complain, the 
wife may undo its effect by compounding under section 345, 
Criminal Procedure Code* 

The imputation about eating and drinking was clearly per*- 
sonal and confined to the wife. The imputation about the wife's 
having intercourse with men of low caste is of a similar character. 
The sting there is of an offence against caste and not an offence 
against the law or morals. No caste meeting was held charging 
Chhotalal for the fault of his wife, and there is nothing to show 
that anything was intended as against Chhotalal by the caste. 

Under these circumstances the person aggrieved under section 
198, Criminal Procedure Code, was the person who was defamed 
and who alone could compound. I would, therefore, reply to 
the reference made to us by saying that the Bombay decision 
was correctly decided and that the decision in Chellwm Naidu v. 
RivniaBami:^^ must be regarded as overruled by the decision in 
BraJmanna v. Ram(irhishtia''^^K The person ^aggrieved may be 
other than the person defamed under special circumstances, but 
the complaint in this case does not disclose such circumstance, 
and, therefore, the general law must govern. 

Order according to the decision of the Full Bench. 
a) 1891) 14 Mat!., S70. 


(3) (894) 18 Mad., 250- 
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Before Sir L» Chief Justice^ mid Mr, Justice Crowe, 

GOVIMD HARI BEV (obig-ihal PLAiKTiPF), Appellas't, v, PAEASH- 
EAM MAHABEV JOSHI and anotheb (obiginal BefendaJiTs), Ee- 
■ spondehts.*^ 

Civil Procedure Code (Act XIV of 1882), Sec, 43 — Transfer cf Bropertf/ 
Act (IV of 1882), Sec, 99— Agreement a debt partly in cash and to 

sec^ire balance hp mortgage^ or^ in default, to execute mortgage for ichole 
m7ioxm>t — Failm^e to pay part in cash — Decree for such part — Second suit to 
enforce giving of mox'tgage for balance barred . 

On a sottltiinQiit of account between plaintiff and defendant ETo. 1 it was found 
tkat Rs. 15,505 were due by tke first, defendant to tlie plaintiff, and an agree- 
ment was made between tkem tkat Es. 4,000 of tkis debt was to be paid off by 
tke first defendant before tke 18tk September, 1895, and tkat a mortgage on cer- 
tain specified immoveable property was to be given for tke balance ; but, in the 
event of kis failing to i>ay the Es. 4,000 witkin tke stipulated period, tke 
mortgage was to be for tke full amount. Tke agreement was dated 16tk June, 
1895, was put into writing, and was duly registered. Tke first defendant 
faffed to pay tke Es. 4,000 as agreed or to execute tke mortgage, and tko 
plaintiff on tke 16tk September, 1899, brought a suit against kim to recover 
tke Es. 4,000 witk interest tkereon,and obtained a decree on tke S9tk September, 
1899. On tke SOtk September tke plaintiff commenced tke present suit against 
defendant Efo. 1 and against defendant No.2, wko as judgment-creditor of de- 
fendant ISfo. 1 kad attacked tke property specified in tke agreement, praying tkat 
eitker tke first defendant skould be ordered to pass to tlie plaintiff a mortgage-bond 
for tke balance due, or tkat a decree skould be passed for tlie recovery of the said 
balance by sale of tke said property and from tke first defendant, and tkat tke 
property be declared liable for tke amount claimed. 

jReld, tkat tke suit was barred under section 4‘3 of tke Civil Pi’ocedure Code 
(Act XIV of 1882). 

Appeal from the decision of Rao Bahadur N. N. Nanavati^ 
First Class Subordinate Judge at Thana^ in Suit No. 206 of 1899. 

The defendant was indebted to the plaintiff in the sum of 
Es. 15,505. On the 15th June^ 1895^ it was agreed that the 
Rs. 4,000 of this sum should be paid to the plaintiff before the 
18th September^, 1895 and a mortgage given to him of certain 
specified property for the balance (Rs. 11,505) remaining due. 
If the defendant failed to pay the Rs. 4^^000 by the above date the 
Appeal, Ho, 59 of 1900, 
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mortgage vras to be for the whole amount. The agreement was 
put into writing and registered. It was as follows : 

“I (defendant!) am indebted to you (plaintiff) upon a Hofte. Upon an ad- 
justment of the^ account of this hUita, this day, Es. 15,605 are found due to 
you ; out of this sum, I shall pay you Es. 4,000 before Bhadrapad Vadya 30th 
(Itth September, 1 895) of the current year. I shall pass to you a mortgage-bond 
for the balance that will remain due to you before Bhadrapad Yadya 30th (I8th 
-eptember, 1895). If I fail to pay yon Es. 4,000 as agreed above, I sbaU pass to 
you a mortgage-bond for the whole amount. At present the rate of interest in 
the JcUm is one rupee, but in the dScument I shall state it to be ten annas (per 
cent, per month) * * (Description of the properties to be mortgaged) * » If I fail 
to pass a mortgage-bond as agreed above within the stipulated period, and it you 
hla a suit agaimt mo for the same, I sliall pay you the costs of the suit 

j^s"'tdten above I shall pay yon Es. 4,000 before Ehadrapaarmudh- _ 

o i (4th baptember, 1895) and I shall aftowards pass to yon a mortgage-bond in 
respect of the above property before Bhadi-apad I^dya 30th (18th September, 1896) 

^ tor such balance as may be found due with interest.” 

The Es. 4,000 were not paid and no mortgage was ever exe- 
euted. 

On the 16th September, 1899, the plaintiff sued the defendant 
tor the R.S. -4,000, and on the 29th September, 1899, obtained a 
decree. On the 30th September, 1899, the plaintiff filed the 
present suit against the first defendant (the debtor) and against 
the second defendant, a creditor, who had attached the im- 
moveable property specified in the agreement. He alleged that ' 
tte original balance of Es. ll,50ri had now increased with 
mtere.st to Rs. 17,4-12-7-9, and he prayed that either the first 
defendant should be ordered to pass a mortgage-bond for that 
amount, or that a decree should be passed for the recovery of that 
sum by sale of the property agreed to be mortgaged in the docu- 
ment of the 15th June, 1895, and from the first defendant, and 
that the property be declared liable for that amount, 

• The first defendant did not appear. 

Defendant No. 2 appeared and contested tlie plaintiff^s claim, 

Th& Subordinate Judge held (1) that the suit was barred by 
section 4-0 of the Civil Procedure Code (Act XIV of 1882).; 

(-) that the claim for .specific performance of the agreement was 

jarred by Inmtation; (3) that the agreement was fraudulent- 

and he dismissed the suit.. ' 
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The plaintiff appealed. 

La'/ip (Advocate General) with RamclaU T. Besai^ for the ap* 
pellant (plaintiff) : —There is no evidence to support the alleo;ation 
of fraud against the plaintiff. The debt due to him is not denied. 
It is not alleged that he was aware of the dealings between his 
debtor (defendant ISTo.l) and defendant No. 2. There was nothing 
fraudulent, therefore^ in his obtaining security for the large 
amount due to him. 

The suit is not barred by section 43 of the Civil Procedure 
Code. The agreement contained two separate and distinct pro- 
visions. The first was that Rs. 4,000 were to be paid in cash on 
or before the 18th September, 1805, and that for the balance of 
about Rs. 11,505 the debtor w^as to pass a mortgage-bond to the 
plaintiff after that date, xit the end of the document there is 
an important clause changing the date of payment of the 
Rs. 4,000 ill cash from the ISth September to the 4th September, 
1895. There were thus two distinct dates specified for the per- 
formance of the t^vo obligations. No doubt when the suit for 
Rs. 4,000 was filed, the debtor had failed to meet both his obli- 
gations and the whole amount of Rs. 15,000 had then become 
payable. But the plaintiff did not thereby lose his right to re- 
cover the Es. 4,000 in cash if he chose to do so, still reserving his 
right to obtain the remedy of a mortgage for the balance. Sec- 
tion 43 i*e£ers to the same cause of action. In the present instance 
there were two different causes of action, and the plaintiff by suing 
first on one is not precluded from suing afterwards on the other. 

But, further, there is a distinct charge created on the property 
by the agreement, and a suit for the specific performance of that 
agreement to obtain a mortgage-deed is needless. This charge 
'would bind not only the debtor, but also liis judgment-creditor 
(defendant No. 2), who attached the property after that charge 
was created. He could only attach the interest of his judgment- 
debtor as it stood on the date of the attachment. 

It majr be contended on the other side that by the last clause 
of section 43 the plaintiff* ought to have included both his claims 
in the first suit. But under section 99 of the Transfer of 
Property Act (IV of 1882) he has a right to sue notwithstanding 
, the provisions of section 43 of the Civil Procedure Code. 
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ScoU with Nara^an G. Chmdavarltar, for the respondent (de- 
fendant No. 2) : ^We do not object to a personal decree against 
the first defendant. But the claim for specific performance is 
time-barred under article 113, Schedule II, of the Limitation 
Act. There -iras really one contract and not two. The cause 
of action was also one after the 18th September, 1895. The 
agreement ^ pro%’ides that if default be made in payment of 
Es. 4,000 in cash, a mortgage-bond should be passed for the 
whole amount that may be' then found due, that is, including 
the Es. 4,000. The first suit, therefore, split up the nlaintiff s 
cause of action, and section 43 of the Civil Procedure Code is 
a bar to the present suit. Section 99 of the Transfer of Pro- 
perty Act and section 43 of the Code must he read together. 

Jenkins, C. J. :--On a settlement of accounts it was found that 
there was due from the first defendant to the plaintiflFEs. 15,506, 
and in reference to this indebtedness the arrangement was made, 
which is contained in a document dated the loth June, 1895, Ex- 

n io? document was,’that 

Es. 4,000 ot this debt was to be paid off before the 18th of Sep- 
tember, and that a mortgage on the specified property was to be 
given for the balance. But, in the event of the first defendant's 
ailing to pay the Es, 4,000 within the stipulated period, the 
mortgage was to be for the full amount. 'J’hat, we think, is 
the true effect of the document, notwithstanding the argument 
P Advocate General in reliance on its last clause. 

Exhibit lo was duly registered. The Es. 4,000 was not paid as 
provided, nor has a mortgage been executed. 

On the 16th September, 1899, the plaintiff commenced a suit in 
the^Pen Seoona 01,33 Subordinate Court to recover the Es. 4,000 
wffh Es. l,916_for interest thereon, but in order that the suit 
might come within the jurisdiction of that Court Es. 917 were 

STh nl '• of September, 1899, a decree was passed 

in the plaintiff s favour. On the 30th September, 1899, the plaint 
iff commenced the present suit against the first defendaL, his 
dehtoi,and against the second defendant, who as a judgment-credi- 
to ol tte first ha, .lt„hed the 

No. 1 be ordered to pass to the plaintiff a mortgage-bond for 
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Rs. 17;,442-7'-9, or that a decree be passed for the recovery of the 
said amount by sale of the property agreed to be mortgaged and 
from defendant No. 1, and that the property be declared liable 
for the amount claimed. 

The case was heard by the First Class Subordinate Judge of 
Thana^ who held (1) that the suit was barred by section 43 of the 
Civil Procedure Code, (2) that the claim for specific performance 
is barred, and (3) that the agreement #vas fraudulent, and as a 
consequence he dismissed the suit. From this decree of dismissal 
the present appeal is preferred by the plaintifi, who has main- 
tained that on each of these points the lower Court erred, 

Mr. Scott has not attempted on behalf of the second defendant 
to support the finding of fraud, nor do we think there is anything 
on the record to justify the Judge's conclusion on this point. 
To this extent, therefore, we think he is wrong*. This brink's us 
to the points which have been argued before us. 

Section 43 of the Code of Civil Procedure is in these terms : — 

Every suit sliall include the whole of the claim which the plaintiff is entitled 
to make in respect of the cause of action ; but a plaintiff may relinquish any 
portion of his claim in order to bring the suit within the jurisdiction of any 
■■ Court," ■: ■ 

** If a plaintiff omit to sue in respect of, or intentionally relinquish, any por- 
tion of his claim, he shall not afterwards sue in respect of the portion so omitted 
or relinquished. 

A person entitled to more than one remedy in respect of the same cause of 
action may sue for all or any of his remedies ; but, if he omits (except with the 
leave of the Court obtained before the first hearing) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so omitted. 

For the purpose of this section an obligation and a collateral security for its 
performance shall be deemed to constitute but one cause of action, ’’ 

The contention founded on this section is^ that the Rs. 4,000 
sued for in the Pen Court was but a part of the Rs, 15,505 and 
interest, and inasmuch as the plaintiff omitted to sue then for the 
balance, he cannot now sue in respect of it. To escape from this 
the argument advanced by the Advocate General is, that the 
present is a different cause of action: in the former suit the 
plaintifi" sued for non-payment of the Rs. 4,000, while in this suit 
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lie sues for damages for breach of the agreement to execute a 
mortgage. We think this argument cannot prevail : as a matter 
of fact the Es. 4?, 000 and the Rs. 15,505 were portions of one 
total indebtedness, and though there was the agreement for pay- 
ment of the Es. 4,000, to which we have already alluded, when 
the Pen suit was commenced, the whole amount was equally 
payable and in respect of every part of that amount the first 
defendant had failed to perform his obligation to execute the 
mortgage. In whichevef way, therefore, the position be regarded, 
there w’as one cause of action ; and, so far as the argument to 
%vhich have referred goes, it appears to ns that section 43 
aSords a conclusive answer. 

There is, however, another way of approaching the case that 
presents a certain amount of clifiicalty, and wfith this we will 
now deal. 

Did the plaintiff by virtue of the agreement actually obtain a 
charge on the property" for the whole amount of the debt, and if 
so, is he in a better position so far as the plea of res jidicata goes ? 
Now it is clear that so far as the plaintiff requires a decree for 
specific performance in his favour, he is out of Court ; because 
article 113 in the Schedule to the Limitation Act would apply. 
But in our opinion he is under no obligation to seek specific per- 
formance ; the existing indebtedness constituted a valuable con- 
sideration, and it follows that even without the execution of the 
contemplated mortgage a good charge was created in the plaintiff^s 
favour, which would prevail, not only against the first defendant, 
but also against the second defendant, who as a judgment-creditor 
could not have a greater interest than his debtor. But does this 
better the plaintifi^s position ? The last clause in section 43 of 
the Code of Civil Procedure provides that for the purposes of the 
section an obligation and a collateral security shall be deemed to 
constitute but one cause of action : so that, if matters rested there, 
the plaintiff by suing for the Es. 4,000 would have precluded 
himself from suing on his collateral security. We have stated 
this position hypothetically, because the Advocate General main- 
tains that, so far as mortgage securities go, this provision is nulli-* 
fled by section 99 of the Transfer of Property Act. Now that 
section is as follows 
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Where & mortgagee in execution cf a decree for the saiMaction of mj claim, 
whether arising under the mortgage or not, attaches the mortgaged property, lie 
shall not be entitled to bring such property to sale otherwise than by instituting 
a suit undei' section 67, and he may institute such suit notwithstanding anything 
contained in the Code of Civil Procedure, section 43. ” 

When the Transfer of Property Act was passed, the Civil 
Procedure Code then in esistence was not the present Code, Act 
XIV of 1882 ; but by section 3 of the present Code it is provided 
that when in any Act ^ passed pidor to 

the day on wdiich this Code comes into force reference is made 
to ‘'5' the Code of Civil Procedure such refer- 

ence shall, so far as may be practicable^ be read as applying to 
this Code or the corresponding part thereof/^ Conceding, then, 
that section 43 of the Civil Procedure Code must be read in 
subordination to section 99 of the Transfer of Property Act, 
what is the result ? If we accept the Advocate-SeneraFs argu- 
ment, we have to exclude mortgages from the operation of the 
last clause of section 48, though they would certainly seem to be 
the collateral securities directly aimed at : we should, in efiect, 
be imputing to the Legislature the error of repugnancy. It is, 
therefore, necessary to see whether the two sections are not reason- 
ably capable of a construction which will avoid that result. 

Now it is clear that section 43 is directed against two evils : 
the splitting of claims and the splitting of remedies. If a man 
omits from his suit a portion of his claim, he shall not afterwards 
sue in respect of it : if he omits one of his remedies, he cannot 
afterwards pursue it, so that if a mortgagee sues on his personal 
security alone he cannot afterwards sue on his real security. 
That we take to be the effect of section 43 standing by itself. 

Section 99 of the Transfer of Property Act is aimed at another 
and distinct evil : the hardship inflicted on mortgcigors by mort- 
gagees proceeding to realize their claim by execution of money 
decrees passed in respect of the mortgagor's personal liability. 
•Consequently, that section provides, that mortgaged property 
shall not be sold in execution of a decree otherwise than by an 
ordinary mortgagee's suit. It will be seen, therefore, that the 
primary purpose of section 99 is not to increase, but to curtail a 
mortgagee's powers ; and to secure that end, and for that purpose 
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alonc^ tlie bar imposed by section 43 of the Code of Civil Pro- 
cedure has to be relaxed. 

Then comes the question how far does this relaxation extend ? 
Does it nullify the whole of that section, and remove the restric- 
tion both on the splitting of claims and the splitting of remedies ? 
We think not; its only purpose is, in our opinion, to relieve 
a mortgagee from the restriction placed on the splitting of his 
remedies. The rest of the restriction is unimpaired, and inas- 
much as the plaintiff in this case has omitted in his former suit 
to sue in respect of the Es. 11,505, which was a portion of his 
claim, he cannot now sue in respect of the portion omitted. 

For these reasons we think that section 43 of the Code of Civil 
Procedure is a bar : the decree of the lower Court must be con- 
firmed and this appeal dismissed with costs. 

Decree confirmed. 
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APPELLATE CRIMINAL 


Before Mr. J iistke Fidton and Mr, Justice Batty* 
QUEEN-EMPEESS v. BASVANTA and othees.’^ 

Evidence — Confession — Metraded confession— Evidence Act {I of 1872), Secs* 
24, 30 cml 33 — Deposition of a deceased witness— Admiss'Mlity of siwh 
deposition in subsequent p^^oceedlngs, 

A confession duly recorded and certified under section 164 of the Criminal 
Procedure Code (Act V of 1898) is admissible in evidence against the per- 
son making it unless shut out by the provisions of section 24 of the Indian 
Evidence Act (I of 1872). 

A mere subsec-iuent retractation of a confession which is duly recorded and 
certified by a Magistrate is not enough in all cases to make it appear to have 
been unlawfully iiidiioed. 

The law in India is not identical with the law in England on the relevancy 
and admissibility of confessions. 

Imperatruc v. Balya Dagdu^) dissented from. 

Beg. V. Balmnti-) followed. 

Where a witness for the prosecution was examined before a committing 
Magistrate, but was not cross-examined, and then died before the case came 

* Cimhial Appeals,, Nos. 350 to 352 of 1909. 

(1) Or, Rnl. No. 3 of 1898. (2) (1874) 11 Bom. H. C. E.. 187. 


1900. 

August 20, 
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on for trial to tlie Ssssions Court, and his deposition was tendered in evidence 
at the trial, 

Meld, that the deposition was a-iniissibla under 'section 33 of the Evidence 
Act (I of 1872). 

AvPEi'tLS from the conYictions and sentences .passed by F, 
C. O. Beaman, Sessions Judge of Belgaiim, in the case of 
Em Dress v. Basvayita and four others* 

The five aceused were committed to the Sessions Court of 
Belgaum on a charge of murder iindor section 302 of the Indian 
Penal Code (Act XLY of 1860). 

Accused Nos. 1 and 2 made confessions before the First Class 
Magistrate of Belgaum implicating themselves and the other 
accused in the crime. 

These confessions were subsequently retracted by )the accused 
during the course of the preliminary inquiry before the com- 
mitting Magistrate on the ground that they had been extorted 
by torture. 

The Sessions Judge refused to admit these confessions in evi- 
dence, as he considered that the circumstances were such as to 
throw a serious doubt on their voluntariness. 

On the rest of the evidence for the prosecution the Sessions 
Judge concurring with the jury convicted all the ^accused of the 
oSence charged, and sentenced them each to death subject to the 
confirmation of the sentence by the High Court. 

Thereupon the accused appealed to the High OourL 

Eao Bahadur F. T. J*. Kirtihar, Grovernment Pleader, for the 
Crown. 

Nilhha-nt for accused Nos. 1,2 and 3. 

lA A. Bliagwat for accused Nos. 4 and 6. 

Fulton, J. j—In this case the Sessions Judge of Belgaum has, 
on the unanimous verdict of a Jury, convicted the five aceused 
persons of the murder of one Satyagowda and has sentenced them 
to death. Against these convictions the prisoners have all ap- 
pealed, and the case now comes before us, both on appeal and on 
the reference of the Sessions Judge, for confirmation of the sen- 
tences. 


im 
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Tlie murder is proved to have’’ been committed about 10 or 
11 A.M. on the 14tb April in the open street in the village of 
Nidsoshi, and there seems no reason to doubt that two persons 
-Anantbhat and Gopal-were actually present at the scene. 

The third accused was arrested within a very short time of the 
mimler at a well on the Akivat road, where he was washinr.- his 
clothes. The fourth and fifth accused were arrested about 10 p.m 
tile next day m a hut about a quarter or half a mile from the 
Mllageoflvidsoshi. The first and second accused were arrested 
at Belgaum on the 22nd April-eight days after the murder. 

The evidence to support the conviction has been carefully 
analjsed by the Judge in bis charge to the jury, and his elassl 
ficatioii may conveniently be adopted. (His Lordship then dis- 
cussed the evidence in detail and continued as follows -) 

It was sugpsted that the deposition of witness No. 2.5, who 

died oefore the trial, was inadmissible, as he was not ero«s- 

examined before the Magistrate. But, we think that, as the 

accused pers.ms had the right and opportmiitv of cro s-exam 

.ninghim, us evidence was admissible under Section 33 of the' 

Mdence Act, notwithstanding the omission of their pleader to 
avail himself of that right. Pieaclei to 

So far the ease as presented to the jury was simnle 'Pfiv 
™ amply by the eviLee before them. Brt 

reused Noe. 1 and 2 on the SOtrAp.', 1“, TT, 
introduce an element of uncertainty. ' . i i= contended. 

The learned Sessions Judge refuqprl ir. j.i 

For two reasons we think that ihct t.,u 
rejecting them. “ error in 

« Nee. I _ 

favour of No. 6 on the prinoiple ./plained ITL “ 
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Jma^% Tlie Judge himself, when he came to pass sentence^ felt 
the difficulty of the situation. He then very properly referred 
to these confessions^ for it would have heen wrong to pass sen- 
tence of death on No. 5 without referenee to them. Similar 
considerations might have suggested the necessity of lajdng them 
before the jury ; hut we notice with some surprise that the pleader 
for No. 5 does not appear to have pressed for their admission. 
Perhaps it may have heen thought that they would not influence 
the verdict ; but they were obviously <»material to the case and 
required to be taken into account. 

In the second place ’we think that even as against accused 
In os. 1 and 2 there was no sufficient reason for their exclusion. 

We are of opinion that in India a confession duly recorded 
and certified under section 164, Criminal Procedure Code, is ad- 
missible in evidence against the pei'son making it, unless shut 
out by the provisions of section 24 of the Evidence Act, 
which alone as pointed out in Pitamdev^s case^^^ by Chief Justice 
Westropp, '^we are at liberty to look for the law of evidence in 
this country.-’’ 

We have read with sympathetic interest the discussion on this 
subject- which has lately appeared in the July Number of the 
Bomhay Law BeimrUr and appreciate the manifest earnestness 
of the writer in his desire to prevent the extortion of confessionvS 
by unfair means. But, in deciding wdrether or not any particular 
confession is admissible in evidence, \ve have to be guided by the 
provisions of the law enacted by the Legislature. It is true that 
in England when a doubt arises as to the admissibility of a con- 
fession, the Court has to decide whether it has been proved 
affirmatively to be free and voluntary. This is the law laid down 
in the v. TJiompson^'^ by Mr. Justice Cave with the con- 

currence of Lord Coleridge, 0. J., and Haw^'kins, Day, and 
Wills JJ. 

In India the law on the subject is contained in section 24 of 
the Evidence Act, as follows ; — 

A confession made by an accused p3rson is irrelevant in a criminal pro- 
ceeding, if the making of the confession appears to the Court to have been caused 
(U (1877) 2 Bom., 61. (2) (1893) 2 Q, B., 12. 
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b any inducement, tbreat, or promise having reference to the charge against 
the accused person proceeding from a person in authority and sufficient in the 
opinion of the Court to give the accused person grounds vrhich vrouldl appear to 
him reasonable for supposing that by making it he would gain any advantage or 
avoid any evil of a temporal nature in reference to the proceedings against him.’’ 

The section must be fairly construed according to its Ian- 
guage^ and if this is done it seems to us impossible to contend 
that the law in India is identical with the law in England as 
explained in The Quee^tu v. Thompson- and the cases therein 
referred to. The question which a Court has to decide when 
debemniniiig on the admissibility of a confession is whether it 
appears to the Court to have been induced by the means men- 
tioned in that section. It may be that this section does not 
require positi ve proofs within the meaning of section 3, of im- 
proper inducement to justify the rejection of the confession. 
The use of the word appears’’ indicates, it may be argued^ a 
lesser degree of probability than would be necessary if proof 
had been required. A Court might perhaps in a particular case 
fairly hesitate to say that it was proved that the confession had 
been unlawfully obtained, and yet might he in a position to say 
thext such appeared to it to have been the case. Still although 
xve think that very probably a confession may be rejected on 
well-grounded conjecture, there must be something before the 
Court on which such conjecture can rest. It does not seem 
possible to say that the mere subsequent retractation of a confes- 
sion which has been duly recorded and certified by a Magistrate, 
is enough in all eases to make it appear to have been unlawfully 
induced. Without assuming the functions of the Legislature 
we cannot lay dowui any general rule to meet the varying cir- 
cumstances of different cases. To require, as the criterion of 
admissibility, affirmative proof that a duly recorded and certified 
confession was free and voluntary, would not, in our opinion, 
be consistent with the terms of sections 21 and 24} of the 
Evidence Act, or "with the interpretation given to those sections 
by Mr, Justice Nanabhai in Hep, v. Bcilvard^^^ which appears 
to us to have been correctly decided and to be in harmony with 
the practice of the Courts. 


<J) (1874) 11 Bom, H. C. R., 137, 
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The remarks made in Imperatrix v. Bahja in so 

far as they may have been intended to prescribe a different prac- 
tice, caniiotj we think, be accepted as consistent with section 24, 
nor do they appear to have been necessary for the decision of 
the ease in which the disputed confession was accepted and 
acted on* 

It may be thought that the law as it stands does nob afford 
adecpiate protection to prisoners against illegal practices whereby 
confessions are extorted, but it Is not peilnissible to ns to amend 
it, What the Legislature doubtless hoped and intended was that 
Magistrates would not record coniessions unless they really 
believed that they ’were made voluntarily (Cf. Queen v. Thom^p- 
son In the case of Magistrates acting under section 164 of 
the Criminal Procedure Code, there can he no question that they 
must be affirmatively satisfied of the volu.ntariness of the con- 
fossioo, an<l that when in doubt on this point they ought not to 
record or give the certificate. The consideration which this ques- 
tion is at present receiving will, we hope, lead to the issue of such 
instructions as may help Magistrates in the difficult task of de- 
ciding what confessions are voluntary/' but the matter is not 
one that can be further discussed in this jiulgment, in which 
we are confined to the points immediately at issue. 

In the present case we can see no reason for supposing that 
the confessions were not voluntarily made. The accused were 
arrested on the 22iid and wmre sent to the Magistrate on the 29tli 
April, Thoir sTatoments were recorded on the 30th, at which 
time their bodies were examined, and no marks of ill-treatment 
Were discovered. Subsequently in the committal proceedings 
they retracted their Ci)nfessions and said according to the English 
translation that tln^y had been tortured. According to the 
vernacular, which doubtless contains the words actually used, 
No. 1 said he had suffered (trouble — ^^innoyance), and No. 2 

said he had been b«^aten {hacladn-hodadu)* 'ihe Magistrate, when 
these statements were made to him on the 30th May, ought, we 
think, to have questioned the accused further on the subject so 
as to ascertain exactly what they had to allege. The remarks 
of Chief Justice Westropp in v. Ka.sliinath Dinkar^^^ show 

<l) Or, Bui. 3 of 1808. (2) (1893) 2 Q. B., 12. 

(S> (3871) 8 Bom. H. C.» 126^ at pp. 137> 138. 
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ttat allegations of ill-treatment made by prisoners are not to be 
overlooked. Tbese remarks^ we feai% are as appropriate at the 
present day as they were when they were written in 1871. But 
it may be that, as the Magistrate who committed the case was 
the same as the Magistrate who a month before had recorded the 
confessions and had examined the bodies of the accused^ he was 
satisfied that the allegations of physical ill-treatment were untrue, 
and, therefore, refrained from farther enquiry on the subject. 
There is nothing, then, show that as a matter of fact these two 
accused had been ill-treated, for we do not think that their general 
>statement on the subject on the 30th May outweighed the fact 
that no marks appeared on their bodies on the 80th April. The 
beating alleged by No. 2 could hardly have escaped detection, 
and no other form of torture was suggested. The fact that the 
accused were eight days in the custody of the police, might sug- 
gest unwillingness to confess at an earlier period, but in the 
Sessions Court the policeman (witness No. 27) who sent them to 
the Magistrate, was not questioned as to his reasons for the delay. 
Looking to the terms of the confessions themselves thex’e is 
nothing special to indicate coercion. Those terms can hardly 
have been dictated by the police, omitting, as they do, the name of 
No. 5. They contain full admissions of guilt, but they are slight- 
ly favourable to the men who made them, inasmuch as they are 
represented as instruments of others, rather than the originators 
of the plot. It may be matter for wonder why they should have 
confessed at all,^ but it is possible that they realized the hope- 
lessness of their position, having committed the murder in the 
presence of witnesses and then fled from the village. In these 
circumstances they may have thought it useless to deny their 
guilt and may have supposed tha..t confession was their best 
course. In many cases circumstances may suggest grounds for 
believing that confessions have been made under pressure, but 
such circumstances seem to us wanting in the present case. The 
Magistrate who recorded the confessions has certified that he 
believes them to have been voluntarily made, and there is nothing 
to make it appear to us that they were obtained by means which 
would render them inadmissible under section 24. 

We, therefore, decide to admit them under the provisions of 
section 375 of the Criminal Procedure Code, Without them 
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the evidence is amply sufBeienfc for the conviction of accused 
Nos. 1, 2, 3 and 4 : and the fact of these confessions having been 

made only serves to assure us of the correctness of the conclusion 
at which the jury have arrived, and to which we should ourselves 
have come on the evidence recorded by the Judge* 

As regards No. 5^ the confessions present difficulties which 
would otherwise have been wanting, but in spite of them we are 
of opinion that the conviction is right. It is difficult to dis- 

' ' ' ' ' ' . ^9 

believe the evidence oz the two eye-witnesses who are as positive 
about No, 5 as about the other prisoners. 

(His Lordship, after dwelling upon the evidence presented 
against accused No. 5, proceeded as follows: — ) 

It seems impossible to suppose that all this evidence could 
thus hastily have been concocted against No, 5, merely on sus- . 
picion based on the old feud, or to doubt the truth of what the 
witnesses depose to. How, then, can the omission of the name 
of No. 5 in the confessions be accounted for ? We think that it 
can only be explained on the hypothesis that for some reason 
or other JSos. 1 and 2, who probably knew nothing of his report, 
wished to screen him. They knew the facts, and possibly be- 
lieved that he was not such an active instigator as Nos. 3 and 4, 
He seems to have taken a less prominent part in the murder 
itself and may have been half-hearted, but that he was concerned 
both in the plot and in the crime itself we think there can be 
no doubt. 

The murder was cruel and deliberate. All who took part in 
it might justly be condemned to die. Bat as usual in cases where 
many prisoners are involved, we hesitate to confirm so many 
sentences and try to discriminate. For Nos. 3 and 4 there seems 
nothing to be said. Their sentences must be confirmed. Nos, 1 
and 2 are younger men who seem to have been acting under the 
direction of others : No. 5, though meanspirited in his conduct, 
seems to have been less resolute about the murder than the rest. 
We shall commute the sentences in the case of these three pri- 
soners. We dismiss the appeals of Nos. 3 and 4 and confirm the 
sentences of death. In the case of the other three prisoners we 
commute the sentences to transportation for life. 
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before Sir L. B. Jenkins, Chuf Jzistiee, and Mr. Justice Tyahji. 
EEENANDEZ (original PLAiNTiir) AmLUST, s. WEAY (oRiaiSAi 

DLFE^’LA3ST), I.ESiOM ENT/ 

Jurisdiction— LeiteiS Patent, tSK.'', Ct. Vi—DtuU—Te,'‘forary residence 

Whfiit t ^ 

Tlie defend mt,\vLov as 1 dblpi.r, id'i Jldhapur on ihe 

6th March, 19UO, t'n route tiY Englr n i -ii a vear’s He i irived h\ 

Bombay on the th M.irch and sailed for Id.gland on tlie lOtii. V^' liilo the def iid- 
ant was in Bo nbav (piz- on t.iie 8th Marcn) the plainti pr sentei a planit 
against him, in the h^;,dii.g of vlnchi ho (defk tidai.1) was statvd to be then 
residing at Malabar Hill iii Bon.bay. The pLiot in tli.? iiist instance nas 
rejected for of jurisdiction. On lippeal, 

that the te n porary residence of the cloTnulvit in Bniibay under the 
circumstances gave the Cou'l jurlsdict-or>, and timt the pia.nt Bhuuid be admit- 
ted. 

Bor the purpoSvS of jiirisdictinn ,a man may be siid print d fade to dwell 
where he is staying at any pirticulai* time, but it is opjii to him to show that he 
is not dwelling there, but itt some other plA*e. The defendant bed no residence 
at Kolhapur at the time i lie plaint was presented, and muot be taken to have then 
been dwelling in Bombay. 

Appeal from an order made by Eiissell, J., rejecting the plaint 
on the ground that the Court had no jiirLsdiction. 

Suit for damages for false imprisonment and malicious pro- 
secution. 

The defendant was the Politieai Agent at Kolhapur, and the 
plaintiff resided there. On the 6th March, 1900, the defendant 
left Kolhd»pur en route for England on a year’s furlough, having 
handed over charge to the officer appeinted to act for him. He 
arrived in Bombay on the morning of the 7th March and sailed 
for England on the 10th. On the 8th March, while he (the de- 
fendant) was still in Bombay, the plaintiff presented the plaint 
to Eussell, J., who rejected it for want of jurisdiction. An appeal 
was filed the same day and notice of the appeal was served on 
the defendant on the following clay (the 9th March). 

In the heading of the plaint the defendant was stated to be 
then residing at Malabar Hill in Bombay. 
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The question on appeal was whether the temporary residence 
of the defendant in Bombay was snfBcient to gi?e the Court 
jiirisdicticn. '■ 

Scof4 for plaintiff. 

Lanfj (Advocate General) for defendant. 

They cited llords v. Baumganeu^^'^ ; Kveret v.Frere^^^ ] Alexander 
X. laiHe l ascai : la. re ; Rmrichandra v. Eeshae^^^; 

Gosoami v. Gini (Jorardluuihiijl^'-'^; Knvasji v. WaUace^'^K 

JE'.kin'Sj C. J.: — The plaiutitT ia tliis case sues to recover 
Rs. Iu,(^h0 as damages for the wroTigiul acts of the defendant. 
The pLiint was presented to Rmsell, J.^ on the 8th March^ 
but he lej eted iron tin* gnnunl i]\at he v as not satisfied that 
the deiViidant was usiduig at Malabar Hill witldn the juris* 
diction of til is (^mrr. \Vn:it e-oisod the <loabfc in the mind of 
tiie leanud Judge I d» u it Icm v?', for a tiioiig’h there is no 
allegation in the body of tlie plaint tlnit Cnlonei Wray ’was then 
residing at Malabar Hili, yet this sta'enent w^as made in the 
description of the deteinlant contained in the h(‘adi3)g of the 
plaint ; and although I think it is desirable tint in eases of 
this kind there sh >ald be a gnieral statement of the fact in the 
plaint^ yet it has always been the practice to accept, in the first 
instance, the statement made in the heading. 

The question for our decision is whether, at the time of the 
commencement of the suit, the defendant was dwelling within 
the jurisdiction. The facts are very simple. The defendant was 
Political Agent at Kolhapur, and he resided there up to the 
evening of the 6tii March. Having obtained a year’s furlough 
he left Kolhdpur on that evening and arrived in Bombay on the 
next day, the 7th March. This plaint was lodged on the 
8th March. The defendant was then in Bombay and he re* 
iiiained here until the 10th, on which day he sailed for England. 

Was the defendant’s remaining in Bombay for this period of 
four daj’s sufficient to satisfy clause 12 and to give this Court 
jurisdiction ? Ordinarily, no doubt, it would not be said that 

(1) (1865) Coryton, 152. (4) (1876) 1 Oh. D., 509. 

(2) (1886) 8 Mad,, 205. (6) (1881) 6 Bom., 100. 
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a man remaining here for so short a time was dwelling here, . 
but that is because he would ordinarily have a permanent dwell- 
ing or residence elsewhere. The eases show that a 

man may be said to dwell, where he is staying at any particular 
time, but it is open to him to show that he is not dwelling there, 
but at some other place, [His Lordship then dealt with the 
evidence and continued :] 

I am of opinion, on the evidence, that the defendant had no 
residence at Kolhapur at tBe time this plaint was lodged, and 
that he must be taken to have been then dwelling in Bombay 
within the meaning of the provisions of clause 12 of the Letters 
Patent^ and that, therefore, this plaint must be accepted, 

Tyabji, J. : — I am of the same opinion, I think that the words 
reside and ^‘dwelP have a narrow or more extended moaning 
according to the intention of the Legislature in the various Acts 
in which they occur. For the purpose of jurisdiction I think the 
authorities establish that, if a person has no permanent residence, 
he may be said to dwell wherever he may be found. How had 
Colonel Wray any permanent residence when this plaint was 
presented ? The only residence that has been suggested is 
Kolhapur. But he gave over charge of his appointment there 
and left the place on the 6th March, The house in which he had 
lived there was not his own. It was a house belonging to 
Government and is occupied by the Political Agent for the time 
being, and the officer appointed to act for Colonel Wray took up 
his residence there. Colonel Wray had sold of his furniture and 
other effects at Kolhapur, so that it would appear that he did 
not intend to return. At all events there is nothing to show 
.that he did intend to return. I think, therefore, that he ceased to 
dwell at Kolhdpur on the 6th March, and that when this plaint 
was presented he had not acquired any other residence, and must, 
therefore, be taken to have been then dwelling in Bombay, and 
that this Court has jurisdiction under clause 12 of the Letters 
Patent, 

Appeal allovjed. 

Attomejs for plaintiff Messrs. Thukurdas, MammL Cam, 
Attorney for defendant •.■^TAe Qovemmeat Micifor. 
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Before Sir Z» S. Jenkins, Chief JmUee, mid Mr, Justice 
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CJnmind Broeedtire Code (Act V of 1B9S), Sees. 145 and b2Q --^Transfer 

of a ease — OHmiml ease---JBias of Judge — Magistrates under 

See. 14:0 — Breach of pecme-^MigMs of the parties. 

The provisions of section 526 of the Criminal Procedure Code (Act Y of 1898) 
do not give any power to direct the transfer of any proceedings initiated under 
section 145 of the Code. Such proceedings cfo not constitute a criminal case ** 
within the meaning of section 526 of the Code, A criminal case means a case 
arising out of, and dealing with, some crime already committed. It does not 
include proceedings taken for the prevention of crime. 

Under section 145 of the Code a Magistrate is not at liberty to go into the 
merits of the claims of any of the parties to the dispute, to a right to possess 
the subject thereof. He can decide only the fact of possession at the date of 
the order requiring the parties to put in their statements. 

The parties cannot be called upon to furnish a statement of their rights, nor 
can the Magistrate take, as the basis of any action he may finally decide upon, 
any conclusion at which he may arrive, or at which he may have arrived, as to 
the respective titles of the parties. 

This was an application under section 526 of the Criminal 
Procedure Code (Act V of 1898) for the transfer of a case from 
the Court of the First Class Magistrate at Paudharpur. 

The applicants were thQ Sevadharis (temple servants) of the 
temple of Shri Pandurang at PandharpurOb The Badves, who 
opposed the application, were the chief priests^ managers, and 
trustees of the said temple. 

A dispute arose between the Badves on the one hand and the 
Sevadliaris on the other, about the right of performing the 
Alankar Fuja (decoration rites) at the temple. 

Thereupon one Dnyneshwar Dadaji Badve made a complaint 
to the District Magistrate of Sholapur, complaining that the 
Benares, a class of Sevadharis, had obstructed him in the per- 
formance of the midpuja. 

On this complaint the District Magistrate passed an ex parte 
order on the 10th of October. 1899, to the following effect ; — 

^ Criminal Application for Ee vision, No. 144 of 1900. 

( 1) Seo I, L. E, 24 Bom., 527* 
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There appears to bo a dispute about the Alanhar PuJ a* Bat looMug to 
the past praetieej the Badves alone have the right to perform the service, and the 
High Court of Bombay has also decided that Bcidvea alone should perform this 
fuja* The Benares and the other Bevadliaris have no right at all to perform 
this service. For this reason? if the Semdharis or other persons obstruct the 
jB aches at the time of this service, the police should remove the obstruction, 
and, if necessary, those who cause the obstruction should be expelled from the 
temple during this service.” 

This order was set aside by the High Court on. the 22ucl 
January^ 1900^ on the ground of defect in procedure, and the 
District Magistrate was directed to re-hear the case after giving 
due notice to all persons interested in the matter. 

After the remand the District Magistrate transferi’ed the case 
for inquiry to the First Class Magistrate at Pandharpur. 

On the 12th Maj^ 1900, the Magistrate purporting to act un- 
der section 115 of the Crimiiial Procedure Code (Act V of 1808) 
issued an order to the Badves as well as to all classes of Seradhafis 
requiring them to fise written statera^mts of their respective 
rights and duties at the performance of the Alankar Ptija, 

Thereupon the present application was maile to the Bigh Court 
by the Sevudharis for the transfer of the ease from the Court of 
the First Class Magistrate to another Court, on the following 
grounds, viz. : — 

(1) That the First Class at P lalhavpur being a yejm or 

patron of one of the Badees, there was a likelihood of his dealing with the 
case with a real bias in their fav'our. 

^*(2) That the Magistrate had already expressed bis opinion in favour of the 
Badves and against the Sevadharis aboii'-. their respective lights and duties at 
the temple, especially in connection with the A/atiJcar Puja, in a report submit- 
ted by him to the District Magistr-iie of ShuUpur on 5tli. M:iy, 1893. 

“(3) That the Magistrate having thus prejudged the merits of the case was 
disqualified from trying ths case.’ ’ 

Upon this application the High Court is.sued notices to the 
District Magistrate and the Badoes to show cause why the case 
should not be transferred. 

Thereupon the District Magistrate m^de the following affi- 
davit 
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*’It is a facttliat Mr. Tliakaris the of Tisliwaiiath Gopal Badvoj but 
tlio -word ' patron * is not a quite correct translation of the term ‘ It 

m customarj for ererj Hindu to have sonre ^ tifadhya' or priest at sacred 
Ijlaces like Paadharptir ; this relation of ^^ejman' and priest has descended to 
Mr. Thakar and Tishvranath Bacive from their forefathers as a mere matter 
of form, I am sure it can in uo waj affect the judicial Impartiality of tho 
former. 

It is also true that Mr. Thakar once submitted a report to the District 
Deputy Collector, Sliolapur, regarding the Alanhar Puja T^diile I\ramlatddr 
at Panclliarpur ; br.t that report simply expjiessed his general views and has 
nothing to do with the trial of the case or consideration of its judicial merits. 
It was nicreh’ a depaitincntal report submitted in a non -judicial capacity. 
Besides, in the present case, this report has boon already rejected as evidence. 
I5 therefore, declare that neither of these facts will inEuenee the Magistrate 
in a judicial inquiry or interf era with his judicial mdependeiice.” . 

(r. 8, Rao for applicants. 

iV. (j. Chanclavcifkaf for opponents, 

Eao Baliddur V, /, Kirti/mrf Government Pleader, for the 
Grown. 

The following jnclginent was delivered by 

JenkiIsS, C. J. : - A dispute having arisen at PandHarpur between 
the Ruches and Sevadham of a temple/with reference to the right 
of the Sevadlicins (or temple servants) to participate in the Alan-- 
hr Tuja (or decoration rites), the Magistrate of the district, 
apparently with a view to prevent a possible breach of the peace, 
referred petitions received by him on the subject to a First Class 
Magistrate and on receiving his report issued an order purporting 
to affect the Sevadharis generally. That order owing to the defect^ 
ive procedure follov;ed, and other grounds of objection, appear- 
ing to be open to revision as 2 / f/m of the powders conferred, 
by Chapter XII of the Code of Criminal Procedure, was consi- 
dered in Application No. 24-7 of 1899 and ultimately set aside 
by a Division Bench of this Coint {In re Panchm^iff 
Mr, Justice' Eanade and Mr. 'Justice Crowe) which directed .-tho 
District Magistrate to rehear the case after m all the 

persons interested parties, and receiviiig the evideiice they may 
produeo before him. and to pass a fresh order J' It appears that 
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after the return of the records and proceedings, further action was 
taken by the. First Class Magistrate; who issued to the ‘parties 
concerned in the alleged dispute an order; which purports to he 
■under sub-section 1 of section 145 of the Code, requiring them to 
attend m person or by pleader; or to . put forward statements 
of the rights which they respectively claim. The present applica- 
tion has now been made to this Court to transfer the matter from 
the Court of the First Class Magistrate wdio made that order; to 
some other competent CourK 

The impartiality o£ the Magistrate in question has been in> 
pngned both on the ground that he has already inquired into 
and reported (unfavourably it would seem to the present appli- 
cants) on the subject of the dispute, and also that he is the 
hereditary yejvmn of one of the parties concerned in the dis- 
pute as an %]}adh^a or priest of the shrine. Among the papers 
now before this Court is a document which purports to be an 
affidavit by the [Magistrate of the District; and w’hicli {inter 
alia) sets forth the opinion of that officer to the effect that 
the Magistrate whose impartiality is impugned, will not be in- 
.flueneed by the relations in which he admittedly stands to one of 
the parties interested. It is somewdiat difficult to understand on 
what grounds it could have been supposed that such an expression 
of opinion could have formed a basis for any decision by this Court 
as to the advisability of directing the transfer applied for. And 
it is by no means reassuring to find that the head of the Magis- 
tracy of the district, in a document of so solemn a nature as an 
affidavit under the sanction of an oath; should have felt no liesita- 
ti'oh in making a statement which is not one as to facts, bat 
as to his personal opinion, wdiich in the circumstances can only 
rest upon conjecture as to the mental attitude of another officer. 
In considering the expediency of directing a transfer for the 
ends of justice; the Calcutta High Court {Du^m/rofiY. 
has deemed it essential to decide ^^not merely the question whe- 
ther there has been any real bias in the mind of a Magistrate; 
but also the further question whether incidents may not have 
‘ happened which though they may be susceptible of explanation 
ui’e nevertheless such as are calculated to create' in the mind of 
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the accused a reasonable apprehension that he may not have a 
fair and impartial trial/^ This ruling has been followed in 
Legal Rememlmticer t. BhairaJb CImulni GlmeherbnUy'^^'^i where it 
was observed that the importanoe of securing the confidence of 
parties in the fairness of the tribunal is next only to the import* 
ance of securing a fair and impartial tribunal (p* 733), A similar 
view was expressed by the Allahabad High Court— Ali 
V, Ilammau Prasad % The District Magistrate on perusing those 
rulings will no doubt perceive that the#impressious produced in his 
own mind as to the impartiality of the Magistrate, require, less 
consideration than the effect likely to be produced in the minds 
of the parties and their witnesses, by the selection of a Magistrate 
whose personal antecedents or circumstances have however un* 
' avoidably connected him with either the one party or the 'other. 
Such considerations could not altogether have been overlooked 
had it been necessary for this Court to determine whether 
transfer should in this case be directed . 

Having regard; how^ever, to the wording of section 526 of the 
Code we have come to the conclusion that the provisions of that 
section confer no power to direct the transfer of any proceedings 
initiated under section 145 of that Code. 

The orders that may be passed under suVsection (1) of section 
52G are specified in sub-clauses (i) to (iv) of that sub-section. 
The first of these clauses authorizes an order that any offence be 
infinired into or tried by any Court competent in all respects but 
that of local jurisdiction. Section 145; however^ does not cou'* 
template inquiry or trial into an offence. It deals, as the heading 
to Part IV in which it is contained suggests, with the prevention 
of offences, \vhich, if the procedure be effectual, may never be com- 
iiiittod, and which if committed could not be inquired into or tried 
under the procedure prescribed in section 145. 

Clause (ii) of section 526 authorizes an order that any criminal 
case or appeal or class thereof be transferred. The -word crimi- 
nal*^ governs the ^vord ^'appeaP’ as well as the word case'', and 
must, therefore, bear the same connotation ia both connections’-— 
that is“to say, a erimiiial case like a criminal appeal must arise 

, U) (1S97) 25 Cab, 727* (2) (1896) 19 All., 64. 
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out o£ and deal witli some crime already commitfcecL It scems^ 
thereforej that this clause confers no power to deal with procoduro 
that can he taken only for the prevention of crime. Indeed the 
phrase criminal case^^ recurs in clause (iii) of section 526 where 
it is manifestly incapable of application to any proceedings wliieli 
could not he transferred to^ and tried before^ this Court. Clause 
(iv) of section 526^ it is equally obvious, has no reference to pro- 
ceedings under section 145. The remaining sub-seetions indi- 
cate with sufficient clearnt^s that the power to transfer operates 
only when there is a person accused. 

Section 145, it is true, contemplates a procedure which may 
involve such inquiry as would fall within the definition iu clausa 
{h) or {m) of section 4 of the Code. But tha action which may 
ultimately be taken thereunder, is not punitive, but preventive, 
and for that purpose, as sub-section (6) shows, is provisional only 
until such time as final or formal adjudication on the rights 
affected may be obtained and carried into effect by a Court com- 
petent to deal with the matter in due course of law. The Magis- 
trate in acting under that section is restricted by the necessity 
of observing all the conditions thereby imposed as precedent to 
the exei'cise of the powers conferred. Siib-seofcioii 4 expressly 
provides that he is nob at liberty to go into the merits of the 
claims of any of the parties to the dispute, to a rijM to possess 
the subject thereof. He can decide only the fact of possession at 
date of the order requiring them to put in their statements. 
And, further, this sub-section implies that it is unnecessary for 
him to formulate a decision even on that point if it should pre- 
sent insuperable difficulties. He is to decide the fact of possess- 
ion if possible”, but alternative action when decision on that 
fact is not possible is authorized by the second proviso, which 
enables the Magistrate to attach the subject-matter of the dis- 
' pute* It is thus evident that nothing that could affect the 
past, present or future rigMs of the parties, vras contemplated in 
the section* The action to be taken (though judicial inquiry and 
Judicial discretion are no doubt required as essential to the exercise 
of the powers conferred) is quad executive action, haTing* for its 
object and justification the prevention of a breach of tho public 
peace. The existence of a dispute likely to cause a breach of the 
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peace is a condition lying at the root of the powers conferred.. It 
is expressly stated in sub-section (1) as a matter on which a Magis- 
trate satisfied before he can take any action at all un- 

dei the sectioiij and sub-section (a) imperatively requires that the 
Magistrate shall, even after he has passed his order, cancel it on 
its being shown that no such dispute exists or has existed. 

Looking to the facts of this case, and especially to the circum- 
stance that proceedings appear to have been protracted thereiu from 
a date earlier than the commeneementtif the current year without 
apparently any ground arising for apprehension of violence of any 
kind on either side, we deem it desirable that the Magistrate who 
is to deal with this case, should have his attention specially direct- 
ed to the foregoing remarks in order that he may satisfy himself 
of the fact that there is such likelihood of a breach of the public 
peace as would be necessary to justify him in taking any action 
whatsoever under the section. We also deem it necessary to em- 
phasize the necessity of limiting the enquiry, which must precede 
his final action, to the issues with which alone the section empow- 
ered a Magistrate to deal, that is to say to the actual fact of 
possession, as distinct from any question of rights. The rights of 
the parties can only be inquired into by Courts legally competent 
to give a definitive judgment thereon. 

Our aHention has been drawm to the wording of the order made 
by the hirst Class Magistrate, ostensibly under sub-section (1) 
of section 145 . We understand that it requires the jiarties con- 
cerned in the dispute to put in statements as to their respective 
rights. That order is not now before us on revision. We will 
therefore, confine our remarks on it to the observation that the’ 
parties cannot bo called on m these proceedings to furnish a 
statement of their rights, nor can the Magistrate take as the 
basis Many action bo may finally decide upon, any cJnelusion 
at which be may arrive, or at which he may have arrived as 
to the respeMive titles of the parties. He is juMified only by 
the terms ot the secUon, in taking measures to prevent a brLh 
of the peace, if satisfied that otherwise a breach of the neaco 
IS ifcelylo be caused by the dispute. Whether he b soLis- 
bed, and what , are the measures authorked -bythe section which 
aie muM. appropriate, in -the- oircumstanp®, are matters forks 
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own judicial conscience. His duty as a Magistrate is to pre- 
vent a disturbance of the peace, and provided he acts within the 
powers given him by law, there is nothing in the Code which 
%?ouid justify any of the parties in attempting to hamper the 
beneficent exercise of his discretion, Proceedings under section 
145 of the Code are by section 435 expressly excluded from the 
class of proceedings liable to be dealt with on revision. And in all 
the cases in which the High Courts have interfered with proceed- 
ings purporting to have «heen taken under Chapter XII, that 
interference has been justified by the fact that the orders revised 
were not really orders under that chapter at all, but would have 
required, to validate them, powers which the Legislature has not 
seen fit to confer on any one. The powers which are conferred by 
Chapter XII appear, however, to be such that in order to attain 
their object, the prevention of disturbances and other offences 
affecting the public, they must necessarily be exei’cised with 
promptitude, and it would paralyse the Magistracy in the prevent- 
ive action contemplated in Chapter XII if, at the moment when 
such action is about to be taken, parties to a dispute likely to 
cause a breach of the peace could tie the hands of the Magistrate 
by obtaining a stay of his proceedings and a transfer to another 
Court# For these reasons we must decline to interfere, but direct 
that the remarks m this order should .be communicated to the 
First Class Magistrate concerned, so far as they apply to the 
proceedings taken or to be taken by him. 

Order accordingly* 

APPELLATE CIVIL 


Before Mr* Justice Fulton and Mr* Justice Crowe* 

BHIYA AND AXOTHEE (osiginal Deeehdaxts), Appeelaxts, V. YITHYA 

AXD' AXOTEEE (ORIGIKAI* PiAIKTIFPS), EeSPONDEETS.^ 

Yatmi — Bomlay Act III of 1874, Bee* l^—’Stiit for a declavaUon of rigid to 
a share in a> vata^if and to paHkipate in the emoluments of the vatan--' 
Jurisdiction of the Civil Court to entertain such stcU-^Jiirlsdicthn* 

Where the plaintiffs sued to obtain a declaration that they were entitled to a 
third share in a BJahirki vataia and to participate in the profits of the vatan, 

* Second Appeal, Ko. 73 of 1900 , 
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Beldi tliat under section 13 of Bombay Act III of IS?*!- tlie Ciril Court had 
no jurisdiction te make the declaration sought. . 

FarsJia v. Lagm^ja followed. 

Secoitd appeal from the decision of J. B, Aleoch^ District 
Judge of reversing the decree of Eao Sdheb Y. G. Kadus- 

kar^ Subordinate Judge of Satana. 

Plaintiffs sued for a declaration that as vatandar Maliars they 
were entitled to a third share in a Mahdrki vatan and to enjoy a 
third share in the profits of the vatan. • They also prayed for an 
injunction restraining the defendants from obstructing them in 
the enjoyment of the said share^ and for damages. 

Defendants denied that the plaintiffs had any share in the 
Mah^rki vatan. 

The Court of first instance dismissed the suit on the ground 
that the plaintiffs had not proved their right to any share in the 
vatan in question. 

On appeal the District Judge held that the plaintiffs had 
proved their claim. He^ therefore^ reversed the decision of the 
first Court and granted the declaration sought. 

Against this decision defendants appealed to the High Court; 
contending (inter alia) that the Civil Court had no jurisdiction to 
entertain the suit under Bombay Act III of 1874, 

5. i?. DalcMej for appellants (defendants). 

D, A, Kliare^ for respondents (plaintiffs). 

FcltoM; J.:— The plaintiffs sued to obtain a declaration that they 
as vatanddr Mahdrs arc entitled to a third share in the Maharki 
vatan and to enjoy a third share in the profits of the said vatan 
and to recover Bs. 6 as damages from the defendants, and to 
obtain an injunction restraining the defendants from obstxuict- 
ing them in the enjoyment of the said share, 

There is no dispute about the vatan lands. The plaintiffs, it is 
admitted; are in possession of .the Taralki Inam land and the 
defendants are in possession of the Mahdrki Indm land/ neither 
party claiming any share in the lands held by the opposite party. 
The whole dispute is about the plaintiffs’ right to perform a share 
(V (ISSS) 13 Bom,, ss. , 
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o£ the service for the villagers and to receive from them a share 
of the customary emoluments whether ia money or kind (such as 
the skins of animals), 

Now it seems to us that, having regard to section 18 of 
Bombay Act III of 1874, the Civil Courts have no jurisclietion 
to make the declaration sought, and consequently cannot award 
damages or grant the injunction. The decision in TarsJia v. 

is an express authority on the point. Section 18 
reserves to the Collector flie duty of defining, with the odd of a 
paiichayat, or otherwise as provided, the nature and extent of 
the right to levy in money or kind from individuals and the 
duties to be performed, and the persons, families or classes liable 
to make payment and to perform the duties : and, if the Civil 
Courts had concurrent jurisdiction to define such rights and duties 
of the Mahdrs mter se^ the object of the section, wliich seems to be 
to enable the Collector to adjudicate on such matters, if possible 
by means of a panchayat, would be frustrated. The learned 
pleader for the respondents referred us to Part X of the Act ; 
but that part, while conferring on the Collector certain powers 
for the registration of the names of vatandars and the determina- 
tion of their respective responsibilities and duties, does not conflict 
in any way with the provisions of section 18. He also referred 
us to the decision in GovUul v. Bajmjl which, however, turns 
on different sections of the Act relating, as it does, to a kulkarni 
vatan in regard to which there is no section similar to section 18. 

Whether a suit hy Mahars would lie for a declaration that the}^ 
%vere members of a Maharki vatan, remains undecided. The 
present suit, in which the plaintiffs claim a third share in the 
vatan and to receive a third share of the profits, seems clearly to 
clash with the Collectors jurisdiction under section 18 to define 
the nature and extent of the right to levy the emoluments in 
money or kind, and the persons, families or classes liable to per- 
form the duties. 

After such rights and duties have been duly defined, the Civil 
Courts may Lave jurisdiction to enforce them,* but vre think that 
they have no power to declare their nature or extent. 


0 ) (18SS) 13 Bom., 83. 


(2) (1393) 18 Bom,, 51G. 
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We must, therefore, reverse the decree of the lower Appellate 
Court and reject the claim. But as the question of jurisdiction 
was not raised by the defendants in either of the lower Courts 
or taken in the memo, of second appeal, and time had consequently 
to be given for argument, we think it fair to direct that the 
parties severally pay their own costs throughout. 

Decree reversech 


APPELLATE CIVIL, 


Before ^S'^V L* Jenlim^ G/def Justieej and Mr, Justice Crowe* 
GUPDAPPA AND ANOTHEB (OBIOIHAI. Pj[,AINTirrs), APPELLANTS, V, 

TIEKAPPA (oEiQiNAL Deebkdaitt), Eespondent.^ 

Bes judicata-^ Civil Frocedure Code {Act XrFo/ 1882 ), Sec* 13 , B.v^ln, II — 
Different suits for the smie land alleging different titles. 

Tiic plain tiijSs sued to recover certain land, alleging that o a the death of the 
widow of the former owner they heeame entitled as reversioners. Tiny had 
previously sued the defeiidant for the same land claiming as the surviving 
members of the joint family to which the former owner belonged, That suit 
had been dismissed. 

Held; that the present suit was barred by the provisions. of section 13 of the 
Civil Procedure Code (Act XIY of 1882); 

Second appeal from the decision of R. J, 0. Lord, District 
Judge of Dharwdr, reversing the decree of Rtto Sahel) Ezra 
Reuben, Second Class Subordinate Judge of Haveri. 

Suit to recover possession of land. The plaintiffs were first’ 
cousins of one Ningappa, who died in 1870 leaving a widow 
named Chenbasava. She died in 1894 and the plaintiffs took 
possession of the land in dispute. The defendant Tirkappa was 
the brother of Chenbasava, and he filed a suit in the Mamlatdar’s 
Court for possession, alleging that his sister Chenbasava had 
transferred the land to him. The Mtolatdar passed a decree in 
his favour. The plaintiffs in collusion with the village officers 
managed to delay the delivery of possession to the defendant and 
they filed a suit (No, 19 of 1895) in the Subordinate Jiidge^s Court 
claiming the land as the co-parceners of their cousin Ningappa and 

^ Second Api^eab 198 of 1900. 

B 1560—3 
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praying for the confirmation of their possession and for an in- 
junction ordering the defendant not to obstruct their possession. 
That suit ^Yas dismissed, the defendant proving that plaintiffs 
and Xingappa were divided, and that they had lived separate 
for several years. The defendant in the meanwhile executed the 
Mamlatclar's decree and recovered possession of the property. 

The plaintiffs now sued, claiming possession as the nearest 
reversioners of Ningappa and not as successors in an undi- 
vided family. 

The defendant pleaded {inter alia) that the suit w^as barred 
by sections 13 and 43 of the Civil Procedure Code (Act XIV of 
1882). 

The Subordinate Judge found that the suit was not barred by 
sections 13 and 43 of the Civil Procedure Code ; that the plaint- 
iffs were the first cousins of Ningappa, and as such were his 
nearest reversionary heiis, and tliat the transfer set up by the 
defendant was not proved. He, therefore, allowed the claim. 

Oil appeal by the defendant the J udge reversed the decree, 
holding that the suit ivas barred by the plea of re^ jndicaia^ 

The plaintiffs preferred a second appeal 

X. i/. Kellcar for the appellant (plaintiffs) : —The decision of 
this case depends upon the meaning to be put U|)on the words 
litigating under the same title ^ in section 13 of the Civil Pro- 
cedure Code and the word ^ ought ^ in Explanation II of the 
section. The plaintiffs sued in their former suit as surviving 
co-parceners of Ningappa and now they claim the same property 
as his nearest reversioners. They are not, therefore, litigating 
under the same title within the meaning of section 13. 

[JexivIXS, C. J. ; — -The explanation says that matters which 
ought to have been in issue must be considered to have been in 
issue and decided.] 

We submit that the explanation says notliing about the deci- 
sion of the matter in issue— Alonclul v, JBaroda Sundari 
Da8i^\ It cannot be said that the plaintiffs ought to have made 
the second title a ground of claim in the first suit, because the 

. 0) flS97) 24 Cal., 711. 
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two titles Tire dissimilar and inconsistent, and must be supported 
by difibreiit kinds o£ evidence — Fershad v. Majhmari 

Bid tan to , • " 

[Jexkix's, C. J. : — The test is, are the matters in issue in ^tlie 
two suits so dissimilar as to cause' confusion ?] 

In the first suit it w’as necessary for the plaintiffs to prove 
the joint character of the property. In the present suit the 
cause of action is the reversion. As reversioners the plaintiffs 
became entitled to the property on ♦the death of Xingappa’s 
wddow. There is no rule which compels a plaintiiT to aver all his 
titles at one and the same \AmtSheo Batan Singh v. Sheo Sakai 
; Konerrai' v, Gnrrav '^^ } Gird/iar v. I)agahhai''^\ 

Narayau G, C kandavarkar, for respondent (defendant) t— In 
both the suits the causes of action were substantially of the 
same character and the plaintiffs were litigating* for the same 
property. The principle of res judicata, therefore, applies — 
Srimut Bajah Moctioo Fijaga w Katama NatcMad^'^ ; Jihmii 
Nath wShih Nath 

Je^ucins, G. J. : — 111 this case, the sole question for our deter- 
mination is the applicability of the plea ol res jiidiccda: the 
first Court has repelled the plea, whil^ the District Court on 
appeal has supported it. The plea is based on Suit No. 19 of 
1895 commenced by the present plain tiffs against the present 
defendant, by wdiich they prayed to be confirmed in possession 
of the land in suit, and for an injunction. In that suit the 
plaintiffs alleged that they iv ere entitled to the land, and the 
title they put forward was that, as the sole surviving members 
of a joint family, they were its owners. This suit was dismissed 
on the ground that they had failed to establish their title. 
Having in the meantime been deprived of possession, the plaint- 
iffs have brought this suit for recovery of the same land alleg- 
ing a title by heirship as distinct from survivorship^ and to this 
claim it is that the plea of m jbidiraio. is urged as a bar. 

The appellant has before us complained of the needlessly 
strong language of the District Gourt, and I think with reason : 

(1) (1892) 20 Cal., 79. (4) (1882) 8 Bom., 17h 

(2 (1884) G All, 358, (5) (1S6G) 11 Moo. I. A., 50, 73. 

(3) (18,81) 0 Boim, 580. • (C>) (1882) 8 Oal., 819, 
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it added nothing to tlio case and merely has served, in some 
measure, as a weapon with which to attack the judgment of which 
it is a part. The case, however, must he considered and deter- 
mined apart from the particular remarks to which objection has 
been taken, and to this I will now proceed. 

The point is governed by section 13 of the Civil Procedure 
Code, the material part of which is as follows ; — 

“ No Court shall try any suit or issue in which the matter directly and 
Buhstantially in issue has heen^directly and suhstantially in issue in a former 
suit between the same parties. 

JEJxjilanatmh L — The matter above referred to must in the former suit 
have been alleged by one party and either denied or admitted, expressly or 
impliedly, by the other. 

Bxplamtioji JL — Any matter which might and ought to have been made 
ground of defence or attack in such former suit shall be deemed to have been 
a matter directly and substantially in issue In such suit.” 

It comes then to this ; was the title by heirship a matter 
which migld and ou^/d to have been made ground of attack in 
Suit No. 19 of 1895 ? for if so, then it shall be deemed to have 
been a matter directly and substantially in issue in that suit^ 
and; having regard to the result of the former suit^ to have been 
finally heard and determined adversely to the plaintiffs. That I 
take to be the plain meaning of the words apart from the decis- 
ions to which I will later refer. 

Now that the plaintiffs cotdcl in the former suit have alleged, 
in the alternative, their title as heirs, is conceded : equally, as 
it appears to mo, they ought to have so alleged it. It was for- 
bidden by no rule of pleading ; on tbe contrary, it was neces* 
sary for the complete and final disposal of all questions as to the 
plaintiffs' title. As^ however, Mr. Kelkar for the appellants has 
called to our attention a large number of cases^ wdiich, he main* 
tains, place a different interpretation on the words of the section, 
it is necessary that I should examine them to see how far they 
really support his argument. 

First I will take the decisions of the Privy Council and of this 
Court, for they alone are binding on us ; and then I will pass 
to the decisions of the other Courts. The only Privy Council 
case to which Mr. Kelkar in support of his appeal has called 
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our attention^ is Earnest ar Per shad v. Eajknmari RtMctn^'^ j but 
I fail to see bow it assists him, for in that case the plea was GxrDBArpA 

sustained. What is apparent^ however, from the judgment is, tieS!.ppa, 

that their Lordships considered that the case should be determined 
on the words of the section tliQmselves : no authority is even 
cited. In reference to those words it is said ^^That it " might ^ 
have been made a ground of attack is clear. That it ^ ought ^ to 
have been, appears to their Lordships to depend upon the parti- 
cular facts of each case. Where matters are so dissimilar that 
their union might lead to confusion, the construction of the 
word ^ ought ^ would become important ; in this case the matters 
were the same. It was only an alternative way of seeking to 
impose a liability npon Run Bahadur, and it appears to their 
Lordships that the matter / ought ^ to have been made a ground 
of attack in the former suit, and, therefore, that it should be 
^ deemed to have been a matter directly and substantially in issue ’ 
in the former suit, and is res 

The test, therefore, proposed whereby to determine whether it 
ought to have been matter of attack is this : are the matters so 
dissimilar that their union might lead to confusion? To my 
mind there is in this case but one answer to that question; that 
absolutely no confusion would have arisen had the plaintiff in 
the former suit pleaded in the alternative the title he now sets 
up. In this connection I may appropriately cite the remarks of 
Lord Westbury in Sr mtd Rajah M Katama 

Natchiar ^'^ ; 

In tlie first place, it is clear, upon the former record, that the appellant had 
then tlio po-wer of reljing upon that document as being a valid will. He in 
effect stated, or might have stated, his defence in the suits of 1836 in the 
alternative. lie might, first, have insisted that it was aii undivided proj)8rty, 
and that, therefore, the plaintiff in those snits had no interest therein; and, 
secondly, he might have pleaded, but if it shall turn out to he a divided pro- 
perty, then my title arises under this instrument, and I plead and rely upon 
it as amounting to a valid devise in my favour. When a plaintiff claims an 
estate, and the defendant, being in possession, resists that claim, he is hound 
to resist it upon all the grounds that it is possible for him, according to his 
knowledge, then to bring forward. The present appellant might have insisted 
on the validity of the alleged will ; but instead of doing so when his suit came 
on to be heard and decided in tbe Court of final ajppeal, he in effect disclaimed 
(1) (1892) 20 Cab, 79. ' (s) (1866) 11 Moorc^s I. A., at p. 73. 
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all tltlo under the instriimont as a "willj and insisted tliafc it must be regarded 
by tbe Coui’t as not being testamentary. Tbero ^Tould bo an end to all socTirity 
in tlie administration of justice if tbo course taken by tbo aj>pellant of 
setting up tlie 'will wore allowed.’’ 

It probably would bo enough to rest on the principle thus eii- 
iineiated by the Privy Council ; for the principle once ascertained, 
its application must depend on the facts of each case : ])Ut on tbo 
whole it will be more satisfactory to examine tlic rest of the 
cited cases, or at any rai^ the more material of them, in ILjJI 
Hamm Ibrahim v. Manclianim Kaliamhs Mr. Justice YYsst 
and Mi% J ustice Pinhey upheld the plea, so the decision there 
does not help the plaintiff. Sad?^ v. Baka^^'^ must have been 
decided on the Code of 1859, which did not contain a section in 
the terms of section 13 of the present Code; so it cannot assist 
us. Konerrav v. Gurrav is a decision on Explanation II to 
section 13 of the Code of 1877, wdiich agrees with the terms of 
the present Code : it is, therefore, directly in point. The Court 
in upholding the plea of res judicata said (p. 594) : 

The rule of ras judicata, by wHcli our Courts are to be guided, k now 
contained in gection 13 of Act X of 1877. It is clear that tlie matter at issue 
ill the present case was not beard and finally decided in the former suit, unless 
it be held that it was constructively in issue in tlie former suit by reason of tlie 
provisions of Explanation II to section 13, wliicli os acts tliat ^any matter 
wbicli might and ought to have been made ground of defence or attack in such 
former suit shall be deemed to have been a matter directly and substantially in 
issue in such suit.' It is possible that the plaintilf miglit, in his foimer 
suit, have made an alternative case, and have prayed that, if the Court should 
come to the conclusion that the title which he set up was a bad one, and thai- 
he was not entitled to the relief which lie c”* aimed, it should nevertheless award 
to ium a different relief, founded upon a different and antagonistic cause of 
action. The i:)]aintiff might, we say, possibly have been allowed to combine 
two such grounds cf attack in one suit ; but wo cannot say that lie ought to 
have done so. The injustice and inconvenience of insisting on such a procedure 
are very clearly pointed out by Garth, C. J., at page 162 of the report of the 
EuE Bench case already referred io— I) enohundhoo C/iowdknf v. Kristomoim 
Bosses (I. L. E., 2 Cal., 152)/^ 

All tlien that; this ease comes to is, that, there the Court 
thought the circumstances such that it could not he said the 

(’.) (1878) 3 Bom,, 137. (2) (1878) 4 Bom., 37. 

(3) (1881) 5 Bom., 580. 
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plaiiitiffi ought to have the tw'o'gronnds of attack in the first suit. 
No test is proposed^ nor any principle laid down^ so that we are 
unable to say how far the decision proceeded on the principle 
later enunciated by the Privy Council. And when the circum- 
stances of that case are examined, it is at once apparent that 
they widely differ from those with which we are now concerned^ 
and that the determination to which they led can afford no solu- 
tion of the question no^v under our consideration ; for the confu- 
sion that might have resulted from a q^)mhination of the several 
matters appertaining to that case can afford no clue as to whether 
here the combination would have had a like result. Whether 
it would have altered Mr. Justice MelvilPs opinion had Lord 
Westbury^s remarks in. SrhmU Itajali Moottoo Vi^aya v. Katama 
NatcJiiar been brought to his notice, I cannot say ; but I find 
that in the later case of Girdhar Mamrdas v, Dayahhai Kala-> 
he, differing from his colleagues, held that the plea 
■was a bar under the circumstances of that case. Mr. Justice 
West and Mr, Justice Pinhey it is true came to the opposite eon^ 
elusion, and on their decision the appellant has relied before us. 
But as the second suit in that ease was commenced in 1874, we 
naturally find no reference to section 13 of the subsequent codes, 
so that their decision, like that in Ilaji llasam Ibrahim’s case, is 
of no assistance in the present case. 

The next case cited for the appellants is Naro Bahant v, 
Ramchandra where Birdwood and Parsons, JJ., held 

tliat a suit in ejectment was not barred by a previous redemption 
suit in which it was held that the mortgage was not proved. 
The decision, however, throws no light on the point we are con- 
sidering; for the case was argued and decided without reference 
to section 13, bub solely on section 43, 

And now I come to the last of the cited Bombay cases'— 
Becharji v. which Mr, Kelkar relied principally for 

the remarks of Mr. Justice Candy at p. 54 : — 

Here if the SMordiiiate Judge in the suit of 1883 was right in holding 
that the agreement was inconsistent with a general right to partition, then 
admittedly the righi: procedure was reference to a separate suit. If the Suh- 

{!> (iSSSj 8 Bom., 174. (2) (1888) 13 Bom., 326. 

(•■5) (1889) 14* Bom., 31 
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ordinate Judge was wroiig — if, in sliort, tlie agreement merely admitted tlie 
general right to partition postponing the exercise of the right till the pay- 
ment of the debts — then it would indeed be a mockoiy should plaintiff be told 
that his right is altogether lost because he took the suggestion of the Subordi- 
nate Judge, and bearing the burden of all the Court fees and costs in tho 
former abortive suit of 1883, filed a fresh suit on the agreement. Any one 
with experience of the inofussil must concur with the remark of Garth, C# J., 
in Demhundlioo’s case (I. L. E>, 2 Cal, at p. 155) : ^ It seems to mo tliat in a. 
country like this, where, as in the mofussil, good advice may not be always 
available, a person may not claim a xiroperty in a proper manner/ The same 
opinion is expressed at length by Stuart, C.J., in l^ahu Lai v. Tsliri JPrasad 
(I. L. E., 2 AIL, 582 at p. 585) (pioted above. He concludes : ‘ To refuse 
relief to a jdaintiil who makes an apparently just claim simply because his 
ignorant district ^deader had omitted a particular x)lca in a previous suit, is 
surely a proceeding of doubtful wisdom.’ The many infirmities in pleading 
in file Bombay mofussil Courts have been alluded to above. To hold, there* 
fore, that plaintiffs cannot now rely on the agreement of 1874 would amount 
to a denial of justice. Of course if law and authority oblige us so to decide, 
we are bound by law and authority whatever may he the consequences.^^ 

What we have to consider is the actual decision^ and it appears 
to mo the ratio decidendi was, that the omission from the first suit 
of that on which the second suit was based, was attributable to 
the action of the Court in the first suit. How’’ far this was a 
tenable ground of decision we need not consider : we have no such 
circumstance here; for it is not suggested that any application 
was made for an appropriate amendment of the first suit. 

This exhausts the cited Bombay cases, and the examination of 
them, which I have made, leads me to the conclusion that they 
disclose nothing which should induce us to hold that the circum- 
stances of this case do not fall within the provisions of Explana- 
tion II. 

Turning, then, to the decisions of the other Presidencies it is no 
doubt laid down by Brodhurst and Duthoit, JJ., in Shea Eakm 
Singh V. 8heo Saluti Misr that the law does not require a 
plaintiff at once to assert all his titles to property, or to be there- 
after estopped from advancing them.'^ This comes dangerously 
near controverting the proposition of Lord Westbury, and un- 
less the statement be qualified it appears to me that it is not a 
correct exposition of the law. Sir Charles Turner s decision in 
a) (1884)0 411,358. 
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Sada^a Pillai v. CJihini^^'^ affiords no help : ifc was a decision on 
the Code of 1859. In Ummatlm v. Gherm Kmihamed^^^ nothing 
was said as to Explanation II. Allunni v. KunjuBlia^^) can 
hardly be regarded as supporting the appellants^ argument^ for 
there Miittusami Ayyai% lays down^ that a party is bound to 
bring before the Court all grounds of attack available to him 
%vith reference to the title which is made the ground of action. 

Reliance has been placed on the opinion of Sir R. Garth 
expressed in Penolmndhoo v. Knsto77ionee^^\ but the value this 
opinion would otherwise have possessed^ is discounted by the fact 
that the learned Chief Justice differed from the rest of the 
Full Bench. 

Similarly, I cannot see that the argument is assisted by the 
decision of Macpherson and Hill^ i^.^inSarhim Ah(> Tomb Abdul 
^Ya]teb v. Pahaman BuIbU^\ for at p. 88 of the report those 
learned Judges say^ ^^It is not a ease in which the plaintiffs hav- 
ing on a former occasion sued for a certain relief on the strength 
of one title afterwards claims the same relief on the ground of 
another title^ of which on the former occasion he might have 
availed himself.’^ At p. 711 of the same volume is the case of 
KailaBli Moadul v. Baroda Bimdari But that case is based 

on the conclusion thafc in the former suit the matter was not 
finally heard and determined. How far this view is reconeile- 
able with the decision of the Privy Council in I. L. E., 20 Cal, 
{Kamemar v. Bajhmari) to which I have already referred, but 
which was not cited to the Calcutta Bencl^ I need not:pause to 
consider. Suffice it to say that in the light of that Privy Council 
decision it seems to me impossible to hold, under the circmn- 
stances of the case, that the matter was not finally heard and 
decided. 

I have now dealt with all the cited cases, and I see no x’eason 
to abandon the view I expressed at the outset. In my opinion 
the plaintiffs ought to have pleaded their heirship as a ground of 
title j it existed at the date of the former suit; it is not suggested 
that they were ignorant of it, nor has any tenable ground of ex- 
cuse been suggested before us. Therefore I hold that section 13 

■ CD (1879) 2 Mad., 352 . (?) ( 1331 ) 4 Mad., 308. (3) (1883) 7 Mad., 264 
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applies. Ill coming to this conclusion I have not overlooked the 
argument based on the difference between the two suits. It has 
no doubt been beld^ that ^Svhere a previous suit for a declaration 
of title and confirmation of possession of certain lands has been 
dismissed on tbe ground that the plaimiff was not in possession 
at the time of filing the suit, a sulisecpiont suit for recovery of 
possession is not barred under section 43 of the Civil Procedure 
Code — Jihmti Naih v. Shih Nalh^'^K Other decisions to the same 
effect might be cited, but obviously they involve no principle 
applicable to the circumstances of this case ; for in the eases in 
which those decisions ivoro pronounced the question o£ title was 
unnecessary for the determination of the earlier suit : here, how- 
ever, that question had to bo, and in fact was, decided. The 
value of this argument may be tested I'ly applying it to the plea, 
which actually was raised in tlic former suit ; anrl under thi) strain 
of this test Mr. Kelkar felt compelled to concede, tluit he couhl 
not in this suit have re-litigated the claim of title by survivorship. 
But if this be so, then equally it appears to me impossible to 
urge that the claim that should have been made is now open to 
litigation, for the section draws no distinction between the claim 
that was and the claim that ought to liave been made, ])etween 
the claim actually and the claim constructively made. And this 
appears to me obvious, when once it is perceived that the ad- 
judication in the former suit determined not only the particular 
title alleged, but the actual right to tlie property by wluitever 
title it might bo claimed. 

The result, then, is that in my opinion the appeal m be dis- 
missed v/itli costs and the decree of the lower Appellate Court 
confirmed. 

Ceowe, J.: — The only question arising in this appeal is whe^ 
ther the claim is a res judicata having regard to the provisions 
of Explanation II of section 13 of the Code of Civil Procedure. 
The plaintiSs in this case are first cousins of one Ningapp'a, who 
died in 1870 leaving a widow Chenbasava who died in 1834. 
They filed a suit, No. 19 of 1895, against the present defendant, 
the brother of the deceased Chenbasava, to be confirmed in tlm 


(I) (1882) 8 Cal., 819. 
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possession of the land in dispute on the ground that it was joint 
family property of themselves and Ningappa and they were un- 
divided co-parceners. The suit was dismissed by the Court on 
the ground that the family had been separate in estate for many 
years. No appeal was taken against that decision. Plaintiffs 
now bring* the present suit as cousins and reversionary heirs 
of Ningappa to recover possession of the land in dispute. The 
Court of first instance held that plaintiff’s were entitled to sue, 
and awarded the claim. The lower Court held that it did not 
seem equitable that after having once been sued on a false case 
the defendant should be allowed to be harassed again by the 
plaintiff about the same subject-matteiq and held that the suit 
was barred by sections 13 and 43 of the Code of Civil Procedure. 

Mr. Kelkar for the present appellants has cited numberless 
cases which have more or less application to the circumstances of 
the present case ; and it is necessary to look closely at the actual 
words used by the Legislature. Explanation II of section 13 
runs thus : — Any matter which might and ought to have been 
made ground of defence or attack in such former suit, shall be 
deemed to have been a matter directly and substantially in issue 
in such suit,'’'^ The lower Courts have found as a matter of fact 
that the plaintiffs have lived separate at Kakol from Ningappa and 
his father who lived at a different village for the last forty-eight 
or fifty years. When the former suit was brought in 1895, Ning- 
appa had been dead for twenty -five years and his widow had died 
in the preceding year. The matter now in dispute^ namely, that 
plaintiffs were the reversionary heirs of Ningappa, the last male 
holder, must have been within their knowledge at that time. It 
is clear the plaintiffs might have made that relation a ground of 
attack against the defendant who was the brother of Ningappa^s 
widow and in no way connected with the family, and it is equally 
clear that they ought to have done so. The remarks of Lord 
Westbury in Srirmt Rajah Mooitoo Vijaya v, Kaiama KatcJiiar^^^ 
apply with force to the circumstances of the present case. There 
the appellant had sued for possession of a zamindari as the near- 
est male relation of the late owner on the ground that the pro- 
perty was undivided ancestral estate. In appeal he disclaimed 

(1) (1S6G) 11 Moore’s Imb Appo 50. 
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any title under an alleged will wMck in reality he pleaded 
was not a testamentary devise and, tliererore, its vtdidiiy or 
invalidity was immaterial. Subsequently lie broiigiit a suit, 
founded on tlic allegation that the will was valid, to recover pos- 
session as devisee under the will. Lord Westbiuy gave judg- 
ment and said : 

It is impossible that any sueb suit sliuuld he allowed Lo proceed. In , the 
first place, it is clear, upon the former record, that tlio appellant bad then tlie 
power of relying n])on that document as being a valid will. Hu in elTect 
stated, or miglit have stated, his defence in the suits of 1856 in the alternative. 
He might first have insisted that it was an undivided property, and, ihercfm*c, 
the plaintiff in those suits had no interest therein ; and, secondly, ho might 
have x>leaded, but if it shall turn out to he a divided property, then my title 
arises under this instrument, and I jfiead and rely upon it as amounting to a 
valid devise in my favour. When a plaintiff claims an estate, and the defend- 
ant, being in possession, resists that claim, he is bound to resist it upon all the 
grounds that it is possible for him, according to his knowledge, then to bring 
forward On every ground, therefore, — fii'st, on the 

general ground that the thing was in issue, and that what was in issue must be 
taken to have been decided by the judgment ^ ^ we 

are of opinion that there is no doubt as to the correctness of the determina- 
tion of the Court below.’* 

Ifc has been contended by Mr, Kelkar that the cause of action 
in the two suits is different, that the matters in issue were so 
dissimilar that their union would have caused confusion, that 
the former suit was for a declaratory decree to confirm possess- 
ion^ and that the present suit is to recover possession. As tlicir 
Lordships of the Privy Council remarked in Soorjomoneo Dayce v. 
8u(Idanund Mohapaiter'^^ih-Q cause of action is to be 

construed with reference rather to the substance than to the 
form of action. In these cases the cause was in subsiaiice to 
obtain possession of the property. In the case of Miirti yJJAola 
the Court held that ^ a plaintiff^s cause of action consists 
of every fact wdiich it would be necessary for the plaintiff to 
prove, if traversed^ in order to support his right to the judgment 
of the Gourt.^ It cannot be disputed that the plaintiffs might 
have made their present claim a ground of attack in 1805 . It 
is also equally clear to my mind that they ought to have done 
so. Ignoring the fact that their father had lived apart in a 
(1) (1S73) 12 Beng. L. B., 30L m (1893) 16 All, 1G0. 
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different village for fifty years it was open to them to say we are 
joint co-parceners and claim by right of. survivorship, and as an 
alternative case it was incumbent on them to say that if the 
Court comes to the conclusion that the family is divided^ then 
we claim as reversionary heirs. As their Lordships remarked 
ixi lilameHivtbv Per shad V* Rajlciomavi matters 

are so dissimilar that their union might lead to confusion, the 
construction of the word " ought ' in Explanation II would be- 
come important,^^ In the present^ case the matters were in 
every respect the same, the only diSerence being with regard 
to the evidence on which the right claimed was sought to be 
proved. I hold that the present matter both might and ought 
to have been made a ground of attack in the former suit and, 
therefore, that it must be deemed to have been a matter directly 
and substantially in issue in that suit, and that, to use the words 
of Lord Hardwicke iii Gregory v. MoleswoTthP‘\ where a ques- 
tion was necessarily decided in effect, though not* in express 
terms, between parties to the suit, they cannot raise the same 
question as between themselves in any other suit in any other 
form/^ 

I am of opinion that the general law as to res jtuUcata founded 
on the principle nemo ilebii his vexari pro eaclem causa applies to 
this case and that the lower Court has rightly held that the 
suit is barred. I would affirm the decree of the Court below 
)and reject this appeal with costs. 

Decree conjirfiied* 

(u (1802) 20 Cal., 79. 0) (1747) 3 Afckyus, G2(?. 
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APPELLATE CIVIL. 


Before Mi\ Jii&tlcc Fulton and Mr. Justice Baitif. 

BHAGWANT APPAJI (original Pl&intiff), Appellant, IvEDAKI 

KASHINATH and others (original Dependants), Bespondents.* 

Fr(iif^dule 7 it mmi/ance — Sale dehtor m order to defeat an eMCutiou”-- 

Intent to defeat or delay creditors — Transfer of Property Act {I V of 
53 — 13 Elia*, Cap. 5, and 27 Oap>> 4. 

Bhagwiint iiled a suit against Ganpati, tlw manager of a 'Hindu undivided 
family, to recover a sum of money due to liiiii, and on tlic .same day obtained 
an order for attacliment before judgment of certain property belonging to the 
defendant and bis family. Before tbo attaclunent v/as actually clfected, tlio 
property in question and oilier property was sold to Kedari (defendant Ko. 1). 
The deed of conveyance was executed on the day the suit was hied, and the order 
for attachment was made and notice of the order for attachment was given both 
to the vendor and the purchaser before the deed Avas registered, but before the 
attachment was actually effected. 

Subsequently the plaintiff obtained a money decree in his suit and then illed 
this suit against the vendor and purchaser, praying for a clecharation tliat the 
conveyance was fraudulent and void, and that the property was liable to attach- 
ment in execution of his decree. 

The lower Courts dismissed the suit, holding tliat the .<?alG to the vendee was 
valid although made with the object of defeating the anticipated atkehuient of 
the plaintiff. On appeal to the High Court, 

Meld, (confirming the decree) that clause 2 of section 53 of ilic Transfer of 
Property Act (IV of 1882) did not apply, as it Avas not found that the transfer in 
question Avas made fraudulently or for a grossly inadequate consideration. 

Meld, also, that although the object of the transfer was to defeat an anticipated 
execution, that did not show that the intent Avas to defeat or delay the creditors 
so as to render clause 1 of section 53 applicable. Sucli intent would probably 
bo iiifeiTod if there Avas such an inadequacy of consideration as to bring llic 
case within clause 1 of section 58. 

Glaus© 3 of the section only comes into operation Avhcu the facts justify the 
apxdication of clause 1 or clause 2. 

Secokd appeal from the decision of E. M. Pratt; Disti-icfc Judge 
of ShoMpiir-Bij^pur, confirming the decree of Rao Salieb N. B, 
Brahme, Second Class Subordinate Judge at Barsi. 


Second Appeal, Ko. GS8 of lS9t^ 
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One Martand and his sons Ganpati and Shivalinga wore mem- 
bers of a joint Hindu family possessed of certain ancestral pro- 
perty. 

Ganpati was the manager of the family and^ as siich^ he had 
borrowed money for family purposes from the plaintiff Bhagwmnt 
Appaji. 

Oil the 11th November, 1896^ plaintiff filed a suit against 
Ganpatij as manager of the family^ to^ recover the debt due to him, 
and on the same day he obtained an order for attachment before 
judgment of the property in dispute; but before the attachment 
^Yas actually effected, Martand sold this property along with 
other property to Kedari Kashinath (defendant No. 1), transfer- 
ring to him the interests of the whole family in the said propert 3 ^ 

On tlie same day the sale-deed was tendered for registration ; 
but the plaintiff gave intimation of the Court’s order for attach- 
ment before judgment, both to the vendor and purchaser, in the 
Sub-E 0 gistrar^s office. 

The property was attached, whereupon the purchaser Kedari 
applied for and o1)tained an order for its removal. 

The plaintiff obtained a money decree against Ganpati in the 
above mentioned suit, and subsequently filed the present suit pray- 
ing for a declaration that the sale of the property by Martand to 
Kedari was fraudulent and colourable, intended to defeat the 
execution of liis decree and, therefore, void, and. that the property 
conveyed by the sale-deed was liable to attachment and sale in 
execution of his decree against Ganpati. 

The Court of first instance held that, though the object of the 
sale was to defeat an anticipated execution, the sale was effected 
for a valuable consideration, and was valid, and that the property 
was not liable to attachment and sale in execution of plaint- 
iff’s decree. 

This decision was upheld in appeal by the District Court. 

The plaintiff preferred a second appeal to the High Court, 

8, A, S. Setlur (with j5. iV*. JBajelsaT)^ for appellant (plaintiff), 

P, il/, MeJita (with If. J?. for respondents* ’ ' ■ ' 
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the onus of proving that the transaction was entered into in good 
faith should have been placed on the defendant No. the trans- 
feree, as held in the case of Nara^ana Tattar v. . Viraraghava% 
FaUar^^\ and that under the ruling in Natha v. 
where all the cases were fully considered, it is necessary that a 
finding should be obtained on the question whether the transac- 
tion was l^ond^ fide. In the case of GMmder Das v. £is/m 

Sirda/'^^ the facts^ it was contended, were different ,• for there 
no notice had been given of the intention of the transferor to 
defeat the execution of a decree as in the present instance, there 
was only knowledge of an impending execution, and the lower 
Courts had not found that there was such an intention. And if 
there is doubt as to the finding of the lower Courts on the facts, 
a remand should, it is urged, be directed in order to obtain a 
distinct decision on the point. 

For the respondent, on the other hand, it is contended that 
the onus was throughout on the plaintiff, and the lower Courts 
having clearly found that there was nothing to show want of con- 
sideration for the transfer, the fact that it was entered into with 
knowledge or notice of intended process, or even with intent 
to defeat such process, was immaterial The cases olBajan Earji 
V. AfdesJdf and Joshua v. Alliance Bcmh of 

were cited in support of these propositions, and it was urged 
further that the issue now raised was a new one which could 
not be entertained for the first time on second appeal. 

There can be no room for doubt that an erroneous finding of 
fact, however gross or inexcusable the error may seem to be, 
could afford no ground for entertaining this appeal unless it be 
shown either that there was error in procedure or that there was 
no evidence before the lower Court proper for its consideration 
in support of that finding, though, on the other hand, inferences 
drawn from the facts found might be called in question in second 
Singh v. Mamwar Hos8ei%^^\ Bamgogal v 
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SIiamsMato)i^^\ whicli follows the ruling in Durga Clmmlhrcmi 

Jewakir SingU^^ and A%mtgama%jari GJioivdhrani v» Tripura 
Smdari ChoiMrani^^'^ and Pertah Chmder Gkose v* Moliendranaih 
Purkd0K III this case^ therefore, unless the lower Courts have 
misplaced the onus, or were bound on the facts as found to con- 
clude that the transfer in question was voidable under section 53 
of the Transfer of Property Act, 1882, at the option of the plaint- 
iff, this Court cannot now interfere. 

The appellant's pleader has not been able to cite any author- 
ities in support of the contention that the onus of proving pay- 
ment of consideration was upon the defendant. The plaintiff as 
suing to establish his right to attach the property as that of his 
judgment-debtor must prove that right — Adrm v. Jamna-* 
More especially as the order passed on the application 
for the removal of the attachment was against him — Goimid 
Atmaram Tillakchand llindumal v. Jitamal Sudaram '"^^ ; 

Majan Harji y.ylrdesMr ; see also Hale v. Metro politem 

Saloon Omnibus Gompany-^\ The ruling in the case of Narayana 
Pattar-^^TimragJiavan F attar relied upon for the appellant, 

does not touch the question as to the burden of proving absence 
of consideration, but merely lays down that where a document 
secures debts not due, the effect is, quoad such fictitious debts, to 
defeat or delay creditors, and that it ^would lie upon the parties 
who wish to take advantage of such a document to show that 
there was no such intention and that the document doos nothing 
further than create a preference in favour of certain creditors 
over the rest. In other words, the ruling doos not relieve a 
judgment-creditor impugning such a document from the burden of 
proving that it was without consideration, but only shifts the onus 
as to good faith when it has been shown that part of the ostensible 
consideration is illusory. 
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Practically this proposition is merely a statement of what is 
contained in the second paragraph of section 53 of the Transfer 
of Property Act^ 1SS2. It is of course open to a party to sus- 
tain the onus cast upon him, by the facts which he may elicit by 
cross-examination of the other party^s witnesses — Moii KaJmnji 
V. Bipchand Vire]ia}id^\ But it does not appear in this case 
that the plaintiff* in the Court of first instance questioned the 
existence of the debts which were alleged to have formed the 
consideration for the document whicli*he impugned. The form 
of the issues implied that the onus was upon him : he apparently 
accepted it without demur, and even had it been misplaced, it is 
doubtful whether the irregularity could be regarded as having 
prejudiced him on the merits — BinJear Balled v. Hari Shrirlhaf'^^ 
which follows Kahanjiy, Bipchand Virohand^'^'^ and Mahund 
y.Bahon LaPh It seems, then, that the decision of the lower 
Courts, that vratit of consideration was not proved, is not open to 
challenge now on second appeal. 

It remains to consider whether on the further finding of fact 
arrived at by the lower Appellate Court, namely, that the object 
of the sale was to defeat an anticipated execution, that sale was 
voidable at the option of the plaintiff, the attaching creditor, un- 
der the provisions of section 53 of the Transfer of Property Act, 
1882. There does not api^ear to be absolute unanimity of judicial 
decision on the questions whether the section under discussion 
alters-the pre-existing law governing such cases. Whitley Stotes 
in his note on the section^*^'^ says that it replaces the statutes ^ 
of Elizabeth (13 Eliz., cap. 5, and 27 EHz., cap. 4) repealed by the 
Act. In Ishan Clmnder Bas v. Bishn Sirdar^^\ however, it was said 
that though the Statute 13 Eliz., cap. 5, forms in part the ground- 
work of section 53, its language is different, and the Indian law 
goes much further than the English statute.'^^ It has been urged 
that the decision in Natlia v. BhunbaijP'^ also deals with the section 
as having added somewhat to the law established by earlier , 
authorities. But that case wnis one concerning settlements, the 
consideration for which was held to be grossly inadequate if not 

(1) (1868) 5 B. H. C. B., 81, A. 0. J* C^) Anglo-Indian Codes, YoL I, p. 767. 

(2) (1889) U Bom., 206, at p. 210. (5) (1897) 24 CaU 825 at 828,"' 
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■wholly illusory. So that the decision would appear to he in 
harmony with the precedents established under the statutes 
repealed by the Indian Act. In the case of Joshua v. Alliance 
Banh of it was distinctly held that section 53 does not alter 

in any respect the law such as it existed in this country at the 
time the Act was passed, and that if any such change in the law 
were intended, the terms of section 53 are curiously inapt for 
expressing any such intention. That judgment, no doubt, dealt 
specially with a case falling^nder 27 Eliz., cap. 4?, but the language 
quoted clearly indicates that in the opinion of the Court no change 
iohatever was intended by the Legislature. 

Now although the question whether the statutes 13 Eliz., cap. 5, 
and 27 Eliz., cap. 4, extended to India, seems to have remained 
more or less in dulio, in If. II, A,Hm Unnissa Begum v, l)ale^\ Stat, 
13 Eliz., cap. 5^ was regarded as so extending,— and as between 
British subjects other than Hindus or Mahomedans, 27 Eliz., 
cap. 4, was also so considered on implications from FrecMan v. 
Fairlie^'^^vAMayoTof Lyomy* East India Co its applicabi- 

lity seems to have been taken for granted in Judah v, Mirza AMool 
Kurreem^Sl, In Joshm y'* Alliance Banlc of Simla^^ it was con- 
sidered that these two statutes were no doubt in force in this 
country at any rate on the Original Side of the Court, i, e,y in the 
Presidency towns. ,An Eangilbhai Kalyandas v. Vina yah 

Vislmu'^^ however, undoubtingly asserts that ‘ tlio English Statute 
13 Eliz., cap. 5, has not, as such, any operation in the mofussil in 
India, but adds that it embodies principles of general application 
on account of their essential equity,-^ The Privy Council in the 
case cited by him, Abdul Ilye v. Mir Mohammed Mozaffar Ilos$ein^^\ 
more guardedly observe that ^Svh ether or not the statute 
(13 Eliz., cap. 5) (which may not extend to, or operate in, the mo- 
fussil in India) is more than declaratory of the common law, so 
far as it avoids transactions intended to defraud creditors, there 
seems to be no doubt that its principles and the principles of the 
common law for avoiding fraudulent conveyances have been given 

0) (1894) 22 Cal., 185 at p. 202. (5) (1S74) 22 Cal. W. B,, 60 C. E. 

<2) (1863) G Mad. H.C. E*,465 at p. 471. (6) (1894) 22 Cal., 185 at p, 200. 

<3) (1828) 1 M. I, A., 305. Vide foot- (?) (1887) II Bora,, 666 at p. 670. 

(8) (1883) n.B., HI. A., 10^ ac. 
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10 Cal., 636 at p. 621. 
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effect to by the High Courts of India^ and have properly guided 
their decisions in administering law according to equity and good 
conscience.^’ It must, therefore, be taken that the statutes in 
question, and the authorities based thereon, may be accepted as 
iinmistabeable guides to the law in India on the subject prior to 
the enactment of the Transfer of Property Act, 1882. And inas- 
much according to accepted canons of construction*^^^ the pre- 
sumption ^^is that the Legislature does not intend to make any 
alteration in the law, beyond what it e:s 4 )licitly declares, either in 
express terms or by unmistakeable implication/’ it remains to 
consider whether there is any thing in the wording of section 68 
which is irreconcileable with the principles embodied in the 
statutes of Elizabeth, as interpreted by authoritative judicial 
decision. 

Shephard and Brown in their commentary on the section 
remark that the section merely reproduces certain of the pi’o- 
positions contained in these statutes ” and add (somewhat super-* 
ciliously) that no attempt is made except in the second clause 
to represent the result of three centuries of decisions on the 
statutes.” On a review of the leading authorities^ however, the 
words of the section, when carefully studied, appear to have em- 
bodied all the main principles recognised as established by the 
result of the long current of accepted decisions under the statutes 
in question. 

It seems hardly necessary to note that in certain respects 
sjction 63 does not even purport to go so far as the statutes of 
Elizabeth. For while 13 Eliz., cap. 5, applies to transfers both of 
realty and personalty, section 63 of the Indian Act applies only 
to immoveaUe property. With the provisions in the section cor- 
responding with those of 27 Eliz., cap. 4, which relates to realty 
only, we arc not in this case concerned. For that statute was for 
the protection of purchasers only, which term, though it includes 
of course mortgagees, could not include a more holder of a money 
decree who is not a purchaser within the meaning of the stat- 
uie—Beavan v. Bari of OxforcV^'> and BenUam v. No 

0) Maxwell ou Interpretation of Statutes, 0. iii, Sec. 1, p. 96, 2nd Ed. 

(2) (1856) 6 EeG, M. and 0., 507 at p. 533. 
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charge on specific property having been acquired by the decree- 
holder, he could no more avail himself of 27 Eliz., cap. 4., than 
he could of the doctrine of lu pendens. Nor have the Bankruptcy- 
laws and eases decided thereunder any application in the present 
instance. Section 53 makes no reference to the principles govern- 
ing such cases, and it will be necessary to refer to them only for 
the purpose of indicating the linos of demarcation distinguisbino- 
them from cases the circumf '. -nces of which give no occasion for 
the consideration of que,# ns of mere preference to the pre- 
judice of creditors generally . 

It will be convenient first to nsider what are the nett results 
of the decisions and then to discuss the question how far the 
sec ion IS m harmony with those results. Among the earliest of 
the reported Indian cases on this branch of law, are those of V 

miahchand Eiulumal v. JUamal 
which cites the first quoted case. .Both of those 
cases follow the English law and rule that ‘where there is a real 

t«tion between the parties for valuable consideration, whe- 

t It be by way of saie or mortgage, the transaction is valid even 
as against a creditor, though the object may have beL to defea 
an expected execution Sm^arappa v. but that 

. f the transaction be only a colourable transaction^ not iifiended 
to confer upmi the vendee or mortgagee any 

m the property, but simply to substitute such vendee or mort- 
gagee as a nominal owner in lieu of the real owner n-hr^ ■ i 
inent^ebtor) with the object of screening the propi-ty W 
execution, the vendee or mortgagee is a mere trustee and tho 
judgment-creditor is entitled to attach the property"— 7V// / 

by the third para, of that section. controlled 

.w (3, 

1 ^ (1873) 30 Bom. H. C. B., 266. - ; < 4 ) J Z ‘ 

m rto R* C. B., 210 

c^^OB.H. O.B.,215. ' 
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Actj 18 suffice to support a contract. The judgments in 
these cases cite JFood v. Barvill v. and Bale v. 

The Metropolitan Salooji Ommius CoJ^\ In Wood v. Bixie Lord 
Denman, 0. J., observed : We were clearly safe in going so far 
as to say that a mere intent to defeat a particular creditor does 
not constitute a fraud/ ^ and the result of the decision as given 
in the head-note is that a sale of property for good consideration 
is not cither at common law or under Statute 13 Bliz., cap. 5, 
fraudulent and void merely because it m made with the intention 
to defeat the expected execution of;a judgment- creditor. In Bar- 
mil V. Tevvij a bill of sale by way of mortgage had been given of 
household goods as security for a debt of £130 then due, and 
further advance of £160 then to be made, but not paid till two 
days later, and there 'was evidence that before the mortgage the 
transferee was aware that an execution might be expected 
against the transferor's goods.^^ The goods remained in possess- 
ion of the transferor and were so when seized under a writ 
olfi: fa. The Judge left to the jury the question 'whether the 
transaction was loud fide or a mere sham, and inasmuch as the 
mortgage even if made with the intention of defeating, an exe- 
cution creditor was not necessarily void, the direction y/as held 
sufficient. 

In Hale v. The Metropolitan Omnibus 0<?., a tradesman expect- 
ing the execution of a writ effected a sale of the whole of his 
furniture and stock in trade, but it w^as held it was not a suffi- 
cient ground for vitiating a sale that it was made to defeat 
an expected execution, “the onus, said Xindersley, V. 0., being 
on the company (the execution-creditor). In that case the 
purchaser and the judgment- debtor were strangers previously 
and it was said suspicion though a ground for most minute 
and searching investigation is no ground for decision/^ A still 
stronger case is Alton v. Harrison'^ . There a trader, a debtor 
in expectation of a writ, executed a deed of mortgage vesting 
substantially all his property in tihstees for“ the benefit of five 
of his creditors, though it provided that he wms to remain in 
possession for six months, hut not so as to' let in any execution 

(1) (1815) 7 Q. B. (Ad. & Ellis), 89?. (3) (1S59)‘28 L. J. Cli., 777. 
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or sequestration. The deed was held not void, as it was honestly 
for the purpose of giving security to the five creditors^ and was 
not a contrivance resorted to for his own personal benefit. The 
document^ though stipulating for his continued possession, was 
regarded as a mortgage not to become absolute for six months* 
The Court observed that it makes no difference in regaa’d to the 
statute of Elizabeth, whether the debtor deals with the wdiole or 
only part of his property (though this would be most material 
under the Bankruptcy laws — Ex ^mrte Saffery ; Ex parte Winder^ 
In re King ; Ex parte Oihson, Smith Y.Pilyrim ; Ex parte Tempest— 
vide infra p* 223), And it was added that '' if the deed is hand fde^ 
that is, if it is not a mere cloak for retaining a benefit to the 
grantor, it is a good deed under the statute of Elizabeth/^ This 
was followed in Ex parte w^here a bill of sale of all the 

and after-aecimred by a mortgage to secure an 

existing debt and future advances was held not void under 13 
Eliz., cap. 5, It was observed that the transaction, however, might 
have been impeached as an act of bankruptcy, but that no cre- 
ditor availed himself of it. This last decision is followed in the 
case of Bamasamia Pillai v. Adinarayam which is a 

decision under section 53 of the Transfer of Property Act, 1882, 
indicating that the section is in accord with English decisions 
under 13 Elizabeth. In the case of Golden v, Qillam : in re lohi* 
a deed of gift by the debtor of all her property in trust 
for her daughters in consideration of their covenant to pay her 
debts incurred up to date, was found an honestly intended family 
arrangement not executed with the object of defeating creditors, 
and valid under Statute 13 Eliz., cap. 5. It was .said (p. 395) 
the purpose of the parties was honest and fair and (p. 393) 
the effect on a deed of this sort of its being for good consideration 
is very great as it shows at once that there may he p)uf poses in 
the transaction other than the defeating or delaying of creditors 
and it was for valuable consideration^^ (p. 397). This case has been 
followed in Gopal v. Eanh of Madras^'^'^ as answering the question 
whether a document was void by reason of its having been execut- 
ed by the transferor in contemplation of his approaching failure 

(1) (1879) 12 OK D., 314. (3) (1881) 20 CIi. niv.» 389. 

(2) (1897) 20 Mad., 465, (4) (1892) IG Mad., 397, 
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and insolTency^ by the proposition that the mere fraudulent 
intent of the vendor cannot avoid the deed if the purchasers 
were free from that fraud/^ The case of Gopal v. Ba%k of 
Madras last cited also followed the decision in MotUal v. Utamp 
where the transferor executed on the eve of bankruptcy a 
sale-deed of all the property of the firm for an antecedent debt 
and fresh advance^ and the sale-deed was assailed as void by the 
holder of a decree against the transferor. Golden v. Gillam 
was followed as there were no circumstance showing that 
the transferee in entering into the transaction was a party to 
any scheme by the debtor to delay the creditors, although 
having regard to the circumstance of its having been entered into 
on the eve of the failure of the firm, it might be regarded as a 
transaction by which the transferor obtained an unfair prefer- 
ence over the general body of creditors. The case of Bumn 
Singh V. Janhee Sail oo^^^y which is followed in Islfian Chiinder 
Das V. Bishu Sirdar shows that, if the transferee '-gave full 
consideration for, his conveyance, then he obtained a 
good title from the owner notwithstanding that he knew the fact 
that a judgment-creditor was seeking to get process of execution 
against the proper ty."*^ Vide BamBurun Singh v. Janhee Sahoo^^^* 
And in Ishan CJmnder Das v. Bishu Sirdar the knowledge of 
an impending execution was held insufficient to vitiate the 
transfer. These last cited rulings show that the transferee may 
succeed even though he knows that the effect of his transaction 
will be to defeat a particular creditor or even the general body 
of creditors. But the decided cases seem to go even further than 
that, and show that though a creditor may consciously and even 
intentionally obtain a preference over other creditors, by a trans- 
fer from a judgment-debtor, the transaction cannot on that 
ground alone be impeached by any one creditor, if it is for good 
consideration and retains no benefit for the debtor. The reason 
for this is not far to seek. For while on the one hand there is 
no particular reason why a creditor, who by superior activity, 
has obtained satisfaction or security, should disgorge in favour of 
a less vigilant creditor, who may possibly have recourse to other 

(1) (1888) 13 Bom., 434. (1897) 24 Cal., 825. 

(2) (1874.) 22 Oal. W R., 473. ( 4 ) (1874) 22 W. R., 474. 
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assets or the general liability o£ the debtor^ neither on the other 
hand; even supposing all assets to have bccji swallowed up in the 
transfer impugned^ is there any reason -why the unsatisfied cre- 
ditor should obtain the exclusive benefit of recovering from the 
alienated property when there may be others equally entitled. 

It has^ therefore^ repeatedly been held that a mere preference 
over one particular creditor is not a ground for vitiating a trans- 
fer, but that such a transaction can only be impeached by the 
whole l>ody of creditors oi* by an assignee who represents them* 
Thus in lU'Xi parte Cooper it was laid clown that when the result of 
recovering property alleged to have been delivered by fraudulent 
preference, would not be for the benefit of the creditors at large, 
but of an individual creditor, neither the trustee nor the indi- 
vidual creditor in his name can take proceedings. And Mellish, 
L*J., observed: ^^The doctrine of fraudulent preference is for 
the purposes of distribution among the creditors generally, not 
for the benefit of a single creditor.^^ And In re Mafsdeii^-'> shows 
that when there w^as no act of bankruptcy, the debtor’s allowing 
judgment to go against him by default in ^ land fide ^xxii fora 
real debt, in that case due to his own father-in-lawq no other 
creditor being in a position to take bankruptcy proceedings, there 
was no fraudulent preference, the corollary being apparently that 
unless and until a transaction comes within the purview o£ the 
Bankruptcy laws, preference to a creditor does not 

suffice to vitiate it. 

On the other hand, in v. Vishmidas where the 

question arose as to whether a debtor was entitled to be declared 
an insolvent under section 351, clause (c) of the Code of Civil 
Procedure, the mortgage for past debts alone of nearly the whole 
of his property to one of his creditors, aware of his embarrassment, 
diiriog the pendency of a suit by another creditor, was held to 
be fraudulent-, and to give no title tc the particular creditor as 
against the assignees who fepremxiihe credUors generally 
V. Fishmidas In Burjorji Dorabji Patel v. Dhvnbai it 

U) aS75} L. n,., 10 Cli., 510. (3) (1887) 12 Bom., 42-i. 

(^) (188f>) -6 Ch. D., 311. (4) (1887) 12 Bom,, afc p. 420, 

(3) (1891) 16 Bom., 1> 
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seems to have been held that the settlement giving a preference 
could not bo set aside as fraudulent and void as against credirors 
in that suit^ because it was nofc tiled on behalf and substantially 
for the benefit of all the creditors — Burjorji Borahji Patel v, 
Bhtmhai or by the trustee in bankruptcy or insolvency who 
represents and acts on behalf of all the creditors. as already 
observed^ it was on the same gTOund that the Court refused to 
regard as void a sale, otherwise unimpeachable, in the case of 
Motilal Rmichancl v. Utam Jagjivandca^^\ holding that though, as 
executed on the eve of bankruptcy, it might be regarded as one 
by which the plaintiff obtained an undue preference, and as such 
impeached in a suit framed for the purpose by a person repre- 
senting the body of creditors, it could not be so impeached in a . 

suit the object of which was to determine whether oan individual 
creditor was entitled to attach and sell the property in execution 
of his own judgment- debt. Indeed, in the case Curtis v. Price^^'^ 
the settlement, wdiich the marginal note shows was voluntary'-^b 
was declared void only as against creditors, Lord 

Erskine observed, only to the extent, in which it may be neces^ 
sarg to deal with the estate for their satisfaction, it is as if 
it had never been made. To every other ^uirpose it is good. 
Satisfy the creditors; and the settlement stands. The Court 
frequently is obliged to sell the whole estate ; though the whole 
proceeds are not necessarily applicable/^ A single creditor with- 
out any charge upon the specific property alienated, has no 
better right than the bond fide alienee to insist on its application 
to the satisfaction of his claims ; it may be in excess of what is 
necessary, there may be other assets and others having claims on 
them: and unless the proceedings are of such a nature that the 
whole estate and all the assets and liabilities can be ascertained 
and so dealt with as to secure a settlement of all claims by rate- 
able and equal distribution, there is no reason why one parti- 
cular portion of property should be taken from a creditor wdio has 
paid for it, merely in order to render it available for another 
individual who has no charge on that specific property at alL 
This seems to have been indicated in the passage already quoted 
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(3) (1888) 13 Bom., 434. 
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from IF 00 fl v. Dine in which Lord Denman said that a mere 
intent to defeat a particular creditor does not constitute a fraud/’ 
and that case is quoted in S2tla Bibi v, Balgdbini Das'^\ where 
it is accordingly stated that genuine sale made for good and 
valid consideration to one creditor, even if effected to delay and 
defeat anoiliefy apart, of course, from cases in which either insol- 
vency or bankruptcy is involved, is not void/^ 

This second group of cases, therefore, leaves no room for doubt 
that a transaction entered into for good consideration has nevci', 
cither under the statutes of Eliziabeth or under secUon 53 of the 
Transfer of Pr(.>perty Act, 1882, been held void or voidable merely 
on the ground that it would, or even that it must, have the effect 
of defeating a particular creditor, notwitbstanding that the trans- 
feree might know that it would have that effect. The obvious 
and known effect of the advantage to be gained and even the 
intention to profit by it are insufficient to prove an intention to 
defraud. An intention to gain an advantage for one’s self may 
incidentally involve loss to another. But it is not identical with 
an intention to cause such loss. More must be proved. The 
intention must be not only to get beforehand as against one 
individual claim, hut so to affect the general assets of the debtor 
as to leave them inadequate for his liabilities as a whole, which 
otherwise may be satisfied from the remaining property. The 
defeat of creditors must be the ^'dominant motive ’’ — Ranr/ilbkai 
Kalyandas v. Vimyah Fislmu^^\ and this is so even under the 
Bankruptcy laws (32 & 33 Viet., cap, 71, sec. 92). In Sr parte 
EUl\ In re BircU^'^ which quotes Bacon, O.J,, in Ex parte Black* 
hurn^^' to the effect that it must be made clearly apparent that 
the debtor’s eole motive was to prefer the creditor paid to the other 
creditors,” Bowen, L, J., held that at least the real, effectual, 
substantial view” must be that of giving a preference — Ex 
parte Bill ; In re Bird The preference must be the essential 
object, not merely an incidental or even an inevitable result. So 
in TJmnpson v. Webster^^^ a settlement of real estate by a son in 
embarrassed circumstances and subsequently insolvent, having 
a) (1886) 8 All., 178 at p, ISO. (4> (1871) L. 12 Eq, 858 at p, 36t. 
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been made on his obtaining a loan from his mother who had 
advanced money to him before, was not void under 13 Eliz., cap, 5, 
proof being wanting as to intent to delay, hinder or defraud 
creditors. And in Holmes v. Penney a settlement by a debtor 
of his life-interests upon trust to his own brother^ to pay certain 
small debts and apply the income towards the maintenance of the 
debtor and family, as the trustees should think proper, there 
being perfect loud fides on their part, was held to have sufficient 
consideration to support it against other creditors not named 
therein, and to contain no such trust for the benefit of the debtor 
as would render any part of the stock so settled liable to the 
demands of his creditors. In Middleton v. insolvent 

debtor, who died without being adjudicated a bankrupt, left a 
memorandum, dated a fortnight before his death, declaring himself 
a trustee of lease-holds mortgaged to him and of a bill endorsed to 
secure the repayment of sums placed in his hands for investment, 
and as he retained no benefit for himself, the Bankruptcy laws 
not applying, the gift was held lond Acle under 13 Eliz,, cap. 5. 
In the case of a voluntary settlement with intent to defraud 
or defeat prior, or as in the case of 8j)irett v. Willomi^^ as 
explained in Freeman v. Pope^'^'^ express proof of intent to defraud 
even subsequent creditors, the fact that sufficient money was 
retained at the time to pay debts then owing, would not take the 
case out of 13 Eliz., cap 5. But Freeman v. Pope shows that '^an 
actual and express intent is necessary to be proved in such cases 
as Holmes v. Penney^ where instruments sought to he set aside 
were founded on valuable consideration.'^'^ It is only where the 
settlement is voluntary, the intent may be inferred in a variety of 
ways. Eor instance, if after deducting the property which is the 
subject of the voluntary settlement, sufficient available assets are 
not left for the payment of the settlor's debts, then the law infers 
intent^ and it would be the duty of a Judge, in leaving the case 
to the jury, to tell the jury that they must presume the intent/^ 
In voluntary settlements then the intent may be presumed from 
the effect ,* in transfers for consideration it must he proved and 

<X) (1S57) 26 L. J., Ch., 179. ' 0) (1865) 34 L. L, Cli., 36.6. 

( ) (1876) 2 Cb. B., 104. (4) (1870) L. K,, 6 Ch., 538. 

(5)' Vide Sir M, GiSard's judgment in Prmnm y. p. 54-4. 
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must appear to have been the dominant motive. Sueli appears 
to be the result of his third group of cases above cited. 

But neither the decided cases nor the provisions of section 53 
of the Transfer of Property Act, 1882, though they treat consi- 
deration as raising a presumption against such intent to defraud, 
defeat or delay, ignore the possibility of the co-mztence of such 
intention with the actual payment of consideration by the trans- 
feree. The following group of cases indicate the nature of the 
evidence and circumstances necessary to establish such an 
intention when consideration has moved from the alienee. 

The leading authority is of course that known as Twfue^s . 
There the debtor Pierce was actually indebted to Twyne in £400, 
and pending the writ in an action by another creditor for £200 
made in secret a general deed of gift of all his goods and chattels 
to Twyne in satisfaction of his debt, but continued in possession 
of the goods and some of them he sold, shore the sheep and 
marked them with his own mark. The ‘'marks and signs of 
fraud were (1) the gift is general without exception of his 
apparel or any thing of necessity : quod dolosus versatiir in gene-^ 
ralibus, (2) The donor remained in possession and used them 
as his own and by reason thereof he traded and trafSeked with 
others and deceived them. (3) It was made in secret: d 
dona clandesiina sunt semper suspiciosa. (4) It was made 
pending the writ, (5) There was a trust between the parties, 
for the donor possessed all, and used them as his proper goods, 
and fraud is always apparelled and clad with a trust, and trust 
is the cover of fraud. (6) The deed contains that the gift was 
made honestly, truly and bond et clausul <2 inconsud sempef 
incliicuni suspicionem. It is rather the cumulative effect of ali 
these indications of fraud than each single one of them taken 
alone that would now be regarded as conclusive. For, as to the 
first, we now have Golden v, Qilam ; Alton v. Harrison ; and & 
parte Games. As to the second, Alton v. Harrison. Tdie fourth 
is not by itself sufficient [vide first group of cases cited above) 
and the sixth is manifestly gi’ound of suspicion only. The 
modern eases attach the most ■weight to the third and fifth of this 
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famous list of the marks and signs of frauds that is to say, to the 
secrecy of the transaction and the retention of a benefit for the 
grantor^ the deed being a mere cloak Thus in the case of 
Gvachiall v. Ja7ison^^\ where for money advanced in 1S64 a 
mortgage was executed in 1871, without pressure for repaj^ment 
and without previous agreement, and the mortgage-deed was 
in favour of the debtor’s own step-daughter^^^ and was not com- 
municated to her till 1874^ but given over by the debtor to his 
wife to keep, it was held void under 27 .Eiiz., cap. 4, as against a 
subsequent mortgage of 1871, notwithstanding the existence of 
consideration. So in Clarke v. Palmer , where Palmer mort- 
gaged the estate to Sir J. Milbanke in 1862, but was allowed to 
retain possession of the title-deeds and thereafter in 1863 and 
1868 mortgaged to two successive mortgagees, the second of 
whom assumed the first to be the only incumbrancer, as Milbanke 
allowed Palmer to deal with the estate as if unencumbered, he 
was postponed. This case was not dealt with as one falling 
under either statute of Elizabeth; but the judgment discusses 
Perr^-Hen'ick v. AttwoGd,^^'^ which was held within 27 Eliz., cap. 4, 
the Lord Chancellor remarking, If the intention of the parties 
to the transaction was that the Misses Attwood should have the 
security, but that notwithstanding Attwood showed the title 
deeds that he might be enabled thereby to deal with the estate 
in favour of third parties, I am strongly disposed to think that 
the security comes within the statute: it certainly comes within 
the principle.’'^ At any rate a subsequent incumbrancer acting 
after due inquiry is to be protected against loss in such cir- 
cumstances — Clarke v. Palmei<^\ Buhner v. Hunter^^^ is another 
instance of the intention, notwithstanding consideration, render- 
ing a transaction void. In that instance there was an ante- 
nuptial settlement of all the debtors property eleven days, followed 
by marriage six days, before notice of the creditor's action ; 
it left the debtor utterly insolvent and wholly without assets 
and there was no doubt that the wife must have known all 
about the transaction before the marriage, and her solicitor must 
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CD (1879) 11 Ch. D., 1. 

(2) Vide . 22. 

(3) (is?.s)ncii.p„m 


(4) (1857) 2 DeG, and J., 21. 

(5) (1882) 21 Cli. D., 124.. 

(6) (1869) L. E., 8 Ecn, 46. 
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also iave had notice of all the facts^^ , This was held void 
as against creditors under the then Bankruptcy law (section 
70 of 24 and 25 Viet., cap. 134). But as it practically enabled 
the debtor to retain the whole benefit^‘^^ and as throughout 
the proceedings there was but one object, which was to commit 
fraud, it aSords an illustration that privity to the fraud, even 
by a purchaser for value (marriage being good consideration), 
constitutes, an essential distinction which is wanting in such 
a case as Gampion, v. CoUon^^^ , where it was held clear that 
the fact of his (the settlor's) being indebted at the time and 
of her (the wife) knowing, would not affect the validity of the 
settlement.'’^ It may be noted as supporting this corollary, that in 
the case of Ware v. Gardner^^^ a post-nuptial settlement (there- 
fore without consideration of marriage), by a trader solvent at 
the time, assigning all his effects future and present upon trust to 
pay the income to his wife for her separate use was held void under 
13 Eliz., cap. 5, though he did not become bankrupt till five years 
later and had meanwhile satisfied such mortgages as at date of 
the settlement existed on the property comprised therein. He 
had continued trading, and the Court observed : The question 
is ■\\^hether by this deed he could have had any other intent 
than to delay and hinder his creditors, and I am clearly of opin- 
ion that he did execute it with that intent, and that this post- 
nuptial settlement is within the very words of the statute of 13 
Eliz., cap. 5.^^ On the other hand, in Price v. Jenkius^^^ a settle- 
ment by a widower on remarriage, assigning leasehold properties 
upon trust for himself for life and after his death for his son, was 
held not to be within the statute of 13 Eliz., cap. 5, for the assign- 
ment of leasehold property to which liability is attached is, in itself^, 
a conveyance for valuable consideration.-’^ James, L.J., observed 
of the responsibility of the trustees for payment of rent, It 
might be such a responsibility that a lessee might be actually 

willing to pay money to got rid of it. If there is a?iy valuable 

consideration for a settlement, the quantum is of no consequenee 
under the statute of Elizabeth/^ 

(1) Pp. 60, 61. (3) (1810) 17 Fes. Jun., 263 at p. 272. 

(3) Vida p. 61. (4) (1869) L. li., 7 Eq. 317 at p. 321. 

<6) (1877) 6 eh. ])., 610. 
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These cases show that where there is no consideration the 
intent may be presumed, but that the intent to defraud, defeat, 
delay or hinder must be the sole conceivable or dominant motive, 
and that if there be consideration, this intent cannot be presumed 
but must be proved, and must be shown to have been one to 
which the purchaser for value was a party for the purpose of 
enabling the debtor to retain a benefit, and that this being 
proved, the fact that consideration has passed will not avail 
to save the transaction from any creditor impeaching it as an 
attempt to defraud, defeat, delay or hinder him. 

Instances to the like effect are to be found among cases de- 
cided in India. BangilhJiai Kal^andas v, Tinayah is a 

particularly suitable illustration, as West, J., began his judg- 
ment in the case by observing that had the Transfer of Property 
Act IV of 1882 been introduced into the Presidency of Bom- 
bay, the Court would have been spared the necessity of seeking 
elsewhere for the principles by which to decide the case. Section 
53 of that Act, he added, contains a note which would be 
directly applicable, and which presents in a compendious form 
the result which we have to reach through a somewhat laborious 
examination of the authorities p/ 671. Now in that case 

the widow of a man who had died in insolvent circumstances, con- 
veyed to his separated brothers the whole of his property. There 
was consideration which as in Tillahehand v. consisted 

mainly of time-barred debts due by her deceased husband to the 
vendees. It was not, therefore, mere want of consideration that 
vitiated the sale. There was also a contemporaneous agreement 
by the vendees to settle the claims of the chief creditors of the 
deceased. But this undertaking had not been communicated 
to the creditors and was, therefore, susceptible of suppression 
at will. The vendor, however, did not part with possession, 
though she executed a note to pay a nominal rent to the vendees. 
The vendees as near relations had fall knowledge of the facts 
Bulwer v. Hunter^ 8?ipra). There was secrecy, as in Tmyne^s 
case. There was retention of benefit for the transferor, as in 
Clarice Y*, Palmer j Gfachnall y. Bauson, Perry-Eerric'k y. AUioood 
{ef Alton Y. Marrison Bco po.rie Games). The consideration 
(1) (1837) 11 Bom., 666. C^) (1873) 30 Bom.,H. 0. B,, 206. 
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was, as in Gmehnall y. JanBon, a stale^ unenforceable, impressed 
debt (contrast Thompson v. Webster). These circumstances indi- 
cate that the dominant motive/^ the eama mmansj without 
which it is inconceivable that the transaction would have been 
entered into, was simply to defeat and delay creditors which en- 
abled the debtor to retain the whole benefit using the tx^ansfer 
as a mere cloak. A further point it is true was taken in the 
judgment that the alienating wddow was a qnasi-tm&iee for her 
husband^s estate and was bound to apply it in equal and im- 
partial discharge of obligations enforceable against it. But it 
seems to have been, not on that ground, but on the ground that 
the transaction, if entered into by her husband, would have 
been set aside, that it was held unsustainable as effected by the 
widow, though no doubt the argument a fortiori was employed. 
A money decree creditor cannot follow the estate of a deceased 
person into the hands of a bond fide purchaser for value to whom it 
has been alienated by the heir at law — Bamyet Eossem y. Booli 
Ohund^^K But it would seem fi’om Greender Ohunder Gkose v. 
Mackintosh (2) that this would not apply if it can be proved that the 
purchaser knew not only that there were debts of the deceased left 
unsatisfied and that the assets were insufficient and the heir or de- 
visee to whom he paid the purchase -money intended to apply it 
otherwise than in payment of such debts. This seems to have 
been accepted in Kasumunnissa Bibee y. Nilratna Bose^^h However 
this may be with regard to the complicity of the purchaser in 
misapplication of the considex*ation money, when there is an 
obligation to apply the assets of a deceased person in discharge 
of Ms debts, the main ground of decision in Bangilbhai v. 
Yinayak} that complicity in a transaction intended as a mere cloak 
to enable the debtor to retain as against creditors the benefits 
which he proposes to transfei’, renders that transaction colour- 
abb and as such voidable, even though ostensible consideration for 
the transaction exists, but that there the intentional complicity 
is rot presumed but must be proved. Rangilbhai v. Vimyak 
was followed in Nana Mansaram v. Eauimal Tarac/umd^^'^ where 

(U (1378) 4 Cal., 403, The same ease (2) (1879) 4 Cal, 897 at; p. 906. 
i,s mixcli more fully and correctly (3) (3881) 8 Cal 79 at p. 86. 

reported and noted on at L, IL, (4) (18961 9 ,*! Bom., 255, 
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again the ostensible consideration consisted of tune-barred and 
unenforceable debts and where as in Ttoyne^B case the pi’^operty 
was brought without valuing it and even without inspecting it — 
and the entire property without reservation purported to pas^^ 
possession Teinaining with the vendor, and even the ostensible 
consideration was held to be grossly inadequate. 

This fourth group of cases then demonstrates the indicia of t 
fraud which must be established against the purchaser for value, 
before his purchase can he set aside as made with intent to defeat 
or delay the creditors of the transferor. It is unnecessary to con- 
sider here the class of cases which relate specially to the Bank- 
ruptcy laws and which, as regards transfers not purely voluntary 
if made by an insolvent within three months of bankruptcy, 
insist on pressure in ease of an antecedent debt — Smith v. TiU 
Eos parte Saffery^^^ and In re even in the case of 

a partial assignment, unless there be further advances — Eiv parte 
JFinder^^) and In re Eing^^K But it may be noteworthy that the 
alienation of the assets in their entirety, and the spontaneous 
alienation for debts which have long remained unpressed, are, even 
apart from the Bankruptcy law, among the recognised indicia 
of an intent to delay creditors. For it is improbable the debtor 
would really wish to part with, or the purchaser would really 
wish to take every thing, and that where claims long dormant 
are suddenly revived in view of an execution, the dominant, if 
not the sole conceivable motive, is to make the ostensible consi- 
deration an excuse for the out-and-out withdrawal of the assets. 
Such circumstances, however, are not by themselves conclusive 
when the Bankruptcy law is not applicable (vide Alton v. 
Harrison and Tillakchand v. Jiamal, supra) ^ but are only among 
the signs and marks of fraud, the cumulative effect of v’hich 
leaves no alternative to the conclusion that the common intent 
of the parties was to defraud. 

It now remains to consider whether the principles deduced 
from the foregoing cases are in unison with the provisions of 
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section 58 o£ tbe Transfer of Property Act, 1882. The first 
paragraph of that section deals with transfers intended 

(а) to defraud prior or subsequent transferees for consideration^ 

co-owners and other persons having an interest^ and, 

(б) to defeat or delay the creditors of the transferor. 

The first mentioned intent (a) comes within the purview of 27 
Eliz., cap. 4, as directed against purchasers or othens having 
already a specific interest, and need not, therefore, be discussed 
in connection with the present case where the transfer is impugned 
by a mere creditor unsecured. 

The portion which relates to the intent to defeat or delay 
creditors is, however, like the rest of that paragraph, governed 
by the third and saving provision that nothing in the section 
shall impair the rights of any transferee in good faith and for 
consideration. It is also to be noted that where good faith or 
consideration is wanting and the intent is established, the remedy 
is given to the person defeated or delayed. The second para- 
graph provides that the intent to defeat or delay may be pre- 
sumed from the effect li there is no consideration or only a grossly 
inadequate consideration. The result, then, appears to be as 
follows:— 

{d) As good faith and consideration render the section 
wholly inapplicable, a bare intent to defeat or delay is not wdfchin' 
the first paragraph of the section at all. This corresponds with 
the first group of cavses cited above. 

(5) The intent, in order to render a transfer voidable at the 
option of a single creditor, must be an intent to defeat or delay 
not only the creditor claiming that option, but the creditors of the 
transferor, i. e., it must so impair the estate as to render it incapa- 
ble for remaining assets to satisfy its general liabilities : other- 
wise the creditor can have recourse to other assets. It is not 
until this general inability of the estate is established, that any 
person complaining that he has been defeated or delayed can 
claim the option given by the section. If the untransferrecl 
assets suffice to meet all claims, a single creditor cannot prevent 
the transferor from dealing as he pleases with the surplus. It 
is open of course to the single creditor to show that though there 
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may be a residue sufficient to satisfy his own claim, there are 
other rival creditors who could not all he satisfied and who may 
come into conflict with him. To do this, it would seem as a 
matter of procedure, (with which of course the section does not 
profess to deal), that all other creditors should have an oppor- 
tunity of being joined, and indeed, if the available assets are 
insufficient to meet the claim even of a single creditor, there 
is nothing in the section which is in opposition to the doctrine 
that the single creditor should adopt a procedure which would 
give him the exclusive benefit derivable from the avoidance of 
the transfer. The section only provides that the transfer shall 
be voidable so as to render the property transferred once more 
part of the t^ansfero^^s estate and as such liable to all claims 
thereon. There seems, therefore, nothing in the second group of 
cases cited above which is out of harmony with this part of the 
provisions of section 53. 

(c) The second paragraph of the section shows that the intent 
may be presumed from the eflFect, when the consideration is either 
wanting altogether or is grossly inadequate. This implies that 
no such presumption arises from the bare effect of the transfer in 
any other case. This seems to be in complete accord with the 
Indian authorities, though it may not be so easily reconcileable 
with the dictum in the English case oi Price y. Jenkins— 
the quantum is of no consequence. In this connection, however, 
it is to be borne in mind that under the third paragraph of 
section 53— if there be any consideration at all, and also good 
faith in the purchaser, he would he unaffected even by the second 
paragraph, so that even iu adequacy of consideration coupled 
with the effect of the transfer to defeat or delay creditors, 
would not thi’ow the onus on the purchaser of showing that it 
was not Ms intention to contribute to that effect, provided that 
no want of good faith on his part appeared in the case. 

(d) It is clear from the second paragraph, as read with the 
third paragraph of the section, that the presumption of intent 
cannot arise from the mere effect of the transfer, even though 
the consideration may be inconsiderable, unless the third para- 
graph is rendered inoperative by want of good faith in the trans- 
feree, That is to say, that the words (in the second paragraph) 
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^^inay be presumed must be read as subject to the third para* 
graph, which prevents such presumption arising if there be any 
consideration at all^ and no bad faith to which the purchaser 
is a party. The transaction may defeat or delay ; the transferor 
may intend that it should ; the transferee may know that it will ; 
the consideration may be inadequate, and yet unless the pur- 
chaser himself has been wanting in good faith, the pr'esumption 
referred to in the second paragraph does not arise. In Joslma 
Alliance Bank of Sale, J., whose judgment in the 

appeal was confirmed, intimated his opinion that the words may 
be presumed to have been made with such intent as aforesaid, 
should be construed in accordance with the cases decided under 
27 Eliz,, cap. 4*. If cases under 13 Eliz., cap. 5, be equally in 
point, it would follow that as shown in the third group of cases 
cited above, the purchaser must have had, as his dominant 
motive, the desire to co-operate with the transferor in screening 
the property from creditors and enabling him to use it as a 
mere cloak for the retention of a benefit. But other considera- 
tions may manifestly have been operative with the purchaser, 
even though he may have been willing to make an exceptionally 
good bargain for himself and thus have given inadequate con- 
sideration. He may be honestly actuated by the keenest regard 
to his own interest, but he is debarred from acting in the in- 
terests of the debtor. That this is th^ natural meaning of the 
section appears to follow from the use of the phrase with in- 
tent to defeat or delay/^ which has manifestly a very different 
meaning from the phrase knowing that he will be likely to 
cause defeat or delay The word ^^ntenV^ by its etymology, 
seems to have metaphorical allusion to archery, and implies 
aim ” and thus connotes not a casual or merely possible result 
— ^foreseen perhaps as a not improbable incident, but not desired 
—but rather connotes the one object for which the effort is 
made— and thus has reference to what has been called the domi- 
nant motive, without which the action would not have been 
taken, 

ie) In eases to which the provisions of the last paragraph of 
section 68 does not apply, L in cases where there is either no 
(1) (1894) 22 Cal., 185, at p. 202. 
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good faith or no consideration or where there is no good faith 
and the consideration is grossly inadequate, there is nothing to 
prevent the presumption of an intent to defeat or delay creditors 
arising from a transfer which has the effect of defeating or de- 
laying creditors. This shows (i) that consideration may co-exist 
with intent to defeat or delay, and this is manifestly in accord 
with the fourth group of cases cited above j and (ii) that where 
%6ithBY consideration nor good faith exists, there can be nothing 
to rebut that presumption if the effect of the transfer be to de- 
feat or delay creditor, a result which is clearly indicated 
in the cases (such as Tillakchand v. Jitamal) treating of purely 
colourable transactions where the whole transfer is a mere pre- 
tence and a sham, and nothing has really passed or was intend- 
ed to pass on either side. 

Thus it appears that every oi sulsiantive law laid 

down in the eases accepted prior to the Act, is, as regards 
immoveable property at least, dedncible from section 53 of 
that Act; nor is there anything to show that even in matters of 
procedure any new departure is inevitable. The view that the 
Legislature intended no alteration thus seems to be one that may 
safely be adopted on the authority of Joshua y. Alliance Bank 
of Simla. As that position was precisely challenged by the ap- 
pellants in this case, it has seemed necessary to discuss the point 
at length in this case, .p,lthough, as pointed out by the Privy 
Council in N’oi'enclfa Nath Sii'caT v. Namalhasini Basi^^, “ the object 
of codifying a particular branch of Jaw is that on any point speci- 
fically dealt with, the law should thenceforth be ascertained by 
interpreting the language used in that enactment, instead of, as 
before, searching in the authorities to discover what may be the 
law as laid down in prior decisions, and the language of such an 
enactment must receive its natural meaning, without any as- 
sumption as to its having probably been the intention to leave 
unaltered the law as it existed before’^ (see also Bank of Bngland 
V. Yagliano'J> there quoted). 

However, in the present instance, as already observed, judicial 
doubt (I. L. R., 24 Cal., 828) has been expressed as to the extent 
to which the provisions contained in section 53 are capable of being 
(1) (1896) 23 OaJ., 663. (3) (1891) Ap. Ca, 107, 
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construed as embodying certain well-established principles;* and it 
has^ therefore^ seemed advisable to consider Iiow far that view is 
consistent with fche facts. The value of certain of the cases cited, 
in determining the indicia of frauds is, moreover, not diminished by 
the existence of an enactment so tersely worded as section 53 of 
the Act, and it may safely be accepted that absence or gross inade- 
quacy of consideration, the indifference of the purchaser as to the 
enforcement of any claims he may have had, or to inspection and 
valuation before purchase, and to the continuance of the trans- 
feree in possession or control after purchase, secrecy in making 
the arrangement, and the attempt to include in it all available 
assets, must always be considered in determining the existence of 
good faith. The question of lonafides is one of fact and as shown 
in Darvill v. Terry (supra) would in.England be left to the jury. 
It is, therefore, one on which this Court cannot pronounce in 
second appeal ; nor can an objection involving questions of dis- 
puted facts as incidental to a point of law he taken in second 
appeal — Oavclappa v. Girmallappa The plaintiff, if he wished 

to challenge the good faith of the transaction notwithstanding 
consideration passed, should have raised the point at an earler 
stage. He cannot do so now. The lower Courts have found 
against him on the issue which he did raise as to consideration, 
and there is nothing in the undisputed facts to afford the basis 
for an inference that the dominant motive of the transferee was 
to serve the interests of the debtor rather than his own. The 
facts as they stand show that the plaintiff brought his suit and 
obtained his order for attachment before judgment on the same 
day that the transfer was arranged and completed. 

The circumstances indicated that it was a race between two 
competing creditors who should get satisfa;ctioa first. And the 
winner, provided he is not guilty of foul play, is not to bo dis- 
qualifi.ed merely because he runs to win. There was haste no 
doubt, but that is natural in such a contest. On these grounds 
I would reject the appeal and confirm the decree with costs. 

Fulton, J, I concur in the very learned and exhaustive judg« 
ment of my colleague and would confirm the decree with costs. 

(1) (1894) 19 Bom., 331, 
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On the facts found by the District Judge, which were ap- 
parently the only facts put forward by the defendants, it is 
impossible for us to say that the provisions of section 53 of the 
Transfer of Property Act apply. It was not proved that the 
disputed transfer was made gratuitously or for a grossly inade- 
quate consideration : the second clause of the section is, there-* 
fore, inapplicable. It was found that the object of the trans- 
fer was to defeat an anticipated execution, but my learned col- 
league has given good reasons for holding that this is not equi- 
valent to a finding that the intent was to defeat or delay the 
creditors of the transferor. There may or may not have been 
other creditors and there may or may not have been other 
property available to meet their claims. From the mere intent 
to defeat one anticipated execution it does not necessarily fol- 
low that there was an intent to defeat or delay the creditors/’ 
though such intent would probably be inferred if it were also 
found that there was an inadequacy of consideration sufficient 
to brino' the case under clause 2 of the section. In these cir- 

.'.■O' ... 

cumstances it seems impossible for us to say, on the findings of 
tbc District J udge, that clause 1 is applicable. 

No question, then, arises under clause 8, which only comes into 
operation when the facts are sufficient to justify the application 
of clause 1 or 2. 

It is unnecessary, therefore, to express any opinion whether, if 
the plaintiff were compelled to rely on clause 3, he would nob bo 
obliged to prove affirmatively the fact both of good faith and of 
consideration, or whether we could lay down as a matter of law 
that the recital of the receipt of consideration in the sale deed 
was sufficient to throw on the defendants the burden of proving 
want of consideration. 

Decree confirmed* 
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Cause of action — False evidence not actionahle-'Oons])imty to give false 
evidence-^^Costs— Costs in the causey meaning of such order made in an inter- 
loeiitory p'oceeding. 

Ho civil action lies against a witness for giving false evidence, and tlie fact 
tlat tlie evidence is given in pnrsiiance of a cons^piracy to o])tain the conviction 
of the accused person docs not make any difl'orence. The only remedy against 
a false witness is a prosecution for perjury. 

Where, therefore, a plaintiff sued three defendants for giving false evidence 
against him in a trial at Bombay, alleging that it was done in pursuance of a 
conspiracy entered into at Hyderabad to obtain his conviction, 
lidd) that the plaint disclosed no cause of action. 

A mere conspiracy to injure a man without an overt act resulting in tlie 
^ injury does not furnish any cause of action. A conspiracy is not illegal unless 
it results in an act done which by itself would give a cause of action. 

Where in an interlocutory proceeding the order as to costs is that the costs 
thereof shall be costs in the cause,” these words do not mean that costs will 
follow'' the event, but that those costs remain to be dealt with by the Court at 
the hearing, the Judge at the trial having still power to deal with such costs. 

The plaintiff was a resident at Hyderabad, in tbe territory of 
His Highness the Nizam^ and the three defendants were also 
residents at Hyderabad, 

In March; 1897, the plaintiff was charged at the Criminal 
Sessions of the High Court in Bombay, under sections 812, 314 
.. and 109 of the Indian Penal Code (Act XL? of 1860)^ with having 
caused the death of one Marion Edith Whittaker at Hyderabad 
by doing an act with intent to cause miscarriage. The three 
defendants were witnesses £oi’ the prosecution. 

At the conclusion of the evidence for the prosecution the Jury 
stopped the case, intimating that they did not desire to hear the 
defence. A verdict of not guilty was returned, and the plaintiff 
was discharged, 


Before Mr* Jiisike Bussellf and on Appeal before Mm Justice Cand-g 
[and Mr, Justice Tgahji, 

TEMPLETOH (oeigihal Plaintiit), Appellant, m LAUPJE and 

OTTTEUS (OEIOI2TAL DEPENDANTS), PtESPONDENTS/^' 


^ 8uif; No. 390 of 1898, Appeal No. 10S9. 
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The plaintiff filed this suit in the High Court of Bombay claim- 
ing lakhs of rupees by way of damages for the injury and 
loss which he has sustained at the hands of the three defendants/^ 
In effect the ^alaint claimed the above sum for damages caused to 
the plaintiff by the three defendants having conspired to procure 
his conviction of the above offence in order to screen the second 
defendant and with having with that object given false evidence 
at the trial in Bombay* 

The plaint set forth at length the circumstances of the case 
and the conduct of the three defendants in connection there- 
with^ the poBt-morlem examination of the body of the said 
Marion Edith Whitt aker^ which was held at Hyderabad^ and the 
inquest which took place there at which the three defendants 
gave (as the plaintiff alleged) false evidence for the purposes 
aforesaid. It farther stated that, at the trial before the High 
Court in Bombay, the three defendants falsely and maliciously 
repeated the evidence given by them on the previous occasions, 
and copies of their respective depositions were annexed to the 
plaint. The following paragraphs of the plaint are material : — > 

^*30. The plaintiff charges that in his evidence upon the several occasions 
hereinbefore referred to, the second defendant has sought, in order to save 
himself from responsibility, to make out that the plaintiff had procured or 
assisted the deceased Marion Edith "Whittaker in procuring an abortion, dhe 
three defendants heroin have in collusion with one another fabricated and given 
upon oath evidence false to the knowledge of all of them. The first and second 
defendants did in collusion and conspiracy with each other intentionally mislead 
the two doctors operating at the examination, and all the three 

defendanis have on the occasions hereinbefore referred to given false evidence 
with a view of substantiating a false theory as to the cause of the death of the 
said Marion Edith Whittaker in order to mislead the respective tribunals and to 
secure the conviction of the plaintiff for comiDlicity in the alleged abortion. 

31. A material part, if not the whole, of the plaintiff’s cause of action arose 
within the ordinary original civil jurisdiction of this Honourable Court inas- 
much as the conspiracy between the three defendants herein] culminated in 
giving false and malicious evidence to the peril and prejudice of the plaintiff in 
his trial at Bombay in March, 1897. 

^^32, The plaintiff alleges that in consequence of the conspiracy and the 
evidence hereinbefore referred to, and of the prosecution which was lodged 
against; him (which prosecution it would have been impossible to proceed with 
in the absence of the cvidouco given by the third defendant), he has suffered 
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iiijmy and loss of an almost irreparable ckaraoter in Iiis btisiuess? liis reputation 
and Ms social position.’’ 

The plaint was presented to tke Judge in chambers (Strachey^ J 
who gave leave to sue under clause 12 of the Letters Patent. 

The defendants filed their written statements. Subseiiuently 
an order was made for the trial of the following preliminary 
issues: — 

(1) Whether the plaint discloses a cause of action. 

(2) Whether this Court has jurisdiction to try this suit. 

Theso issues were argued before EuSvScll, J . 

Macjjhersony InverarUi/ and Daly for plaintiff. 

Lang (x\dvocate General) and Starling for defendant 1. 

Scott and To%%g for defendants 2 and 3. 

RussEiiL, J. (after reading the plaint continued : — ) The result 
may be summarised as follows 

1 . Marion Edith Whittaker died of tetanus, the result of an 
abortion, 

2. The three defendants who had attended her in her last 
illness formed a false theory as to the cause of her illness and 
death; that the plaintiff was the author of her pregnancy 
and had caused the abortion, 

3. That the second and third defendants colliisively took 
certain steps to conceal the second defendant's malpractices in the 
casGj while the first and second defendants misled the doctors at 
ihe j)ost-moTtem examination. 

4. That all the defendants have conspired to falsely secure the 
conviction of the plaintiff, and in support of such conspiracy 
have given false evidence. 

5* That the plaintiff has sustained heavy . daiuages by tlio 
defendants^ conduct. 

Stated shortly, this suit is for damages caused to the plaintiff 
by the defendants having combined falsely to procure his 
conviction of a criminal offence in order to screen the second 
defendant. 

The first question that now arises is, therefore, does the plaint 
disclose a cause oi action ? It was argued by the defendants 
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and admitted by the plaintiffs counsel^ that no action for damages 
will lie against persons who had given false evidence for doing 
so — Baloo Gunnesh v. Mygnecram ^^'^ ; Queen-Empress Y^ Balaji^^^ \ 
Qmeji-Ihipress v. Balkris/mcP^^ ; Nathji v. LallhaL^^"^ Jt was 
further argued that no action will lie for conspiracy unless the 
overt act is itself actionable^ and that the gist of the action was 
the giving false evidence. 

But it will be observed;, on referring to the paragraphs of the 
plaint I have referred tO; that the defendants are charged with 
other overt acts than merely having given false evidence. 

In dealing with the case as against all the defendants it wmuld 
appear that the test to be applied is whether the acts complained 
of would give the plaintiff a right of action against one of them; 
or; in other wordsj has the plaintiff sustained a civil injury at 
the hands of any one of them : see Ihiiiley v. Simmons This 
involves the consideration of the question whether any right of 
the plaintiff has been infringed. It is essential to an action in 
tort/^ says the Privy Council in Rogers v. Eajendro^^^^ ^^that the 
act complained of should under the circumstances be legally 
wrongful as regards the party complaining; that is; it must 
prejudicially affect him in some legal right; merely that it will; 
however directly; do a man harm in his interest; is not enough.-^^ 
What are rights ? CavC; J,; in Allen- v. Flooc¥'^'> says : The personal 
rights which wo are most familiar with are (1) rights of reputa- 
tion ; (2) rights of bodily safety and freedom ; (3) rights of pro- 
perty; 01 ’; in other wordS; rights relative to the mind, body and 
estate; and if the general wmrd ^ estate^ is substituted for ^ pro- 
perty;^ these three rights will be found to embrace all the personal 
rights that are knoAvn to the law/'’ Lord Watson at page 92 of 
the same report says : Any invasion of the civil rights of another 
person is in itself a legal Avrong carrying with it liability to 
repair its necessary or natunal consequences in so far as these 
are injurious to the persons whose right is infringed; wdiether 
the motive which prompted it be good; bad or indifferent/^ Thus 

(1) (1872) 11 Bong. L. R. 32L (4) (18S9) 14 Bom. 97. 

(3) (1892) 37 Bom. 128. (5) (1898) 1 Q,. B. 181. 

(S) (189.3) 17 Bom. 573. (0) (1860) 8 Moo. I. A. 103. 

(7) (3898) Ap, Ca. 1 at p. 29, 
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tbe intentional driving away of cnstonaers by sliow of violence — 
Tarleion v. the obstruction of actors on the stage by 

preconcerted hissing y* Brmidonp Gregor y v. Biilco of 
■Brmisivichf^ the impeding or threatening servants or workmen — 
Garret v* Taylor^^^^ the inducing persons under personal con- 
tracts to break their contracts“So^{;i??i v. LimiUy v, 

g?^g(G) — all are instances of such forbidden acts. 

It appears to me that to cause a person to be falsely charged 
with a criminal offence to the knowledge of the person so causing 
him to be charged^ is an infringement of the personal right of 
reputation and freedom. At page 114 of Fitzherbert's Natura 
Brevium, Vol. I, itis said If one person of malice and false 
imagination labour and cause another falsely to be indicted, the 
party who is so indicted shall not have a writ of conspiracy, &c., 
hut an action upon the case against him who so caused him falsely 
to be indicted That being so, it appears to me that each of the 
defendants is civilly liable to the plaintiff in respect of the acts 
alleged against them respectively in the plaint other than the 
giving of evidence against the plaintiff which were done with the 
object of having the plaintiff falsely indicted. Thus the fir>st and 
second defendants are charged with giving misleading informa- 
tion to the operating surgeons and with the object of more suc- 
cessfully foisting their false theory as to the cause of death upon 
the attention of the said surgeons. The first and second defend- 
ants or one of them gave a demonstration and a lecture over the 
body of the deceased lady to a large number of students who were 
assembled there for the purpose. The first defendant is charged 
with arranging the post-mortem examination so as to prevent any 
medical man on the part of the plaintiff being present. The second 
defendant is charged in collusion with the third defendant with 
having written a letter to the presiding Magistrate with the 
objects stated in paragraph 14 of the plaint. In paragraph 19 
the second defendant is charged with writing another letter to 
screen himself, but I apprehend that, if only one of the defend- 
ants has infringed the personal rights of the plaintiff, the other 
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two who combined towards such infringement would also be 
held liable. 

Treating it as an action against the defendants jointly, I am 
of opinion that the statement in the plaint discloses a cause of 
action against them. The plaint charges the defendants with 
having combined to do certain acts towards the infringement 
of the plaintiff^s rights maliciously, which in its legal sense 
means a wrongful act done intentionally without a just cause or 
excuse — Bromage v. BrosserS^'^ The case of Barber v. Lesiter ^ 2 ) 

appears to me to be distinguishable, as there the damage 
done to the plaintiff did not appear to have been the natural 
and probable consequence of the defendants’ act. In that case 
Crowder, J., says at page 189 : The arrest and conviction of the 
plaintiff seem to have been the result of a combination of cir^ 
cumstances for which the defendant is not in law responsible/^ 
Here the damage to the plaintiff is stated to be the direct con- 
sequence of the defendants’ acts ; so also in Kearney v. ZloycU^) 
the action was held not maintainable because the acts of the 
defendant did not constitute any legal injury to the plaintiflf. In 
the Mogul SteamM]) Case e^ridi ^ A the 

combinations were held not to infringe any legal rights of the 
plaintiffs, and their action consequently failed. The result is that 
I am of opinion that the plaint has disclosed a good cause of 
action against the defendants herein. 

The next question that arises is whether this Court has juris- 
diction to try the case. Leave to sue under clause 12 of the 
Letters Patent was granted when the plaint was- accepted by 
Strachey, J. Paragraph 31 of the plaint states how a part of the 
cause of action is said to have arisen within this jurisdiction. 
Mr. Maepherson argued that there was a continuing agreement 
on the part of the defendant to the detriment of the plaintiff, 
the fruit of which was the evidence given at the Sessions Court 
in Bombay. I have ascertained from the office of the Clerk of 
the Crown that the defendants were bound over to give their 
evidence before the Sessions Court here. The plaint does not 


THE INDIAN LAW REPORTS. [VOL. XXV. 

allege that the defendants’ agreon^ont continued into this juris- 
diction as is suggested. Section 18 of the Civil Procedure Code 
(Act XIV of 1882) provides as follows ; — 

lu sdiis foi compansatioii for wrong dona to portion or moveable property, 
if the wrong was done witlim tlio local limiis of the juris lielion of one Court] 
and the defendant resides or carries on btisino.ss (,r personally works for ^ain 
wliliin tlie local limits of aaotlwr Court, tlio piaintlfl' uiao-, at Lis oinioii, sue in 
eUlier of tlie Bald Courts.” 

The word “wrong" in that section must mean, I apprehend, 
an actionable wrong. As has been admitted, no action will lie 
for damage in respect of words spoken by a witness in the 
witness-box. All that the deiondants arc .alleged to have done 
to found the jurisdiction is giving false evidence in the Sessions 
- Couit in Bombay ; but that is not a matter in respect of which 
the plaintiff is entitled to damages in a Civil Court] The result 
therefore is that no part of the cause of action has arisen vvithin 
the jurisdiction, and therefore the suit must be dismissed. 

As to costs, I shall be glad to hear counsel on the question, as 
there have been interlocutory proceedings in the suit, which 
would have been unnecessary if the plaintiff had at first pressed 
for these preliminary issues to be decided. 

The qn^tion of costs was subsequently argnod before iiis Lordsliip, wbo gave 
tliG folio j 11(1 gmont ; — 

RussEim, J.:— As it occurred to me that the summons for the 
trial of the preliminary issues might have been applied for earlier 
than it was, and before certain costs had been incurred, I reserved 
the question of costs for further .argument, and it was fully 
argued before me on the 28rd of January, 1000. 

It appears to me that immediately upon the first defendantts 
written statement being filed on tlie 21st day of December, 1898 
it was open to the plaintiff to have had the question as to whether 
the plaint disclosed a cause of action and the question of jurisdic- 
tion set down for trial on a preliminary issue. The Advocate 
General, I think, was right in his contention that there was no 
obligation on the defendants to raise tlio preliminary issues at 
all, and it is not the practice in this Court to have the ease sot 
down for settlement of issues, although in this instance it will bo 
very desirable to do so.. 
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An interesting alignment was raised as to the meaning of the 
words costs, costs in the cause/^ and I am of opinion that these 
words do not mean that these costs will follow the event, bnt that 
those costs remain to be dealt with by the Court at the hearing. In 
the Court of Chancery, as is well known, costs have always been 
in the discretion of the Court, and as a general rule costs will 
follow the result*, see Bartlett v. Wood^^'^ ; Ferguson v. WihonP^ 
In Hodges v. Hodges, Jessel, M.R., says : The dismissal of an 
action with costs ought to include all costs reserved. I will give 
instrnctions to the Eegistrar always to insert, without any 
special directions, in all orders made in this branch of the 
Court the words ^ including costs of all applications ordered to . 
stand over until trial and all costs reserved to be disposed of at 
the trial/ so that it will be for the other side to show why they . 
should not be put in.'^^ 

But in British Natural Provident Association v. By water, 
Byrne, J., says : Where interlocutory applications have been 
ordered to stand to the trial and are not then mentioned to the 
Judge, the costs of such applications are to be treated as costs in 
the action and taxed accordingly, and need not be mentioned in 
the judgment. Where interlocutory applications have been dis- 
posed of, but the costs have been reserved, such costs are not to 
be mentioned in the judgment, or order, or allowed on taxation, .* 
without the special direction of the Judge.^^ 

The above expressions ^'so that it will be for the other side to 
show why they should not be put in ” and where interlocutory 
applications have been ordered to stand to the trial 'and are not 
then mentioned to the Judge clearly show that the Judge at the 
trial has still power to deal with such costs. In Koosen v. Bosefi\ 
which Mr. Inverarity brought to my attention, it was held that ' 
where, on an application under order 14, the Judge iu chambers 
has made an order as to costs, the Judge at the trial , has no 
jurisdiction to interfere with these costs. But I think that this is 
a special case, because order 14 specially provides that the Judge ' 
in chambers shall deal with the costs. This being so, I have 


238 


1900. 



IfEMPMtOS* 

V. 

JLiAtTBiK. 


THE INDIAN LAW BBPORTS. [TOL. XXT. 

gone through the proceedings and I have come to the conclusion 
that the plaintiff must pay all the costs save and except the costs 
of and incidental to the summons taken out by the .second defend- 
ant on the 26th June, 1899, calling upon the plaintif to give 
security for the costs, which summons was not proceeded with ; 
and also save and except the costs of and incidental to the similar 
sixmmons taken out on the 9th January, 1900, by the first and 
third defendants. Save and except these two pr'oceodings, the 
costs of all the others must follow the result of the case ; and I 
do not think that the second defendant ought to pay the cost.s 
of and incidental to the substituted seiwice upon him. The 
plaintiff opposed the summons to set down the case on preliminary 
issnes and failed on the summons and also on one of the questioms 
raised thereby, and I do not think that there should be any 
division of costs such as was suggested by Mr. Inveraiity. 
The order for costs will therefore be drawn up in accordance 
with the above judgment. 

The plaintiff appealed. The appeal was heard by Candy and 
Tyabji, JJ. 

Raikes ^n^^Jardine for appellant (plaintiff). 

Lang and Starling for respondents Nos. 1 and 3 (defendants 
Nos. lands). 

Robertson and Young for respondent No. 2 (defendant No. 2). 

Candy, J . It is unnecessary to recapitulate the introductory 
facts. The question for our decision may he formulated thus : 
On the facts recited in the plaint, can it bo said that a part of tho 
alleged cause of action arose in Bombay ? 

The plaintiff says (paragraph 31) : “ A material part, if not the 
whole, of the plaintiff’s cause of action arose within the ordinary 
original jurisdiction of this Honourable Court, inasmuch a.s the 
conspiracy between the three defendants herein culminated in 
giving false and malicious evidence to the peril and prejudice of 
the plaintiff in his trial in Bombay in March, 1897.'” And again 
(paragraph 36) : The plaintiff charges that every loss, injury 
and damage which he has sustained was caused by the con- 
spiracy on _the part of the three defendants herein and tho 
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evidence given by them in pursuance thereof.'^ The object o£ 
the coDspiracy is thus stated (paragraph 80) ; ^^All the three 
defendants have, on the occasions hereinbefore referred to^ given 
false esddence with a view of substantiating a false theory as 
to the cause of the death of the said Marion Edith Whittaker in 
order to mislead the respective tribunals and to secure the con- 
viction of the plaintiff for complicity in the alleged abortion.” 

Now it is admitted that no action will lie against the defend- 
ants in respect of the evidence which they gave either at Hyder- 
abad or in the Sessions Court at Bombay. "Prirndj facie, therefore, 
there is no cause of action arising out of their acts in Bombay, and 
thus it cannot be said that any part of the cause of action arose 
in Bombay. 

But it is sought to avoid this difficulty by the allegation that 
the defendants are not sued simply for giving false evidence, but 
they are sued for the conspiracy by which they conspired together 
that each one should give false evidence, and as they did give 
false evidence in Bombay, it follows that they were conspiring in 
Bombay, and thus there was a cause of action partly arising in 
Bombay. 

The fallacy of this argument lies in supposing that though 
no action will lie against the defendants for giving false evidence, 
yet it will lie against them if it be alleged that the false evidence 
was given in pursuance of a conspiracy. If this argument were 
good, then though no action would lie against A for giving false 
evidence, yet, if there were more witnesses than one who gave 
false evidence against the plaintiff, then an action will lie against 
A, B, C, &c. j for it is difficult to suppose a case in which it would 
not follow, as a matter of course, that the witnesses must have 
given false evidence in pursuance of a conspiracy. 

It is impossible by a system of permutation and combination to 
render of no effect the rule of law, and to say that A is not sued 
for giving false ’ evidence, hut for conspiring with B and 0 that 
they should give false evidence, and B is sued &o. The fact is 
that it is no cause of action that the defendants entered into a 
conspiracy. You must show that the results of that conspiracy 
have given a right of action to the plaintiff. This was forcibly 
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put in the judgment of Lord Esher in Salamrm v. IVarnerJ^'^'i and 
similarly reference may be made to the judgment o£ Palles, C.B*, 
in Kearney w Lloyi^ which is, as stated by Darling, J*, in 
Huitley v. SimmonB^ to the effect that corKspiraey to do certain 
acts gives a right of action only where the acts agreed to be done^ 
and in fact done, would, had they been without preconcert, 
have involved a civil injury to the plaintiff. 

Now it is clear that the acts done in Bombay by the defendants 
involved no civil injury to the plaintiff. They involved injuiy 
no doubt, but not an injury for which compensation could be 
recovered in a civil action. 

Then it was contended that a part of the cause of action was 
that part of the damage caused to the plaintiff in Bombay. 
Assuming that such damage is alleged in the plaint, it is, in my 
opinion, clear that the fact that any damage was suffered in 
, Bombay would not constitute a part of the cause of action. It 
may be necessary to prove the fact of injury in Bombay in order 
to ascertain a full measure of damages ; but that fact would not 
constitute any part of the cause of action. If this argument were 
sound, actions on account of false evidence would always lie, 
because, although it cannot be denied that giving false evidence 
furnishes no cause of action, still there would in every case be the 
damage, which in reality must be taken to be the only and the 
whole cause of action. 

This argument also fails ; and, as frankly admitted by Mr, 
B»aikes, itis impossible to twist this case into one of malicious 
prosecution ; it is simply one of conspiracy to give false evidence j 
and in my opinion the demurrer was rightly upheld by Mr. 
Justice Bussell. The appeal must be dismissed with costs. 

Tyabh, J. Two questions have been argued before us. The 
first is whether the plaint discloses a sufficient cause of action, 
and the second is whether this Court has jurisdiction to try this 
suit. These two questions were argued before Bussell, J., as two 
- preliminary issues. He found the first in the affirmative and 

(l) (1891) 65 Law T. (2) (1889-90) 26 L. B. Ir. 268. 

\ - , #{1898) 1 Q.B.185. 
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for the plaintiff and the second in the negative and for the 
defendants. 

The plaint was accepted under clause 12 of the Letters 
Patent, and the question of jurisdiction therefore depends upon 
the further question whether any material part of the cause of 
action accrued within the jurisdiction of the High Court. These 
two questions, though forming distinct issues, are so connected 
with, and have such a material bearing upon, each other, that the 
decision of the one will practically dispose of the other. I will 
however discuss them in the order in which they were treated 
by Mr. Justice Russell and were argued before us. 

The first question, then, is, does the plaint disclose a suiSScient 
cause of action ? Now the plaint is an exceedingly lengthy and 
intricate document, giving the history of the case in great detail, 
but the draftsman does not appear to me to have very accurately 
formulated the exact propositions of fact and law* on which he 
intended to base the plaintiff^s right to relief. I think, however, 
the gist and substance of the allegations in the plaint may be 
shortly stated as a charge of conspiracy on the part of the 
defendants to obtain the conviction of the plaintiff of a criminal 
offence, and to give false evidence in furtherance of that con- 
spiracy. The plaint also asserts that, as a matter of fact, the 
defendants did give false evidence. The conspiracy is alleged to 
have taken place at Hyderabad out of the jurisdiction, but the 
false evidence is stated to have been given in the High Court of 
Bombay within the jurisdiction. In considering whether these 
facts give the plaintiff a right to sue the defendants in a civil 
Court, it is to be remembered that this is not a suit for malicious 
prosecution. There is no allegation in the plaint that the defend- 
ants actually prosecuted the plaintiff. As a matter of fact, the 
prosecution of the plaintiff in Hyderabad is admitted to have 
been instituted by His Highness the Nizd.m^s Government. The 
utmost that is alleged against the defendants is that they desired 
and furthered and aided the prosecution by conspiring among 
themselves to give false evidence. The substance of the plaint, 
then, MS that the defendants merely conspired in Hyderabad to 
give false evidence in order to obtain the plaintiff ^s convicfiion — 
and not that they prosecuted him on a false charge* 
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Now I am of opinion ttat this of itself furnishes no cause of 
action* A mere conspiracy to injure a man without an overt act 
resulting in the injury does not furnish any cause of action — 
Kearney v. lloyd^^^ ; EuUUy v. SimmonP'^ ; Srdaman v* TFarnerS^^ 
If therefore the plaint had stopped at the mere allegation of the 
conspiracy, it is cleai"^ on the above authorities, that it would not 
have disclosed any valid cause of action. Does, then, the fact that 
false evidence is actually asserted to have been given in pursuance 
of the conspiracy make any difference t I am clearly of opinion 
that it does not* It has been held over and over again that the 
giving of false evidence, no matter how malicious and mala fide it 
may he, furnishes no right to sue in a Civil Court, the only remedy 
being a prosecution for perjury — Bevis v* ; Henderson 

V. BroomAead^^'^ ^ Bahoo Gmnesh v, Mugneeram'^^ \ and Bamhins v. 
BolcelyP'^ The mere fact that the giving of the false evidence is 
alleged to beJihe result of a conspiracy does not, in my opinion, 
make any difference, I should therefore feel inclined to hold 
that the plaint does not disclose any cause of action, although 
there are certain other overt acts alleged — such as the giving 
(though not as the result of the conspiracy) on the part of the 
first and second defendants, respectively, a demonstration and 
lecture, the arranging of the post^^mortem examination in a 
manner prejudicial to the plaintiff, the writing of letters to the 
presiding Magistrate — all of which acts were done out of the 
jurisdiction of this Court* 

It follows from what I have said that, in my opinion, nothing 
is alleged in the plaint to have taken place in Bombay which 
could give a valid legal right to the plaintiff to sue the defendants 
in this Court, and that therefore this suit was rightly dismissed 
for want of jurisdiction. The vague allegations of counsel in 
argument that damages and mental anguish may have been 
caused in Bombay, though not specifically stated in the plaint, do 
not make any difference* I would dismiss the appeal with costs. 

Appeal dumissed, 

CD (18S9-90) 26 L. Hep. Ir. 268, 288, 

288. 


(4) {18S6) 18 C. B. 126. 

(5) (1869) 4 H. & N, 569. 
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APPELLATE CIVIL, 


Btfo't'e Sir Jj, H, JenMns, Chief Jastiee, and Mr. Justice Candy. 

HIS HIGHNESS THE GAIKWAR SIRKAR OF BARODA and THE 
B,B. & C. L R4ILWAY COMPANY (oeiginal Defendants), Applic- 
ants, t?. GHANDI KATCHARABHAI.KASTHBGHAND (OBiGiNAL 

Plaintiff)^ Opponent,*®^ 


1899. 

Sej^temher 6, 


FracUce'^Becree — AppealSiay of execMon of deoree-^Civil Frooedure 
Code {Act XIV of m2), secs, 545, $ 46 , 

In order to obtain a stay of execution of a decree directing the payment of 
money the applicant must satisfy tbe Court on affidavit that substantial loss 
may result to him unless execution is stayed, 

Application for stay of execution" * The plaintiff obtained a 
decree in the Court of the Subordinate Judge of Ahmedabad for 
Es. 17,507 against the defendants as damages sustained by him 
by reason of their wrongful acts in connection with the construc- 
tion of a certain railway. The decree further directed the 
defendants to complete certain accommodation works for the 
passage of water under the said railway. 

The defendants appealed. They subsequently obtained a rule 
nisi for stay of execution of the decree pending the appeal. The 
rule now came on for hearing. 

Macplerson (with Crawford, Brown and Go.) for the applicants 
(defendants) in support of the rule. 

Brown (with Matndhai and Jamietram) for the opponent 
(plaintifi) showed cause. 


^ Civil Application, No, 201 of 1S99. 
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Jenkins^ O.J. ; — The decree directs the payment of money and 
the completion of certain accommodation works. Defendants- 
appellants seek stay of execution. 

As to the works, we grant the stay. As regards the money, 
we must apply the law as it is. ’ 

No order for execution has been made, so section 546 does not 
^'PP^y* must act under section 545, i. e. we must be satisfied 
that substantial loss may result. W e are not so satisfied on the 
affidavits which have been filed. This will not prevent any 

application under section 646. should an order for execution be 
obtained. 

Costs to be costs in the appeal, as the applicants have succeeded 
in part and failed in part. 

Ordet accordingly. 


APPELLATE CIVIL. 


■Before Sir L. H. Jenhins, Chief Justice, and Mr. Justice Batty. 

SHEIK GULAM JILANEE (Pi.aintifi') i;. KASHINATH BAPUTT 
DANI (Defeki)ant).=» 

BeMhan AgrieulturW Belief Act {XVII o/lS79), mc. 3, rf. ra:V_ 
Land reveme~Stdt for land revenue not a s^iit fm' rent. 

„ u does not fall under Bection 3 of the Dekkhaa Aari- 

oulturats’ Belief Act (XYII of 1879). 

The liabmty for land revenue does not spring from a contractual engagement 
and a claim in respect thereof is not one for rent or dama<^es within tL” ' 
iug of clause (ir) of section 3 of the Act. ^ 

This was a reference by Khan Bahddur Navroji Dorabii 

(Ira ofiafs) A' 

The reference was in the following terms 

rJ <^efendant the sum of 

foiST^S 3%Wr lands from 1894.96 


^ Civil Befer^nce, Ho, 9 of 3900* 


The defendant denied the plaintiff^s claim. 

‘^^ The Subordinate Judge awarded the claim. 

The defendant therefore applied for revision, 

^^The lower Court seems to have treated this suit as one falling 
under section 3, clause (.r), of the Dekkhan Agriculturists^ Relief 
Act^ and a mark has accordingly been made in the plaint. The 
defendant therefore had to make a revision application to this 
Court. The plaintiff’s pleader has raised a preliminary objection 
that this suit cannot be taken to fall under section 3 of the 
Dekkhan Agriculturists’ Relief Ach and therefore a revisional 
application would not lie. 

It must -first be seen what the plaintiff claims in his plaint, 
The minor plaintiff is the present jaglnrdar of Wai, and it has 
been alleged that Sheik Ajimudin, the previous jdghlrdar^ hav- 
ing died on 18th. September^ 1891, his j^lgliir was attached by 
Government; wliO; after setting aside all burdens created by the 
previous jaghirdarS; made the plaintiff a grant of the property 
as if it were a new jaghir on 9th October; 1894; from 'which 
date the plaintiff became complete owner of the said jdghir ; 
that the lands mentioned in the plaint are in the possession 
of the defendant as a tenant and the plaintiff has the right to 
recover the assessment thereof ; that the defendant having failed 
to pay the assessment for 1894-95; an assistance suit was brought 
before the Mamlatdar of Wai; whO; however, passed an order 
against the plaintiff ; that the assessment for four years from 
1894-95 to 1897-98 being Rs. 48, should be awarded therefore. 

The defendcint contended that the land had been ol>tained by 
his father as inam and mirds from a previous jaghirdar. That 
no assessment had been paid since then; and that the plaintiff had 
no right to obtain any assessment from him. 

^^It appears that since August; 1836, the defendant and his 
father have been making use of the land as pot inarnddr wdtli- 
out payment of any assessment according to a sanad of the 
plaintiff’s predecessor (Khaii Mahomed II). 

^^The plaintiff’s contention seems to he tliat his predecessor had 
no right to make any alienation of the land beyond his lifetime, 
that the land forms part of a saranjdm jaghir, and as a new 
grant vras made by Government of the said jaghir to plaintiff 
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in 18 D 4 the defendant cannot anj^ lon^ijer Lold the land free of 
assessiiient, 

^^The plaintifF.s right to claim the as^^esiuieiit had Lean dintiiictly 
contested and denied by the defendant before the Af/ualablar, and 
the plaintiff was well aware all along that for nioro than sixty 
years past tile defendant and his father h\<l bcMni. in possession 
anti enjoy inont of the land without paying any rcmt or asses.sinent 
to any one. Jf tlie granthy Government of tlie Jaghir in ISDI to 
the plaiutitr has given him a right to hav<' tlu* suh-iruiin of the 
tlefcndant set a.sido and to claim assossuamt from him, the 
plaintiff must, I think, distinctly sue according to section 43 
of the Specille IXelief Act to obtain a declaratory decree in his 
favour to that effect. 

'‘The plaint in this case has been vaguely worded and the 
plaintiff has fought shy of clearly asking for a declaratory 
decree affirming his right to claim from the defendant tlie assess- 
ment of the land. The form given to the suit is that of a simple 
rent suit, as if there Avas no dispute regarding the plaintiiFs 
right to claim the assessment, and that there had been only a 
temporary cessation of the payment of the same. It was owing 
to this dofeefc in the plaint that the lo\ver Court seems to have 
classed this suit as one for rent and falling under section 3, clause 
(/r), cf the Dekkhan Agriculturists’ Relief Act. 

[After referring to Bombay Act V of 1879, f?e(?tLOu Z, ami to .yaraj/a'd v. 
GamjadJitir and v. lifxminarahaip) the refuremie pi*o<f-jed(*Ll 

'' In the jiresent case although the suit is one for claiming assess- 
ment only, yet it has no reference to any written or urnvxdtten 
engagement to pay the same, and the suit cannot, therefore, ho 
taken to fall under clause {iv) or [x) of the Dekklian Agricultur- 
ists’ Relief Act. 

^^The present suit has been brought by the plaintiff as a trial 
suit, and ho intends to bring several oilier suits of this descriptiou 
against other holders of portions of the jiiglur lands. 

The plaint having been de£ecti\'cly framed, the lower Court 
seems to have been led into treating this suit as one under clause 
{x) for rent. As I am of a different opinion 1 iliink it proper 

(1) (1888} P. J. 288^- - — (2; (1807) p. 290, 
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to refer^ according to section 54 of the Dekkiian Agriculturists^ 
Relief Act and section 617 of the Code of Civil Procedure, the 
following question for the decision of the Honourable High 
Court ; — 

Whether a suit by an alleged superior holder to recover the 
assessment of land from the holder of the same, where there is no 
express or implied agreement to pay the assessment^ could bo 
held to be a suit for ‘rent’ under section 3, clause (.r), of the 
Dekkhan Agriculturists^ Relief Act. 

As stated above, my finding on the question is in the negative, 
and I am of opinion that the revision application should be 
returned to the defendant so that lie may prefer an appeal to 
the District Oourt/^ 

The reference was argued before a Division Bench (J enkins, 
G.J., and Batty, J.) 

liutaulal liiiiichhoddiis for plaintiff. 

G. S. Bao for defendant. 

Jexictxs, C.J. : — Had the Special Judge kept clearly before him 
the provisions of section 617 of the Civil Procedure Code, much 
time and toil would have been saved : for our chief dhficulty has 
been to learn what the facts are found by him. We think, though 
not without doubt, the Judge intended to find that what was duo 
from the defendant to the plaintiff was not rent but land revenue : 
if so, this was a matter that lent itself to a veiry brief and clear 
statement. Taking this to be the case, we have to determine 
whether a suit for land revenue falls within section 3 of the 
Dekkhan Agriculturists^ Relief Act, 1879. In our opinion it does 
not. While full}^ recognizing the diificulties the draftsman of 
the Act has placed in the way of a logical construction of this 
section, we think that the last clause of sub-section {%d) relates 
only to contractual engagements. We arc led to this conclusion 
by the apparent scheme to be inferred from the provisions of the 
section and by the expression contracts other than the above 
to be found in sub-section {x). But it is, we think, clear that the 
liability for land revenue does not spring from a contractual 
engagement, nor is the claim in respect of it one for rent or 
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ground £or iuclusioa in this section has heen urged hetore us. 
Therefore we would answer the matter referred by stating the 
o]dnion that a suit fur land revenue does not fall iiinler 
section 3 of the Dckkliau Agriculturists’ itelief Act, 187-). 
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Bc-fot'!' Siv X. IL Jenkiiift} CJdef JiidicCt and 2 Ip> Justice JJaltj/* 

MOnANClIANl) IS"EMC.HANT)GUlAU(oiaoiNAL BinEXDAN'i), Acckl- 
hx^’SjV, ISAKBHAl TANAJI {obioinai. rEAiNTiri), IvKaroKOEKTC^' 

Timcniisdih-common, vl^hls of against each otlm'-^^T eesi>asB — 
EAxlmionfrom conwifM 2'ivoj)ertij* .. 

Laying a drain in land and the incidental temporary interferon co wiili ilio. 
soil necessary for that purpose cannot be regarded as an oustor ur desinictloii or 
an act of waste, and wili not entitle a tenant- in-couimon of the land to liuiin- 
tain un action against another tenant-in-common. 

Se<;ond appeal from the decision of H. P. Aston, District 
Judge of Poona, confirming the decrees of Itao Sabeb V. Y, V'''agh, 
Subordinate Judge of Talegaon, 

Suit for an injunction restraining the defendant from laying a 
drain pipe in land held in common by the plaiiitii'b the defendant 
and others. 

The plaiiitill Isakbhai and defendant irolianchaml respectively 
were owners of certain plots of land with houses ihereou which 
abutted on the strip of land in question in this suit. Tins strip 
of land belonged to the several owners of tlic land abutting iqMjjt 
it as tenauts-in-common, and was only used by tliem us a means 
of access to their respective lands. 

The clefenda'ft commenced to lay a drain pipe under the land 
and along one side of it for the purpose of carrying off the drain- 
ago from his premises. Tho plaintiff now sued to restrain liim 
from allowing the w^aste w^ater from his house to pass through 
this land either through a drain or otherwise. The plaintiff 
alleged that the said waste water w’^ould be a nuisance to him. 


Second Appeals Kos. 2G1 and 262 of 1900. 
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There was also a suit; by Mohanchand against Isakbhai praying 
for an injunction restraining Isakbhai from preventing him from 
constructing his drain. 

The lower Court hold that Mohanchand had no right to conduct 
the ^Yaste water of his house over the abovementioned strip of 
land and granted the injunction prayed for in the first of the above 
suits and ref used it in the second. 

On appeal the decrees in both suits were confirmed. 

Mohanchand (defendant in the first suit and plaintiff in the 
second) thereupon preferred two separate second appeals (Xos. 261 
and 262 of 1900). 

Mahadev V, Bhat for the appellant Mohanchand (defendant in 
the first suit and plaintiff' in the second) : — ^The lower Courts were 
wrong in granting the injunction. We have a right to make 
a drain under the land which is held by us in common with the 
plaintiff and others. This drain is necessary for our house. 
It wfill be underground and wfill not interfere with the use of 
surface by the other tenants-in-common. We have a right to 
use the land as we propose^, provided only that wm do nut interfere 
with the rights of the other tenants-in-comrnon. 

Naraijan IL Samar Ih for the respondent Isakbhai (the plaintiff 
in the first suit and defendant in the second) ; — We say the 
drain will be a nuisance to us and to all the other tenants-in- 
common of this land. Moreover^ the user wdiich tlie appellant 
desires wfiil have the effect of destroying the right of the other 
tenants -in-common to the subsoil. — Bajendro Lull v. Sham a 
Claivn ^^^ ; KanaJeauya v. Narasimh ulaS-^ 

Jexkixs, C.J. : — The plaintiff and defendant are neighbouring 
owners; and the relative position of their premises is shown by 
the plari; which is one of the exhibits in this case. The plaintiff 
owms those premises which are coloured red^ while those that 
are coloured yellow belong to the defendant^ and it will be seen 
that all these premises abut on a strip of land which is uncoloured 
on the plan. This strip of land belongs; according to the 
lower Courtis findings^ to the several owners of abutting premises 
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as tunauts-in-CiJiiimuiij aud lliG only aso io wlsicli it h put is as a 
Moii-ANcriAxj) mcaus oi: access to thoBo abutting premises. 

^ The (lefeuflaut proposes, aud lias eoriHiu'3UCcd to lay a drain 

IsAKBHAx under tlie surface of this piece of land and along its north 

Taxa-u, side for the purpose of carrying off the drainage from liis premises. 
To this the plaintiff as the owner of the yellow strip objects^ and 
ho has accordingly brought this suit praying for an. injunction 
restraining the defendant from conducting tlio waste WvUtcr of 
his house through the huid which is the way of tlio plaintiif either 
by laying out a drain or without a drain/^ There is a companion 
cross-suit by the present defendautj in which he seeks to restrain 
the present plaintiff’s interference Avitli his laying of the drain^ 
and the appeal in that is No, 2C2 of 11300 . 

As the parties must for the purposes of this appeal bo taken 
to bo tenants- in-counnon, the question for our dcterininatiou is, 
whether the acis and proposals of the plaintiil are in excess of 
his rights as a tenant-in-common. There can be no question 
that one of two tenants-in-comnion docs oxccccl his rights if by 
any act he ousts his co-tenant cither actually or constructively 
from enjoyment of the common property, and as a consequence 
of this if he destroys it* Thus it is laid down hy Lord Ilatherly 
• in Jacobs v, The cases in which trover would lie 

against a tenant-in-cominon are reducible to this. They arc 
CcXscs in which something has been done which has destrajmd the 
common property, or where there has been a direct and positive 
exclusion of ihe CG-tenant-in-common from the common propert}-”, 
he seeking to exercise his rights therein and being denied the 
exercise of such rights.” 

Starting, then, with this general principle wc liavc to sec whelhcr 
this case falls within it. In our opinion when regard is had to 
the character of the common property, neither wiiat the defend- 
ant has done, nor what he proposes, is an infringement of the 
rights of his co-tenant giving rise to a cause of action ; for the 
laying the drain and the incidental temporary interference with 
the soil cannot, as it seems to us, he regarded either as an ouster 
or destruction or even an act of waste. This view is in accord- 


(1) (1872) L, B. 5 B. & Ii*. App. m ai p. 4?U 
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ancc with the opinion expressed in OitbUt w PorteTy^^) and later 
adopted in The Standard Bank of British So%ith America w Stokes^-) 
Toy Sir George Jessel, where he says (pages 71 to 73) : 

But supposing I were driven to tliG conclusion that tlio jjlaintiffs and defend- 
ant were tenants-in-common, what would their rights be ? Xow as to that, the 
very case to which I have been referred enables me to give an answer, and that 
case is the case of Ciddtt v. ToHerT'*) All the three Judges there, and very 
eniiuont Jmlges they wero^ were agreed that you cannot have an action by a 
tenant- in-comiiioii against another tonant-iii-commoii merely because he pulls 
down the wall which belongs to them as teiiants-in-coaiinon, if it is a temporary 
tiling ; ' a temporuiry removal with a view to improve part of the property on one 
side at least, and perhaps on both/ ^ There is no authority to show that one 
tenant-in-common can maintain an action against the other for a toinporary 
removal of the subject-matter of the tenaney-in- common, the party removing it 
having at the same time an inlention of making a prompt restitution . It was 
not a destruction. The object of the party was not that there should be no wall 
there, but that there should be a wall tliere again as expeditiously as a wall could 
be made/ I read that from the judgment of Mr. Justice Bayley.CD Then 
Mr. Justice Holroyd says this (•'>) : “ Taking it to be tbo law that where there is 
a complete destruction by one tenaut-m-cominon of that which ho has in 
common with others, so (hat that other Is wholly deprived of the use of it, an 
action of trespass will lie, I think the act done by the defendant in this case 
cannot be considered as a destruetioii of the wall, the removal of the old wall 
having been effected merely for the purpose of rebiulding another on - its site as 
speedily as possible.’ Then Mr. Justice Llttlcdale says (0) : If two persons 
be tenantsdn -common of land on which the. e is a w’all, and one refuses'to repair 
and the other pulls down the wall and sells tli 3 materials and builds a better wall, 
it may be said that there ha'-s been a total destruction of the original wall, inore 
es|) 2 cially if he sold the materials. Still, if he did that for the purpose of getting 
other materials to make the new wall better than the old one was, and he builds 
the now one, though there was a destriictloii of that which was originally the 
subject-matter of the tenancy- in-comnion, an action of trespass will not be main- 
tainable;’ and then he says if it is partial damage you must liavo an action on 
'the: case.. ■ 

The result, therefore, is this : that what the defendant is doing, namely, the 
removing of the foundation of the old wall, he it for the purpose of putting 
in as good a foundation or better one,— for he is doing it, as it is stated, by 
beautiful concrete — it is not a destruction by a tenant-in-common. All that 
has been done has been done in this case with the bond fide intention of sup- 
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tended, under section 257A of tlio Oivil Procedtire Code (Act XIV of 1882), that 
the bond was void to the extent of the sum due under the decree, being an 
agreement to give time for the satisfaction of a jndgment-debtj and Vhat in 
respect of that sum no suit would lie. 

Ihld^ that the suit was maintainable. The mortgage-bond did not suspend 
the right to execute the decree, hut it put an end to the remedy on the decree 
.and substituted the mortgage-bond. It was the actual and present satisfaction 
of the judgment, and therefore was not an agx’eement to give time for the 
satisfaction of a judgment-debt and did not fall within section 257 A of the 
Civil Procedure Code, 

SECOiSTD appeal from the decision of R. Knight, District Judge 
of Satdra, modifying the decree of Rdo S^heb B. Y. Gupte, 
Subordinate Judge of W^L 

The plaintiff sued to recover a mortgage-debt of Rs. 500 and 
interest from the defendants. 

The following is the material portion of the mortgage-bond 

‘‘ Bond dated the 27th August, 1894 (11th Shriwan Vadya, Shake 1816), for 
Es. 500 is passed by the debtor Takaram and surety Lakshman valad Govinda, 
to the following effect : — I have borrowed Rs. 450 from you to pay my creditors 
and for domestic expenses. The rate of interest is 12 annas per cent, per month 
till repayment. The time for repayment is the end of Margashirsha of the 
current year. In addition to the ahoveiiamed sum I have borrowed from you 
Es. 50, in all Es. 600. The rate of interest is 12 annas per cent, per month till 
repayment. The time for repayment is the end of this Margashirsha. I shall 
repay Bs. 100 and interest on the whole sum then. Afterwards from Shake 1817 
to Shake 1824 for eight years I shall pay every year by the end of Margashirsha 
Bs, 50 out of the principal, together with interest on the whole. I shall thus 
satisfy your whole claim with interest by punctual payments every year. In 
case of default in any year, you should wait till there is a second default on my 
part. If I fail to pay the sum due on account of the two overdue instalments 
with interest, I shall not plead the time which is yet to run and pay the whole 
sum due to yon at once. I shall take receipt for the same on the bond &c* &c.’’ 

The defendants admitted the execution of the mortgage, but 
pleaded that of tlie Es. 500 stated to be the consideration for the 
mortgage Rs, 308 was a sum due by defendants Nos. 1 and 2 to the 
plaintiff under a decree obtained by him against them in suit 
No. 153 of 1893^ and that the mortgage was therefore an adjust- 
ment of that decree, and not having been sanctioned or certified 
to the Court was void to the extent of the judgment-debt. 

The Subordinate Judge relying on the decision of the 
u 17X8—4 
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Bench in Eeera Nema v. JPesion.Ji<^^ found that the mortgage-bond 
sued on was void to the extent of the judgment-debt, namely 
Es. 30S, inasmuch as the satisfaction of the decree had neither 
been duly certified to the Court nor had sanction been obtained 
under section 257A of the Civil Procedure Code (Act XIV of 
1882). He therefore passed a decree directing the defendants 
to pay to the plaintiff only Es. 114-15-9 with interest within six 
months from the date of the decree. 

On appeal })y the plaintiff the Judge held the bond to be valid, 
because, although it had the effect of giving time to discharge thi- 
judgment-debt, it was not an agreement to give time and it did 
not provide for the payment of any sum in excess of that du(‘ 
under the decree. He therefore modified the decree of the. 
Subordinate Judge by adding to the sum found payable to the 
plaintiff by defendants Es. 308 together w'ith interest at 9 per 
cent, from the date of the bond to the date of the suit. 

. Defendants preferred a second appeal. 

Mahadev V. Slat for the appellants (defendants);— -The terms 
of the bond clearly show that it gives time for the satisfaction of 
the judgment-debt. In consideration of the decree-holder get- 
ting a substantial security for the debt due under the decree, he 
by the bond allowed the judgment-debtors to pay off by instal- 
ments the debt which was payable at once. The bond provides 
that the first instalment of one hundred rupees shall lie paid six 
months after date and that the balance shall l ie paid by aniiual 
instalments of fifty nipees each in eight years. Thus the debtor 
gets time for eight years and the decree-holder gets the .security 
of land. This was a private arrangement not sanctioned by the 
Court. The object of section 257A of the Civil Procedure Code 
was to protect the judgment-debtor from undue intluenee — Kmi 
V. or to afford protection to the parties against unfair 

arrangements and to avoid inconvenience and delay in the exe- 
cution of decrees— H wZcwjb Clund v. Taltcmmnma I'he 

mortgage-bond here frustrates the object of the .section. The 
[cirrrent of authorities in this Presidency is different from that 
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ut* tlic other Presidencies, This Court lias consistently held that .. 
section 25 7 A docs not relate exclusively to agreements to extend 
time for enforcing the decree^ but is applicable to all agreements 
- ■Bivamirav v. Kas/unaiM'^^ ; Iladhavrav y, ; Fandurang v. 

; Gaue^A v. AhdiMahcg^^'^ ; Davlalsing v. Fa/iclti^^^^ ; Bank 
of Bengal \\ J'gab/fog'-^^; Jhahar Makomed v. Mod an Sonahar 
Krishna v. Vasnded^^ ; Fislum v. llur FafeV*'^'" ; and llcera Nema 

V, FestonjiB^^^ 

Piirmholkm. F. Khare for tlic respondent (plaintid) : — The 
mortgage-bond is not an agreement to give time to tbe judgment- 
debtor. It is in full satisfaction of the judgment-debt and in 
fact extinguishes tliat debt. A suit will lie to enforce such a 
contract — Maragan v. BahaF^'^ 

The Full Bench ruling in Heera Nema v. Feslonji^'^-^ did not 
touch the present point; as the agreement in that case contained a 
stipulation to make payments in excess of the amount allowed 
by the decree. The rulings of the other High Courts support 
our contention. : 

The jural relation created by the decree is put an end to by the 
mortgage-bond. It cannot be said of such a bond that it is an 
agreement to give time. No sanction of the Court was there- 
fore necessary. 


■ "TVlK'AiaH 
AkAistbhat. ' 


Jenkiks, C.J. ‘.—On the 27th of August; 1894; the three defend- 
ants executed in the plaintiff^s favour a mortgage-bond for Rs. 500, 
Of this amount Es, 308 was due from the first and second 
defendants to the plaintiff under a decree; and the sole point for 
our determination is whether this sum is recoverable in this suit. 
The Subordinate Judge of Wai has held that it cannot be re- 
covered ] but this decision was reversed on appeal by the District 
J udge of Satara. It is from this decree that the present appeal 
has been preferred. , . 


(0 (1890) 15 Bom. 419. 

(1881) P.J. -815. 

('5) (18S4) 8 Bom. 300. 
(^) (1884) 8 Bom. 538. 

(5) (1884) 9 Bom, 173.' 

(6) (1891) 16 Bom. G18. 


0) (1885) 11 Cal, 67i. 

(S) (1896) Bom. SOS. 

(S) (1888) -12 Bom. 499,/ . ^ 
^10) (1898) 22Bom, 693, 

(11) (1883) P. 3 . 340. 

(12) (1898) 22 Bom; 69i 
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The solution of the question depends on section 257 A of the 
Civil Procedure Code, which is in these terms :~ 

“ Every agreement to give time for the satisfaction of a jndgmeiit-debi sliall 
be void unless it is made for consideration and with the sanction of the Court 
which passed the decree, and such Court deems the consideration to be under 
tlie circumstances reasonable. 

Every agreement for the satisfaction of a judgment-debt which provides for 
the payments directly or indiieotlyj of any sum in excess of the sum due or to 
accrue due under the decree, shall be void unless it is made with tlio like 
sanction. . 

Any sum paid in contravention of the provisions of this section shall be 
applied to the satisfaction of the judgment-debt, and the surplus, if any, shall 
be recoverable by the judgment-debtor/’ 

B is not suggested that the case falls within the second para- 
graph of the section; what is urged is, that in respect of the 
Ks. 308 there is an agreement to give time for the satisfaction of 
a judgment-debt. It becomes necessary, therefore, to examine 
the mortgage-bond, so as to learn its precise force. It is in those 
terms - 

“ Bond dated the 27th August, 1891 (11th of Shiiwan Yadya, Shako 1816) 
for Bs, 500 is passed by the debtor Tukaram and surety Lakshman valad Govinda 
to the following effect I have borrowed Es. 450 from you to pay my creditors 
and for domestic expenses. The rate of interest is 12 annas per cent, per month 
till repayment. The time for repayment is the end of Margashirslia of the 
current year. In addition to the ahovenamed sum I have borrowed from you 
Bs, 50, in all Es. 600* The rate of interest is 12 annas per cent, per month till 
repayment. The time for repayment is the end of this Margashirsha. I shall 
repay Ks. 100 and interest on the whole sum then. Afterwards from Shake 
3817 to Shake 1824 for eight years I shall pay every year by the end of 
Margashirsha Es, oO out of the principal, together with interest on the whole. 
I shall thus satisfy yotu’ whole claim with interest by punctual payments every 
year. In case of default in any year, you should wait till there is a second default 
on my part. If I fail to pay the sum due on account of the two overdue 
instalments with interest, I shall not plead the time which is yet to run arid 
pay the whole sum due to you at once. I shall take receipt for the same on 
the bond Ac.” 

Now from a perusal of this document it appears to us clear, 
that according to its true construction it does not purport to 
suspend temporaiily the right to execute the decree, but to put 
an end to the remedy on the decree, and to replace it with tho 
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iuortgage4)ond. Can it then be said that this is an agreement to 
give time for the satisfaction of the judgment-debt ? If wo look 
to the Code alone, we should say clearly not ; the inortgage-I)Oiid 
is itself the actual and i^resent satisfaction of the judgment, and 
if this be so, it necessarily follows it is not an agreement to give 
time for the satisfaction of a judgment/ for such an agreement 
cs vi termini implies that there has been no actual satisfaction, 
but merely a stipulation for a future satisfaction. In other words 
the agreement, to which the first para, of section 25 7 A relates, is 
one which suspends and does not destroy the rights of execution 
consequent on the decree. 

But then it is said that the cases forbid our placing such a 
construction on the words of the section ; we will therefore 
examine them to see whether such is their effect. The first case 
to which we will refer is that of Mailicmm J.mmt v. CMlu, not 
to be found in the authorized reports, but only in the Printed 
Judgments for 1881 at p. 315. For this reason, and also because 
it is the foundation on which the whole structure of the case 
law in this Presidency is built, we refer to the case at length.* 
The judgment is as follows 

Tills is not a suit ni)on a decree or for execution thereof, but upon a new 
contract whereby the debtor was bound to pay interest on moneys, the greater 
part, but not the whole, of which consisted of the amount of a decree, and the 
creditor, instead of being entitled to immediate execution of his decree, was 
debarred from taking any proceedings in that respect during the currency of the 
bond, which was dated 4th Bliadrava Vad, Shake 1^99, and was not payable until 
the end of Phalgun in the same year, i.e. the plaintiff by taking the bond con- 
tracted, in consideration of certain interest, to forbear for a period exceeding 
six months by some days. Such a contract was valid until section 257 (fst) of the 
3 )res 0 nt Civil Procedure Code ^Yas passed. It is not retrospecti\'e, and is there- 
fore not applicable to this ease. It is new legislation and not contained within 
section 2 of Act XXIII of 1881.” 

Clearly then this ease is not decisive of the present. 

The next ease is Panchirang v. and there no doubt, 

as hero, there was an agreement that the judgment-debtor should 
execute to the judgment-creditor a bond in satisfaction of the 
Judgment-debt. The compromise or adjustment of the decree 
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was not certified to the Court, and when a suit was suLsequcntly 
brought Oil it, the High Court held, in affirmation of th*; 
Subordinate Judge^s decree, that the adjustment of the decree 
not having been certified to the Court, was not Landing on the 
plaintiff^ and therefore constituted no \^alid consideration. This 
ease, however, though it bears a close resemblance to the present, 
is absolutely no authority. It was decided prior to the enactment 
of the last clause of section 258 in its present form, and at a time 
when the doctrine of this Court was that the section was not, as 
it now indisputably is, confined in its operation to proceedings 
in executioiu The decision, in truth, rested not on section 257A, 
but on this vie^v of section 258 in its old shape. The inappli- 
cability of Qanesh v. Ahclullahe^ at page 538 of the same volume 
is manifest ; because it was held that the agreement was void under 
the second clause of section 2 57 A of the Code of Civil Procedure ; 
whereas ea) concesds that clause does not apply here. Ki is in this 
case that Madhavrav Chihi makes its first appearance in the 
authorized reports. 

Davlatsing v. was the next case cited, but is distin- 

guishable, as the vice of the agreement was that it provided for 
the payment of interest not allowed by the decree, so that it 
clearly fell under the second clause. Bank of Bengal v. Yijahliof^'> 
turned on the fact tliat there was a specific agreement to post- 
pone the execution of the decree, and liberty was reserved to 
the Bank in default " to forthwith execute the said decrec.^^ The 
decree was suspended, not satisfied, and as a consecjuence the 
case clearly fell ^Yithin the exact terms of the section. 

The case on which perhaps the greatest stress was laid in the 
argument before us is Btvamirao v. KasJiinathp'^ not so much for 
what it decides as for what it suggests. The following question 
was, under section 617 of the Code of Civil Procedure, submitted 
for the decision of the High Court Whether under the present 
state of the law a suit based on a private agreement made out of 
Court in satisfaction or adjustment of a decree without tlic sanc^ 
tion of the Court which made the decree should be admitted ? 
Sir Charles Sargent, OJ in delivering judgment, said 

a) (1884) 9 170. c:) (iggi) IGBobj. CIS. 

(1890) 15 Bom. 410. 
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With respect to section 257 A, the eonoluding clause of section 258 as amend- 
ed has no direct hearing on it, as it relates to a different subject-matter ; and the 
question stiil remains whether section 257 A relates exclusively to agreements to 
extend the time for enforcing decree by execution, as ruled by the Calcutta 
High Court in J%ahar Ifahomed v. Modan SonaJiar,^^) or is applicable to all 
agreements according to the view taken by Westropp, O.J., and iremhall, J., in 
Madhavrav Anant v. and which was followed in GanesJi Shivram v. 

Ahdtdlaheg JPanduratu/ Hamcliandra v. and Davlatsiny v. 

FanduS^'^ The Subordinate Judge should follow the rulings of this Court.” 

Now it is to be noticed that the Coart had not the benefit of an 
argument before it, and but for this it is impossible to suppose 
that those circumstances which served to differentiate 3IadIiavrao\^ 
case and the other cited autliorities would not have been brought 
to the attention of the Court. But, however that may be, it is 
clear that the learned Judges did not intend to go beyond the 
cited eases, and, as we have already shown, none of them are 
on all fours with the present. 

The next case that calls for notice is Kris/ma v. Tamdev^^^d the 
actual decision in which is not an authority in favour of the 
appellants, for it was lield that the requirements of section 
257A had been satisfied. Sir Charles Farran, C.J., however', at 
page 810 saj's: — 

It remains to consider the objections to tlie mortgages founded upon tlie 
provisions of section 257A of the Civil Procedure Code, which are common to 
both appeals. The adjustment of the decree by the bonds having been certified 
to the Court, no difficulty arises on that score, nor could any arise since the 
alteration in the wording of section 258 of the Civil Procedure Code — Simmirao 
V. KaMnatkX") The x>^’ovisions of section 257 A occasion some difficulty. 
A long series of decisions in this Court has interpreted the section as applicable 
to agreements which operate to extinguish the original decree. They are all 
(except Vishnu v. JFicr JFatel (S) ) mentioned in Swa7nirao v. KasMnafh 
{sn^ra) and are not dissented from in Banli of Bengal v. VyaMoy Gamyjip) 
though in the former of these cases Sargent, C.J., speaks somewhat hesitatingly 
as to their binding force since the Legislature has declared its purpose by the 
alteration made in the 258th section of the Civil Procedure Code. The Calcutta 
High Court, on the other hand, in J/ialmr Mahomed y* Moda% Sonaha 7 %W 
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C^> (1881) P. J. 315. 
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after a consideration of the Bombay antliorities, lias, agreeing with, the Allahabad 
High Court, held that the provisions of section 257 A are only intended to prevent 
any binding agreement between judgment-debtors and judgment-creditors for 
extending the time for enforcing decrees by execution without consideration and 
without the sanction of the Court, a ruling which would equally apply to agree- 
ments falling within the 2nd clause of the section and which has been so applied 
in Mubum Cliand v. Tahamnnessa BiliO-) These rulings have been followed 
in the Madras High ComiSelhmtay^an v. Mutliani^) and Juji v. Annai.O) 
There is thus a consensus of opinion in all the other High Courts that tlie 
l.egislature in framing the Code of Civil Procedure did not intend to effect, and 
did not, therefore, effect any change in the substantive law relating to the con- 
sideration for agreements, an opinion which by the alteration of section 258 the 
Legislature would seem to countenance. When it again comes before this 
Court it may be iiroper to refer it for consideration to a Pull Bench. The ques- 
tion is of the highest impoidanee, and it is one upon which it is desirable that 
there should bo uniformity in the law.” 

No doubt it is said that '' a long series of decisions has inter- 
preted the section as applicable to agreements which operiite to 
extinguish the original decree : this, however, was, in the view 
their Lordships took, an expression of opinion not necessary for 
the deci.sion of the case, and we have shown that the authorities 
(other than Fuhm v. IIiiv Patel ^ to which we will later refer) 
do not support the proposition. 

Another case pressed on us was Herra JSfema v. Pestoiyi^^^) 
heard by a Full Bench of the Court. It is important to observe 
what precisely were the questions to which the attention of the 
Court was directed, and what were the facts under which they 
arose. A suit had been brought in the Small Cause Court on a 
promissory note, which was given together with certain casli 
payments in settlement of a decree. The decree was satisfied 
and handed over to the defendants, but the compromise was not 
sanctioned by the Court. The promissory note carried interest 
at 3 per cent, per mensem. The Chief Judge of the Small Cause 
Court feeling doubts as to the law referred the following ques- 
tions to this Court Whether the promissory note falls 
within the provision of section 257A of the Code of Civil Pro- 
cedure ? II. If it does, whether it is void and unenforceable by 

(0 (1889) 10 Cal. 501, (3) (1893) 37 Mad. 382. 

(2) (1888) 13 Mad. 61. (4) ( 1388 ) 12 Bom. 4iia 

(6) (1898) 22 Bom, 693. 
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reason of tlie provisions of the section ? Now wo imagine there 
could be no doubt as to the answer to these questions. The 
agreement for the satisfaction of the judgment-debt in imposing 
a liability to pay 3 per cent, per mensem, or 36 per cent, per 
amiuiiij clearly provided for the payment of a sum in excess of the 
sum to accrue duo under the decree, and so we find Sir Charles 
Farran says : In this view it is unnecessary to consider the 
argument of Mr. Scott that the agreement was also an agree- 
ment to give time for the satisfaction of the judgment-debt.'^'^ In 
fact it is conceded that there is nothing to be found in Sir 
Charles Farran^s judgment to support the present appellants, 
but reliance is placed on what are said to be certain obiter dicta 
in the judgment of Mr, Justice Candy, We think an effect is 
sought to be extracted from the learned Judges’s remarks beyond 
the scope of his intentions. 

We have now dealt with all the cited cases, and it only 
remains for us to consider Tuhm v. Hiir Patel which demands 
close examination, as it bears a resemblance, but only superficial 
we think, to the present. A money-decree was passed, and in 
execution of it property was attached. A havala was given by 
five persons obher than the defendant, this havala being an oral 
undertaking to pay the amount of the decree. The exact form of 
the havala does not appear, but from the first question framed by 
the District Judge, obviously with great care and precision, it 
appears that the havala did not supersede the decree, which still 
remained enforceable. Subsequently the defendant and two others 
executed a bond to the plaintiff, reciting the havala and the pay- 
ment thereunder, and agreeing to pay the amount of the decree 
with interest. On these facts the District Judge submitted the 
points set out at page 500 of the report, which merit close atten- 
tion. The decision of this Court wms pronounced by Nanabhai 
Haridas, J., who held (i) that the havala was void by reason of 
para. 1 of section 25 7A; (ii) that, therefore, there was no con- 
sideration for the bond ; and (iii) that if the bond was an agree- 
ment for satisfaction of the decree, it was void under para. 2 of 
section 257 A. 
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With the 3rd of these grounds we have^ for reasons we have 
already indicated, no concern. So that we limit ourselves to an 
examination of the 1st and 2ncl grounds^ which in fact are one 
branch of the ratio decidendi. 

Now it is to be noted on what ground it was that the learned 
Judges held that the bond—- and it was as to that alone they were 
consulted — was void. It was not because the bond offended the 
provisions of para. 1 of section 257 A, but because the havala^, 
which was its consideration, was in contravention of them. But, 
as we have already pointed out, the havala did not supersede 
the decree : therefore an opinion expressed as to its void quality 
throws no light on the present case, where, as we have already 
held, we are concerned with a bond which according to its 
construction was a satisfaction of the decree. We are not con- 
cerned to consider how far the Court was right in holding that 
the havala, to which the defendant was not a party, was void 
suffice it that the learned Judges did so hold, and as a result 
decided that there was no consideration for the bond. 

We have now dealt with all the cases, and none of them appear 
to us to govern this case. We at one time were in doubt as to 
whether it could be said there was no consideration for the bond, 
inasmuch as it was not certified under section 258, but we think 
there is no sound foundation for this doubt. In the first place it 
overlooks the change in the last clause in the section, and in the 
next place it would be contrary to the fact to hold that there 
was no consideration. ^We therefore think that the District 
Judge was right, so that his decree must be confirmed and this 
appeal dismissed with costs. 


Decree confirmed. 



VOL. XXV.] 


THE BOMBAY SERIES. 


APPELLATE CIVIL, 


Before Mr* Justice Fulton and Mr, Justice Batt^> 

BAI PAEYATI (oiiiaiNA.1, Plaintiff), Appellant, TARWADI 
DOLATRAM (original Defendant), Respondent.* 

Hindu lavj — Maintenance— Dau^ghter-in Jaw — Her claim to maintenance 
against self acquired fro^pertg devised hg her father -inJaic* 

The widow of a predeceased unseparated son has no right to maintenance 
from a person to whom her father-in-law h’ls bequeathed the whole of his self- 
acquired property. 

Yamunahai v. ManuhaiO-) referred to and distinguished. 

Second appeal from the decision of Rao Bahadur Chunilal D. 
Kavishvarj Additional First Class Subordinate Judgo^ A.P., of 
Ahmedabad/ reversing the decree of Rao Saheb Karpurram M.; 
Additional Joint Subordinate Judge at Ahmedabad. . 

Suit for maintenance by a Hindu widow. 

One Ishwar Vithal died on SOfch July^ 1895^ possessed of self- 
acquired property. He left him surviving a daughter-in-law^ 
Bai Parvati^ the widow of a predeceased son. 

By his will dated the 6bh July, 1895, Ishwar bequeathed the 
whole of his property to his nephew Dolatram Motiram (the 
defendant). 

In 1898 Bai Parvati brought this suit against the defendant 
claiming maintenance at Rs. 8 a month and also Rs. 168 as 
arrears of maintenance from 19th October, 1895, to 19th July, 
1897, She also prayed that a house should be given to her for 
residence. 

Defendant pleaded (inter alia) that Ishwar, the plaintiff vS 
father-in-law, had left no ancestral property ; that under his will 
defendant took an absolute interest in the whole of the property 
left by him ; and that the plaintiff had no right, as against him, 
to any provision for maintenance and residence. 

The Subordinate Judge passed a decree directing the defendant 

* Second Appeal, Ko. 309 of 1900. 

(i) (1809) 23 Bom. 608. 
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to pay to the plaintiff Rs. 48 per year for maintenance and Rs, 84 
as arrears, and to give possession of a house for her residence. 

The following is an extract from his judgment : — 

The main question is whether the plainfciS is entitled to any maintenance, and 
if so, at what rate. According to the current of decisions of all the High Courts, 
a f ather-in-'iaw has only a moral and not a legal obligation to maintain his widowed 
daughter- in-law during his lifetime out of his self-acquired property. This moral 
obligation becomes a legal obligation after his death by reason of self- acquired 
property going by inlieritnnce into the hands of his son or heir (see Adihai v. 
Kasandas, I. L. E. 11 Bom. 119 ; Janhi v. 'Nandrmi^ L L. E. 11 All. 19-1 ; and 
Devifvasad v. Giimcmti Koovy I. L. E. 22 Cal. 410). The Madras High Court 
differs on this point (see I. L. E. 11 Mad. 91). It held that a daughter-in-law 
could not enforce a claim for maintenance against the self-acquired property 
of her father-in-law, which had passed to his grandson, unless the father-in-law 
showed by conduct or otherwise an unequivocal intention that it should be taken 
subject to the obligation of providing for her support. As the other three High 
Courts are unanimous on this point I am hound to follow the ruling of tho 
Bombay High Court. But the circumstances in all these cases are distinguishable 
from those of the present case in one important point. It is this, that while in 
the present case the father-in-law died having made a will in favour of the de- 
fendant, the father-in-Mvv in those cases died intestate. The question therefore 
arises, whether a devisee is under a legal obligation to maintain a widow whom 
the testator was morally and not legally bound to support. If a husband makes 
a gift of his entire estate without reserving maintenance to his widow, the 
donee takes subject to the liability to maintain her (see Jamna v. MaoUul, 
2 All. 315, and Narhadahai v. MahadeVi l. L. E. 5 Bom. 99). The same 
principle applies to a devisee (see Mayne’s Hindu Law, 5th Edition, 552). As 
a husband is under a legal obligation to make a provision for his widow after 
his death, a father-in-law is under a moral obligation to make a provision out 
of his self- acquired property for the maintenance of his widowed daughter. It 
is a settled principle of law that a devisee or a donee of the entire property of 
a testator or donor is liable to pay all tho debts due by the testator or the donor. 
This liability, ill my opinion, extends not only to legal debts, hut also to moral 
obligations. For all Hindu texts xnamtenance by a man of his dependants is a 
primary duty and the principles which convert the moral obligations into legal 
obligations when the propeiiy descends by inheritance hold good also w^hen it 
is devised under a will. In the Allahabad case mentioned above, Mr. Justice 
Mahamood is reported to have observed on page 214 ; I think I may safely 
say here that in this text, as also in similar original texts of the Hindu law, 
the word deot is to be understood in a broad sense so as to include all 
classes of obligations, such as moral obligations in respect of maintaining 
widcw'ed daughters- in-law and e^q)en3es of the marriage of unmarried 
daughters.” For all these reasons I hold that the plaintiff is entitled to the 
mauitenaiico. Looking to the caste of. the parties and taking the amount of the 
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property left by tbo deceased into consideration, I think Es. 48 a year would 
be a reasonable and sufficient amount. She is also entitled to a residence and 
Es. 84 as arrears. 

This decision was reversech on appeal, by tho Additional First 
Class Subordinate Judge, A. P., who dismissed the suit. He 
held that there having been no ancestral property in the hands 
of Ishwar, the plaintiffs father-in-law, he was not legally bound 
to maintain the plaintiff and that under his will the defendant 
took his property absolutely free from all liability to provide 
maintenance or residence for the plaintiff. 

Against this decision plaintiff prefeined a second appeal to 
the High Court. 

Jy. A, Shah for appellant (plaintiff). 

G, S- Rao for respondent (defendant). 

Batty, J. The plaintiff in this case is a widow. Her 
husband, Motiram, died in the lifetime of his father, Ishwar 
Vithal, who bequeathed all his property to his nephew the 
defendant. None of the property is shown to. have been tho 
ancestral property of the deceased, and the will is not disputed. 
The plaintiff seeks in this suit to recover maintenance from the 
defendant, the devisee of her father-in-law. The Court of first 
instance declared plaintiff entitled to maintenance at the x’ate of 
Rs, 4 per mensem and to Rs, 84 as arrears, and also declared her 
right to a house for residence. The lower Appellate Court, 
however, reversed this decision of the Court of first instance and 
rejected the claim, holding that the widow would not have been 
entitled to claim maintenance from the self-acquired property of 
her fatlier-in-law during the lifetime of her father-in-law, and 
that whatever moral obligation there might have been on the 
father-in-law to afford such maintenance, or whatever legal 
obligation might from that moral obligation have devolved on 
the heir of the father-iii-Iaw, the defendant having acquired not 
as heir, but as devisee under a will, from the father-in-law, 
was under no obligation whatever to maintain the plaintiff, no 
condition requiring him to maintain the plaintiff* having been 
imposed on him either by the will or otherwise. 

It has been contended for the plaintiff in this appeal that the 
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principle on which the moral obligation of the father-in-law to 
afford maintenance is converted into a legal obligation binding 
on the heir on the devoktion to him of the. estate, cannot be 
shown on any reasonable or consistent grounds to have less force 
in a case where the estate of the father-in-law has passed by 
devise instead of devolving on an heir, and special stress has 
been laid upon the remarks of Mr. J ustice Eanade in the case 
of Yamitnabai y. and upon the decision of the Madras 

High Court in Rangmmml v. JEchammalP'^ The grounds of deci- 
sion in the first mentioned of these two cases — Yammahai v. 
Manubai—^oy^Qy^x hardly go to support the appellant's conten- 
tion. That judgment points out that the spiritual benefit of the 
deceased owner, which the Allahabad High Court regards as the 
ground on which the moral obligation in the deceased is intensi- 
fied into legal obligation in the heir, and the legal obligation on 
the heir to provide out of ancestral property for those whom his 
ancestors were bound morally or legally to maintain, which the 
Calcutta High Court regards as the ground of the heir's liability 
in such cases, both lead, though by divergent routes, to the same 
conclusion, uz, that the spiritual benefit of the deceased entails 
on the heir a special obligation when he takes the estate. And 
the judgment further proceeds to indicate that it is not the 
fact of the property being ancestral) but of its having been 
inheritecl from a source on which the wido^Y^s husband bad an 
unextinguished claim, that renders that property liable for the 
widow^s maintenance. Thus, the reasoning throughout the judg- 
ment seems specially to emphasize the importance of the mode of 
devolution by inheritance in determining the liability of the new 
holder, and it is specially observed that in the case of property 
self acquired by the deceased owner, if the heir had been a testa- 
mentally devisee, the incidents of self-acquisition would protect 
the property even in his hands. Towards the conclusion of the 
judgment it is true that the liability of a father-in-law to sup- 
port even from his self-acquired property the widow of a son 
not separated from him in interest, is said to be founded on texts 
which have in such cases mandatory and not merely '' preceptive " 
force. And it is urged as a corollary from these remarks that 


W (3890) 23 Bom, 608, and sec specially p. 613. 
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the person claiming frona a father-in-law who was under the 
obligation arising from such mandatory texts, would also be 
under a legal obligation to maintain the widow of an unseparated 
son of the testator. But it is to be observed, in the first place, 
that the assertion of a legal obligation operating from the man- 
datory force of such texts, on the self -acquired estate of an unse- 
parated father-in-law, was by no means necessary for the deci- 
sion of the case in Yamumlai v. Mcmuhai, in which the passage 
referred to occurs 5 and in the second place the dictum, if it were 
intended as more than a statement of recognised spiritual obliga- 
tion, would be distinctly in conflict with the law as laid down in 
the Full Bench decision in Savitribai v. Luxmihai,^'‘'> where it 
was held that the widow is not entitled to maintenance from her 
husband^s relatives, whether they were separated or unseparated 
from him at the time of his death, if they have not any ancestral 
estate or estate belonging to him in their hands — Savitribai v. 
JjuwmihaiP'^ And thirdly it is to be noted that even supposing 
such texts to have such mandatory force as to operate upon the 
self-acquired property of a separated father-in-law, yet the 
principles recognised at an earlier part of the judgment in 
Tamunabai v. Manubai would sufiice to show that in the hands 
of the testamentary devisee, the incidents of self-acquisition 
would protect such property even in his hands. 

To accept the position that the widow of an unseparated son 
could claim maintenance as a legal right from the self-acquired 
property of her father-in-law while it was still in his hands, 
would be to revert to the doctrine enunciated in cases distinctly 
overruled by the Full Bench decision in Savitribai sf. luxmihai 
—and this we are not at liberty to do. And if there is no such 
legal obligation on the father-in-law in such circumstances, there 
is no authority whatever for the position that a testamentary 
disposition of such property by the father-in-law, in exercise of 
his ‘‘ unrestricted power of disposing of it by gift or devising it 
by wilV^ would attach to it any legal obligation in the hands of 
the devisee any more than a gift thereof inter vivos would attach 
thereto such legal obligation in the hands of the donee. The 

(1) (1878) 2 Bom. 573. (1888) 2 Bom. 620 et sej. 

(3) (1899) 23 Bora, at p. 611. 
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ripening of the moral obligation into a legal obligation on devolu- 
tion by inheritance is due to the operation of principles peculiar 
to the doctrines of Hindu law wljich regards as ([itaBi trustee 
for the family, and for the spiritual benefit of the deceased 
owner^ a member into whose hands property comes by virtue of 
his status as a member of the family. But property acquired 
by valid testamentary disposition is not governed by the rules of 
the Hindu law of inheritance^ and when the power of making 
such disposition is unrestricted^ it is difiieult to conceive any 
consistent ground on which the devisee could be held bound by 
an obligation from which the testator had power to relieve him 
and by the bequest had actually relieved him. In the case of 
Bangammal v. Echammaip) the remarks relied on for the appel- 
lant iu the present case appear to be mere oUier dieta — sugges- 
tions thrown out on which the judgment distinctly stated it 
was not necessary to found the decision. It does not appear to 
be necessary in the present case to consider the history of the 
doctrine at present accepted in this Court and recapitulated in 
the judgment in Yamunalai v. Mauulai — as it seems clear that 
the propositions contained in that case afford a sufficient answer 
to the argument offered on behalf of the appellant. 

The decree of the lower Appellate Court is therefore confirmed 
and the appeal is rejected with costs. The plaintiff is to pay the 
Court fees throughout, which would have been paid by her if 
she had not been permitted to sue and appeal as a pauper. 

Decree confirmed^ 
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Before Mr. Justice Hcinade and Mr^ Justice Orowe» 

TAYAWA (omamAL Plainpiep), Appeelaot, v. aUESHIDAPPA akd 
othebs (original Defendants), Eespondents.^ 

XancUord and tenant — Lease — Ouster of tenant hy paramount owner^Olaim 

hy tenant against his lessor for cornjpensation for such oldster — Qovewnt 

for quiet enjoyment— Da mages — Measure of damages — Transfer of Property 

Act (IV of ISS^). sec, lOB^ cl. (c). 

The words “ without interruption*’ in section 108, clause (o), of the Transfer 
of Piopertj’' Act (lY of 1882) give a lessee in India the same rights as he would 
have under what is known in England as a covenant for quiet enjoyment in an 
unqualified form. In other words, the lessee is protected against interruption 
by whomsoever it is occasioned. 

Where the interruption is caused by the paramount owner of the property, 
and not by a stranger, the lessor is hound to remove the interruption, and if he 
fails to do so, ho must indemnify the lessee. 

A held land under a lease granted by B for eleven years. B had no title to 
the land, which really belonged to C. In 1895 C dispossessed A. 

Held., that under clause (c) of section 108 of the Transfer of Property Act (lY 
of 1882) A was entitled to recover compensation from B. 

Second appeal from the decision of Rd-o Bahddur Raghavendra 
Ramchandra Gangolli, Additional First Class Subordinate Judge, 
A.P., at Bijdpur, varying the decree of Rao Saheb H. V. Chin- 
mulgund, Second Class Subordinate Judge of Muddebihd>L 

Suit by a lessee to recover possession of land held by her 
under a lease from defendant No. 1 and of which she had been 
dispossessed by defendant No. 3, the paramount owner^ and for 
mesne profits from defendant No. 1 and compensation for such 
dispossession. 

One Kadir Padsha (defendant No. 3), who was the owner of the 
laud in question, mortgaged it in 1868 with possession to Kassini 
Saheb (defendant No. 2) for twenty-two years (^. e, up to 1890). 

In 1879 Kassim Saheb (defendant No. 2), the mortgagee, leased 
it to the husband of the plaintiff Tayawa for twenty-five years 
(?. e. up to 1904). 

In 1892^ although his mortgage term had expired in 1890, 
Second Ai)peai, Ko. 485 of 1890# 
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Kassim Saheb (defendant No. 2) sold the land to Gtirshidappa 
(defendant No, 1)^ who in the following year (1893) leased it to the 
plaintiff for eleven years, i.e, the nnexpired portion of the term of 
twenty-five years for which it had been leased, as above stated, 
by Kassim Saheb (defendant No. 2) to the plaintiff's husband. 

Meanwhile, in 1892, Kadir Padsha (defendant No. 3) had filed 
a suit for partition against Kassim Saheb (defendant No. 2) and 
obtained a decree against him, in exeention of which he dis- 
possessed the plaintiff in 1895. 

Thereupon the plaintiff brought this suit against her lessor, 
Gurshidappa (defendant No. 1), and Kassim Saheb (defendant 
No. 2) and Kadir Padsha (defendant No. 8), claiming to recover 
the land for the remaining period of her lease (ten years) ami 
the profits for one year during which she had been dispossessed. 

The first Court held that the plaintiff was not entitled to 
recover possession of the land, inasmuch as it belonged to Kadir 
Padsha (defendantNo. 3), and the other defendants had no right to 
alienate it beyond the term of twenty-two years for which he had 
mortgaged it in 1868. The Court also ordered the first defendant 
Gurshidappa to pay the plaintiff one year's profit and also 
compensation at the same I’ate for nine years, i, the remaining 
period of the lease granted by him in 1893 to tbe plaintiff. 

In appeal this last claim to compensation for nine years was 
held to be not maintainable, but the rest of the decree was 
confirmed. 

The plaintiff appealed to the High Court. 

Kfishiaji Eari Kelhar for (plaintiff) appellant Tbe question 
is whether section 108, clause (c), of the Transfer of Property 
Act implies an unqualified covenant for quiet enjoyment. Under 
the English law, the law does not imply an unqualified cove- 
nant, To protect against the paramount owner there must 
be an express covenant. Otherwise the lessee has no remedy 
against eviction by a paramount title-holder, but under the 
Transfer of Property Act the obligation of the lessor is wider 
than in England. The words ^ without interruption ' in clause (e) 
of section 108 are not limited in any way, and protects the lessee 
from disturbance even by the paramount owner — Sasam v. 
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Douzettefi'^ The case is not covered by clause (a)» There the 
ordinary care required on the part of the lessee is limited to the 
intended use of the property, and must be referred to the 
enjoyment and not to any defect in the title. 

iY. V, Go'khaU for respondent No. 1 (defendant No. 1) : — The 
suit is only for possession, and this being so it cannot be 
converted into one for damages. Clause (/sj) of section 108 of 
the Transfer of Property Act clearly imposes an obligation on 
the lessee to find out all the defects in the title. The lessee in 
this case failed to do this and cannot now claim any relief. 

IIakabe, J, : — The principal question in respect of which the 
remand order of 22nd January, 1900, was made by us, has been 
decided by the lower Appellate Court, which found that no fraud 
or collusion was proved on the part of defendant No. 1 when he 
took the agreement (Exhibit 35) from the plaintifi'in substitution 
of the previous agreement (Exhibit 53). It also found that in 
case plaintiff was held entitled to compensation, she should recover 
113.442-8-0 from defendants Nos. 2 and 3. These defendants 
Nos. 2 and 3 have taken no objection to this finding. Mr. Kelkar, 
who appeared for plaintiff-appellant, also took no exception. He 
however raised the question that the appellant was entitled to 
claim damages for loss of possession from her lessor, respondent- 
defendant No. 1. Mr. Gokhale^ who appeared for this respondent, 
contended that the appellant was not entitled to raise a new 
question not covered by the issues sent down in the remand 
order. Mr. Gokhale also contended, on the merits, that as the 
agreement of the lease did not contain any clause entitling 
plaintiff to claim compensation for loss of possession, the claim 
for damages was not maintainable. 

In regard to the first objection we find, from the notes of 
arguments urged on both sides when the case w^as first argued 
before us, that this question of law was discussed along -with the 
question of fraud. We thought at the time that if fraud were 
proved, it would not be necessary to consider the question about 
the right to claim damages. As fraud has not been proved, that 
question must now be considered. We overrule this objection. 
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As regards the claim to damages^ it appears to be established 
that the lands in dispute originally belonged to respondent* 
defendant No, 3. He mortgaged the same to defendant No, 2 for 
a period of twenty-two years, which term expired about 18’JO, 
While defendant No. 2 wavS in possession^ he leased the land to 
plaintiff’s husband in 1879 for a period of twenty-five years^ i e. 
for a much longer period than was covered by the mortgage. 
In 1892^ after the mortgage for twenty-two years had expired^ 
defendant No. 2 sold the land to defendant No. and this defend- 
ant No. 1 in 1893 leased the land to the plaintiff for eleven 
yea:!S, which represented the unexpired portion of defendant 
No. 2’s lease for twenty-five years. Defendant No. 3 on his part 
brought a partition suit in 1892 against defendant No. 2, and, in 
execution of the decree obtained by him, dispossessed the plaintiff 
in February, 1895. Thereupon the plaintiff, as lessee under 
defendant No, 1, brought her present suit against all the three 
defendants in 1895 to recover possession of the land for the term 
of ten years, of which she had been deprived of possession, and 
she also claimed profits for one year (18D4-95). 

The defendants denied their liability for different reasons. 
Defendant No. 1 contended that he had placed the plaintiff in 
possession and had not disturbed her. Defendant No. 2 said that 
he had sold the land to defendant No. 1 and had not obstructed 
plaintiff, and as defendant No. 3 had ousted the plaintiff', defend- 
ant No. 3 was responsible for the disturbance. Defendant No. S 
said that he was not bound by the alienation made by defendant 
No, 2 and the lease passed by defendant No. 1 as they had no 
right to deal with his land after the mortgage had expired, and 
plaintiff’s remedy was against defendant No. 1 only for the loss 
sustained by her. 

The Court of first instance held that plaintiff was nut entitled 
to get possession of the land as it belonged to defendant No. 3, 
and the other defendants had no right to fdienate the same beyond 
the period of the mortgage for twenty-two years. The claim for 
one year’s profits, Rs. 984-0, was allowed against defendant No. 1, 
and he was also ordered to pay compensation to plaintiff at the same 
rate for nine years^ during which period plaintiff was deprived of 
the benefit of the lease, * 
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In appeal this last claim for compensation for nine years was 
held to be not maintainable^ and defendant No. 1 was ordered to 
pay Rs. 98-4-0 only^ and costs in proportion. 

In second appeal, we deemed it necessary to send down an 
issue as to whether fraud or collusion was proved as against 
defendant No. when he substituted the new lease for the old 
one of defendant No. 2, This has been found to be not the case, 
and the only question we have now to consider is whether, 
independently of fraud or collusion, defendant No. 1 was liable to 
make compensation to the plaintiff for the loss of profits sustained 
by her by reason of her being ousted by defendant No. 3 in his 
right of paramount owmer of the laud. 

The decision of this question depends upon clause (c) section 
lOS of Act IV of 1882, which was introduced in 1893 in this 
Presidency. That clause provides ^Hhat the lessor should be 
deemed to contract with the lessee that, if the latter pays the 
rent reserved, he may hold the property during the time limited 
by the lease without interruption/^ These last words ^Svithout 
interruption^^ are not qualified in any way, and have been 
understood to mean what in England is known as a covenant 
for quiet enjoyment in an unqualified form. In other words, 
the lessee is protected against interruption by whomsoever it is 
occasioned. The qualified covenant in English leases protects 
the lessee against the lessor, or his heir or assigns, or any 
other person claiming by or under him or them ; while when 
the covenant is unqualified, the lessee is protected against 
interruption from any person whomsoever. 

In the present case the disturbance -was made by the para- 
mount owner of the land, who had mortgaged it to defendant 
No. 2 and the latter had sold it to defendant No. 1, and the defend- 
ant No. 1 had leased the land to the plaintiff for a longer term 
than was covered by the mortgage. Defendant No. 3 is not a 
person 'without lawful right, and is not a stranger against whoso 
wrongful disturbance the lessee must protect herself. 

Under the law" as it stood before the Transfer of Property 
Act was passed, it was held that there was an implied contract 
that the lessor would give peaceable possession of the land leased, 
and that if the lessee were evicted by title paramount to 
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that of the lessor^ or by a person to whom he had given the land 
on lease, he is discharged from the payment of rent^ and may 
claim proportionate reduction— DuU Singh v. WilUcm 
Gmng}bell^^) Krkto Sooncluf Smdycil v. Koomar Ghmdcr Nath 
; Gopcbmmd Jha v. Lalla Golind TefshcuU^'^ ; KadumUnce 
JJossia V. KasJiecmth BiswasS^^ In 3Irs, Benjamin Boncelle v. 
Girdharee Singh it was held that in the absence of express 
agreement to the contrary, a landlord is bound by an implied 
obligation to indemnify the tenant against disturbance by his 
own act or by the acts of those who claim under him, or by right 
paramount to him, but not against the wrongful acts of 
strangers. 

This being the state of the law as it stood before Act IV of 
1882 was passed, the unqualified words in section 108, clause 
(c), must be understood to have enlarged, and not narrowed the 
old law^ The Indian Law Commissioners, who prepared the Bill 
which became Act IV of 1882, have stated in their report that 
they were of opinion that the lessor’s contract for quiet enjoy- 
ment should he not limited to the acts of the lessor, or his heirs, 
or assigns, or those claiming under him ; in other words, if the 
disturbance is made by the paramount owner of the property, 
and not by a stranger, the lessor is bound to remove the inter- 
ruption, and if he fails to do so, he must indemnify the lessee. 
Mr. Gokhale for the respondent contended that the defect of 
title in this case was one which the lessee could with ordinary 
care have discovered, and therefore under clause (a)^ section 
108, the lessee could claim no compensation from the lessor. 
It is in evidence, however, that the lessee-plaintiff in this case 
was an innocent woman, w^ho had no notice of defendant No. 
title, and though the latter ga^e notice to the other defendants, 
ho gave no intimation of his objection to the plaintiff. The 
defect of title was one which defendant No» 2 did not admit 
He claimed the right as a relation of defendant No, 3 to hold the 
land and alienate the same, independently of the mortgage, for 
the joint debts of himself and of defendant No. 3. He contest* 
ed the point in both the lower Courts. 


(1) (1869) 11 Cal. W. R. 278 5 12 Cal. W. R. 149. 

(2) (1871) 15 Cal. W. R. 230. (-0 (1870) 13 Cal. W. E 338. 

(3) (1869) 12 Cal. W. B. 109. (5) (1874) 23 Cal. W. R. X21. 
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Uader the circumstances clause (ct) does not apply. Clause (c) 
applies, and the plaintiff-appellant has a right to claim compen- 
sation from her lessor, defendant No. 1. The measure of that 
compensation has been fixed in the remand inquiry, and though 
no objection has been taken to it, we find that the lower Appel- 
late Court has calculated the amount on a wrong principle which 
it calls capitalized value. It obviously means present value of 
future payments. The amount for nine years at the correct cal- 
culation would be Rs. 574-12-0, out of which we must deduct the 
two famine years. That would leave a balance of Rs. 378-4-0. 
Adding lls. 98-4-0 for 1894-95, the total sum is Rs, 476-8-0. 
This sum may be recovered by the appellant from the respond- 
ent No. 1. The other respondents are clearly not responsible to 
the plaintiff. 

We accordingly vary the decree of, the Court below by substi- 
tuting Rs. 476-8-0 in place of the sum awarded by it, together 
with costs to be paid by respondent No. 1 to plaintiff. The other 
respondents should bear their own costs. 

Decrees varied. 


APPELLATE CIVIL. 

Before Mr, Justice Bmiade and Mr. Justice Crowe. 

GOPAL AND AKOTHEE (OEIGINAL BeeENDANTS), AprSMANTS, ®. KEISHNA- 
E.40 AND anotheb (ciEieiNAi, Pdaintiees), Ebspondents.* 

Lmitation Act {XV of miy sch. II, arts. ISG, 188 and tii — S^mlolical 

possessioii—Auction-pmkaser— Surf for possession from JiKlffment-ckitor— 

Limitation. 

Where an nuction-pnrcliaser at a court sale has obtained symbolical possession, 
he or his assigns may sne the judgment-debtor for actual possession within twelve 
years from the date of obtaining such symbolical possession. Article 144 of the 
Limitation Act (XV of 1877) applies. 

Articles 1.36, 137 and 138 of schedule II of the Limitation Act (XV of 1877) 
refer to cases whore no possession, formal or actual, lias been obtained through 
the Court. ° 

Article 136 applies to a private purchaser from a person not in possession. 
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Article 137 applies to an anction-pnrcliasor of the rights of a person not in 
possession. 

Article 138 applies when the actual purchase is made of the rights of a judg- 
ment-dehfeor, who is in possession at the date of the sale. 

When an auction-purchaser or his assign has obtained formal possession, but is 
disturbed by the judgment-debtor or his heirs who have continued in actual 
possession, article 144 applies, 

SECOND appeal from tlie decision of E. Knight^ District Judge 
of S^tdra^ confirming the decree of Edo Saheb Harilal Kirparam^ 
Second Class Subordinate Judge at Karad, 

One Swamirao and Eamkrishna (defendants’ father) wea’O 
members of an undivided Hindu family, 

Swamirao had a half share and Eamkrishna a one-eighth 
share in the house in dispute. 

On the IStli of April, 1885, in execution of a money decree 
passed against them, the shares of both were put up to auction 
and purchased by one Appaji, The sale was confirmed by the 
Court on 7th July, 1885, and he obtained symbolical possession 
on 29th July, 1887. 

On 10th July, 1889, Appaji sold his interest in the house to 
plaintiS^s father, Vr sudev. 

On 30th June, 1897, plaintiffs filed this suit to recover by parti- 
tion their five-eighth share in the house, alleging that they had 
been dispossessed by defendants in February, 1895. 

Defendants contended {inter alia) that they had been all along 
in possession and that the claim was barred by limitation. 

The Court of first instance held that the suit was not barred ; 
that it was governed by article 136 of the Limitation Act (XV 
of 1877), and that time began to run from 7th July, 18 S5, when 
the sale was confirmed. The plaintiffs’ claim was therefore 
awarded. 

This decision was confirmed, in appeal, by the District Judge, 
who, however, held that the suit was governed by article 188 of 
the Limitation Act (XV of 1877). 

Against this decision defendants preferred a second appeal to 
the High Court. 

E. A. Bhagwat for appellants (defendants). 

Bhaishanhr Nanahhai for respondents (plaintiffs). 
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Kakade, J. : — The only point raised in this appeal relates to 
the question of limitation. 

The original suit was brought for possession after partition of 
a five*eighth share in a house said to have been owned, one-eighth 
share by Ramkrishna and four-eighth share by Swamirao. Rata« 
krishna was the father of the present appellants, defendants in 
the original suit. These two shares were purchased at an auction- 
sale by one Appaji on 18th April, 188o. The sale was confirmed 
cn 7th July, 188.5, and Appaji obtained formal possession on 
29th July, 1887. He subsequently sold his interest to pJaintiflTs’ 
father on 10th June, 1889, and the present suit was brought by 
plaintiffs on .30th June, 1897, on the ground that, after the death 
cf their father, the plaintiffs were dispossessed by defendants 
who are Eamkrishna’s sons, in February, 1895. 

The principal defence was that the defendants had been all 
along in possession from the time of their ancestors, and that 
therefore there had been no dispossession, and plaintiffs' claim 
was time-barred. 

In the Court of first instance it Avas held that the suit was 
governed by article 136, and the bar of limitation commenced 
from 7th July, 1885, when the sale was confirmed, and that 
therefore the claim was not time-barred. The Subordinate Judge 
relied chiefly on Mohima Glmnder v. NoUn Chunrler IloyP'> But 
for this ruling he would have been himself inclined to hold that 
article 138, and not article 136, would have governed .the case. 
In appeal the District Judge held that article 138, and not 136, 
governed the case, but he held that in applying article 138, the 
limitation commenced to run, not from the date of sale, 18th 
April, 1885, but from the confirmation of the sale, 7th July, 1885. 
He accordingly confirmed the decree of the first Court. 

In second appeal Mr. Bhagwat argued that as article 138 
applied to the case, the lower Appellate Court was in error in 
holding that the limitation commenced to run from the confirma- 
tion of the sale, and not from the date of the sale. Mr. Bhai- 
shankar, who appeared for the respondents, did not seek to 
support the decree appealed, from oa the grounds stated in the 
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judgment. He took up liis stand on the independent gTOiind that 
neither article 136 nor 138 applied to the case. As foiraal possess- 
ion had been given to the purchaser, article 144? applied, and 
limitation against the jiidgmeat-debtor’s sons, the present appel- 
lants, commenced to run, not from the date of the sale or of the 
conjgrmation, but from the time when formal possession was given. 

It seems to us that this contention of the respondents’ pleader 
is correct, and that the decree of the Courts below must be upheld, 
but on grounds diflerent from those urged in the judgments of 
those Courts. The Court of first instance no doubt referred to 
Xlmhicrt Chum v. Iladlnib Ghos%l and J%ggoh%mdhn v. Punia^ 
as authorities which suggested the view that as the 
auction-purchaser, Appaji, got formal possession, a fresh starting 
point of limitation was furnished to Appaji and from Appaji to 
his assignee the plaintifts. It may be noted that in JJmhica Chum 
Y, Madhub Ghdsal it was held that when formal possession 
had been given to a decree-holder in execution, he and his assigns 
might sue the judgment-debtor for possession within twelve 
years from the time when such formal possession had been given. 
The J udges who decided this case , distinguished Pearee Mohm 
Y, Jug ob 2 ifuU 00 Senjd‘) as in that case formal possession had not 
been given, and they followed the Privy Council ruling in Gunga 
Gobiud V. BJioojnl Clmnderp^^ because in that case formal 
possession had been given in the only manner in which it could 
he given. In Jnggohmidhu v. Ram Ghmder'^^ it was held that 
symbolical delivery of possession was good against the defendant, 
and if he still continued in actual possession, he miglit be turned 
out by separate suit within twelve years from dis )f)ssessiou. As 
against third persons, formal possession vsras of course of no avail. 
In I/okessur Koer w P'lirgm it was held that as between 

the parties formal possession eiSfects a transit- of right. In 
Kruhna Lall v. Radim Krishna} ^ the. circumstanr s were some- 
what peculiar. The formal possession was not foil >wed up by any 

(1879) 4 Cal. 870. (6) (1872) X9 On .. W. E. 101. 

<S) (1889) 16 Cal. 530. («) (1880) 6 i:«l i lls. 
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net, and it was therefore held that it was infriictuous, and the 
case was held to he governed by article 138.^ But this ruling Gobai. 
was m The ruling in Kbishwabao. 

Gossaiii Balmar Pnn Bepin symbolical 

possession was held not to avail against a third party, who in 
that case was a permanent lessee. 

This brings us to the ruling on which the first Court has relied, 
viz,, Mohima C/iunder v. NoMn CJmnder Ro^py but that case is 
clearly not applicable, because the auction ^purchaser had never 
obtained possession, and article 136 was properly applied to the 
circumstances of the case which was brought in right of private 
purchase from the auction-purchaser. Where the auction-pur- 
chaser had obtained formal possession, but defendant continued 
in actual possession, it was held in liari Mohan v. BaJmrali that 
article 144 applied, and the limitation commenced from the date 
of the symbolical possession. It is clear from this review of the 
Calcutta authorities that the Court of first instance was wronn’ 
in holding that the present ease fell under article 136, and that 
the ruling in’ C/iii?uZer’i case applied. 

For other reasons the District Court in applying article 13S 

appears to have misconceived the proper nature of this suit. The 

District Judge was right so far as he held, following Arumiga 
V. ChoaJcaU>igim''’'> •, PuUagya v. Bamayya,'-^' •, Govind v. Gaiigaji'-'> ■, 
and disapproving Mohima Chmder v. NoUn, Chmder Eoy^^'> ; that 
article 136 did not apply, but wheu he thought that article 138 
applied, he seems to have lost sight of the fact that formal pos- 
session had been given to the auction-purchaser in this case, which 
gave him a new start for limitation as against the judgment- 
debtors, and the defendants who are his sons. This view was set 
forth distinctly in AgarcJiand v. Balehma,^'^ where formal possession 
had been given, and it was held tbat the limitation commenced 
with dispossession. The effects of giving formal possession were 
considered in Lahshman v. and Mr. Justice Telang laid 

0) (1889) 16 Cal. 530. 

C2) (1893) 18 CaL 620. 

(3) (1895) 23 Gal. 4a 

(4) (1897) 24 Cal. 716. 

(6) {1892) 15 Mad. 331 


(8) (1894) 18 Mad, 144. 

(7) (1898) 23 Bom. 246. 
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(10) (1892) 16 Bom. 722, 
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appear to Lave noticed the fact that in article 138, the judgment- 
debtor is in possession at the time of the sale, and he is not in 
possession under the two previous articles. This accounts for 
the difference in the wording of that section and the two previous 
sections. It is, however, not necessary to discuss this point 
fuithor. While diffei’ing thus from the reasons given by the 
Courts below, we are satisfied that they have arrived at a correct 
decision as regards respondent- plaintifE^s right to maintain the 
suit. We dismiss the appeal with costs. 

Appeal cUmiftsecl, 


ORIGINAL CIVIL. 


B^ore Mr. Justice Crowe ; and on Appeal befoi'e Sir L. IL Jenkins, 
Chief Jvstice, and Mr. Justice Tyahji. 

YALLABHDAS JAMNADAS and another (original Defendants), 

APEELLANIS, V . SAK.^I’BAI and another (OBIOINAL PEAINTIPi'.s), 

Ebspondents.* ‘I 

Hindu, km—lnheritanee—BrotJter's (jmndson preferred to widow of a 
daughter's son. 

The widow of a daughter’s son is not ontitled to succeed to the estate of hei 
husband’s maternal grandfather in preference to the maternal gi’andfather’s 
separated brother’s grandson. 

Appeal from Crowe^ J. 

The question raised in the suit was one of succession to the 
estate of a deceased Hindu. 

The property in dispute was the estate of one Narotamdas 
Narrondas, who died in 1872, leaving a widow (Dewkabai) and 
three grandsons (Mathuradas, Nensey and Jeewandas), the sons 
of a predeceased daughter (Deoli), him surviving. 

The first plaintifi Sakarhai was the widow of Nensey, one of 
the said grandsons, and the second plaintiff was her fathor-in- 
law Lakhmidas Kimji, husband of the deceased Deoli. 

The first defendant A''allabhdas was the grandneplicw of 
Narotanidas Narrondas, heiug the son of Jamnadas, who was the 
son of Devidas, the separated brother of Narotanidas Narrondas 
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Tlie following table shows the relationship of the parties 

' ' . ^^atrondas' ■ 

I 

^ ~ j , 

Karotamclas ra. DewliaW ■ Povitlas in’ccleceasod 

(lied 1872 j died 18S0 Karotanidas 

Beoli 111 . Lakhniidas Kliimji 
(lied j plaintiff 2* 

Matluiradas {died 1875) Ncnsey m, Sakarbai Jeewanclas Jamiiadas ni, 
in. Ooklbai (died 1898) died (prff 3) (died nn- Javerbal 

188S married Clokibai (def’t 2) 

1875-0) j 

Vallablidas {dePt 1) 

On the death of Narotamdas Narrondas in May 1872, his 
widow Dewkabai liad succeeded to the estate and enjoyed it 
until her death in September^ 1890. Her three grandsons 
(Mathuradas, Nensey and Jeewandas) had predeceased her, Tw-o 
of them, viz* Mathuradas and Nensey^ left widows. 

The plaintiffs contended that on her death the estate descended 
to the widows (Gokibai and the plaintiff Sakarbai) of the two 
grandsons Mathuradas and Nensey as the heirs of Narotamdas 
Narrondas. Qokibai had died in 1898, and the plaintiffs claimed 
that her share passed either to the first plaintiff Sakarbai as heir 
of Narotamdas Narrondas or to the second plaintiff Laklimidas 
Kliimji, the father of Gokibai's husband. 

The defendant Vallabhdas contended that on Dew-kabai^s death 
in 1890 either he or his mother (the second defendant Gokibai) 
became entitled to the \Yliole estate of Narotamdas Narrondas 
wdiicli Dewkabai had held as his widow. 

The question thus ^Yas as to whether the plaintiff Sakarbai^ the 
■widow of a daughter s son, succeeded to the estate of her husband^s 
maternal grandfather in preference to his separated brother's 
grandson. 

Crowe, J., held that the plaintiffs Sakarbai and Gokibai 'were 
entitled to succeed on the death of Dewkabai, and that on 
Goldbai’s death in 1898 her share passed ^Yith the rest of the 
estate to Sakarbai. He therefore gave judgment for the plaintiffs. 
The defendants appealed* 

ham/ (Advocate General), Btaflincj and Baikes for Vallabh- 
das, tlio first appellant (original defendant No. 1), Branson, 



BOMBAY SERIES, 


G. TL Setahad and V, 8, BJmiclarkar for the second appellant 

(defendant No. 2) : — The brother's grandson succeeds in pre- Vallabhdas 

fereiiee to the widow of a daughter's son. The daughter’s son saka\^bai. 

takes for special reasons, namely, that he should perform tho 

slivadh of his grandfather, but this does not ap|)ly to his widow 

— LalcsJmihai v. Lallnhhai v. Manhuvarbai ^^'^ ; Mayne’s 

Hindu Law, para. 518 ; West and Blihler, p. 123 ed rseq. The 

daughter’s son has his father’s name and belongs to his father’s 

gotra and not to the (jotra of his maternal gTandfather. He is 

therefore only a Land/in. The fact that he is an enumerated 

heir does not make him a gotraja minnda. His widow therefore 

would take his place as handling 'Lo. subscipuent to all tho (jotvaja 

$a2)indas; she would not take his place as an enumerated heir ; . . 

all gotraja mplndas come before handhiis. See West anJ Blihler, 

pp. 129, 130 ; Mandlik, p. 221 ,• Sarvadhikari, p, 296; Bhattacharya, 

p. 460; Kesserlal v. Valah liaoji ^^'^y Vasiideoan v. The Seoretarg 

of State for India ; Setliiirama v. Ponnanimal^^^ A claim by 

the widow of a daughter’s son has never been made before. A 

^^grandnephew ” is included in the word nephew/’ 

Maepherson and Jardine for the respondents (plaintiffs) : — 

The widows of the daughter’s sons are entitled. In Bombay 
widows take as gotraja isagnndas of their husbands — Lallahkai 
V. Ilanhiivarhai^^^ The daughter’s son is a gotraja saplnda. 

Nephew does not include grandnephew — Buraya Bliukta v, 

Lahli minarasam ma 


Jenkins, C.J. j—Tliis is an appeal from the decision of Mr. 
Justice Crowe, ■which raisovs the (question whether the v/idow of 
a daughter’s son is entitled to succeed to the estate of her 
husband’s maternal grandfather in preference to the deceased 
brother’s grandson. It is only in this presidency that such a 
competition would be possible ; for it is only here that females 
have been accorded such rights as w^ould make a elaim to 
inherit under such circumstances possible. 
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The decisions of this Court have^ contrary to the rules of 
inheritance obtaining in the other presidencies of India^ admitted 
as heirs widows of deceased gotraja sapindas, and the point for our 
decision is whether this right is to be extended to the widows of 
those who do not fall within that category, for there can be no 
question that a daughter's son is not a goiraja sapimhu These 
rights of female heirs in Bombay are the result of case-made law, 
so that it becomes incumbent carefully to examine the cases to 
see on what they are based. Omitting some early cases it may 
be said that the decision in Jjahshmhai v. Jaijranfi"^ is the 
starting point of this new departure. That was a case in which 
the right of a goiraja widow to succeed was established. 

The ratio decidendi is to he found at page 156, where it is said : 

“ From the mention c JE the great-grandfather’s grandmother (i.e. the wife 
or widow of the most remote male sapindas in direct ascent) and of the kindred 
connected by a common libation of water (ue. the samanodahas or collateral 
within thirteen degrees), it is clear that the commentator meant to convey that 
by a logical interpretation of the Mitakshara, the wives of all sapindaB and 
samanodahas must he held to have rights of inheritance co-extensivo with 
those of their husbands.” 

From what follows it is manifest this was intended to he an 
equivalent statement of the law as suggested in West and Buhler, 
pp. 52 and 53, of their introductory remarks to the Digest. 

The next case is that of Lalhihliai v. Manlmvariaij^^^ which 
was heard and decided by Sir Michael Westropp, Sir Charles 
Sargent and Mr. Justice West. The principle of that decision 
was that the female claimant was entitled to succeed, inasmuch 
as by marriage she became the goiraja sapinda of hei' husband 
and of his gotraja sapindas. That case afterwards went on 
appeal to the Privy Council, where the High Court's decision 
was affirmed (Lallulhai v. Cassibai).^^"^ The opinion of the 
Board was delivered by Sir Montague E. Smith, who thus 
formulates the proposition then under consideration 

If, then, as already pointed out, the wife upon her marriage enters ihegofm 
of her husband, and thus becomes constructively in consanguinity or relation- 
ship with him, and through him with his family, there would appear to bo 

0) (1800) G B. H. C. E, 152. (2) (1S7G) 2 Bom. m. 

<3) (1880) 5 Bom. 110. 
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notbiiig incongruous iii lier being allowed to iiiberit a member of that 
family tinder a scKeme of inlieritance -wliicb did not adopt tbe principle of 
general incapacity of women to inherit. But tbongli it may be consistent with 
this theory of sapinda relationship to admit the widow so to inherit, the existence 
of the right has stiE to be establishi'd. It is acknowledged that the widow of 
a collateral relation is nowhere specified and named as heir to members of her 
husband’s family ; sbo must therefore come into the succession, if at all, as one 
of the class of goiraja sapindas^ and it is in this way that hor claim has been 
iHit forward at the bar.” 

This passage makes clear the ground on which the collaterals 
widow succeeds: it is because she is a gotraja sapinda of her 
husband^s family and so of the propositus, and is not excluded 
by tbe law of this presidency on the score of her sex. Therefore, 
to bring the widow of a daughter’s son within the principle of 
the cases, it must be affirmed that she is a gotraja sapinda of 
her husband’s maternal grandfather. But this clearly she is 
not ; she lio doubt is a gotraja sapinda of her husband and his 
agnates , the maternal grandfather i.s not one of his agnatic 
relations. 

It only remains to consider whether on any other ground she 
is entitled to preference. It has been argued that not to accord 
to the plaintiff the piiority slie claims would involve the anomaly 
that though her husband would have preference over a brother 
of the deceased and all subsequent male lieirs, she would be 
pQstponed to their widows ; therefore it is urged w'c should 
extend to her the fiction or principle by which her hu.sband is 
entitled to his preferential position as an heir. The argument 
that rests on the assertion of an anomaly overlooks the reason 
which justifies the inclusion of a brother’s widow — a reason, as I 
have already shown, which has no application to the wido^v of 
a daughter’s son. The fiction that we are invited to utilize is 
that which explains the inclusion of a daughter’s son among the 
compact series of heirs by reference to the old and possibly 
obsolete doctrine as to an appointed daughter. But though the 
position of a daughter and a dangliter’s sou in the order of 
inheritance, as now established, may be historically referable to thi>s 
doctrine, in fact they now owe their rights to their being named as 
heirs in the governing cummentaries. Nor docs there appear to 
be any I’cason for extending to the widow of a daughter’s son 
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the fiction or principle Avhich is alleged to be accountable for her 
hushancFs right. The widows of gotmja Bciiyindas were admitted 
by this High Court as heirs in spite of the texts rather than 
because of them ; the texts were bent to fit in with the estab- 
lished customs and conscience of the people. But I am unable 
to iiiid that there was any such partiality iu favour of the 
widow of a daughter's son ; it certainly is not established by 
any evidence in this case, nor does it appear that any such 
claim has before this been advanced, though Lahshmihai v. 
Jatjmm was decided over thirty years ago. The distinction, 
moreover, in favour of the widows of the gotraja iiapindas is 
not fanciful ; on the contrary, one can well understand how that 
disposition to admit such widows should stop short when it was 
proposed to admit into the inheritance of property one who 
had not even by marriage come into the family to which that 
property belonged. 

For these reasons I think we ought not to extend to the 
widow of a daughter's son the right to inherit which has been 
accorded to those who have become by marriage gotraja 
sainndasj and I would accordingly reverse the decree of 
Air. Justice Crowe and dismiss the suit with costs here and in 
lower Courts. 

Becroe reversed and suit dismusetL 

Attorneys for plaintiffs Messrs. Little and Co. 

Attorneys for defendants : — Alessrs. Mcmsuklal^ Bamodar and 
Janmiji. 
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Difore JjTa Justice Remade^ on reference from Sir L. II. Jenlcins, Chief 
Justice, and Mr. Jn-dice Whiticorth. 

HAMIANTRAV axe another (obtginal Piaintifps), Appell.\nt>s, v. 
The SEGRETAET of STATE foe INDIA (original Defendant), 
Eespondent.* 

Possession — Daclarafion of title— Suit hy ‘person in possession for declaration 
of title— Burden of proof— Evidence — Effect of plaintiffs' possession — IVe- 
sxmption of title — Endowe Act (I of 1 ST if), sec. 110, 

The plaintiffs brought this suit in 1398 for a declaration that certain land 
in the village of S. belonged to them, and that they might be confirmed in pos- 
session. They alleged that they purchased the land in July, 1888, from the 
pdtel of the village, and had been in po.s.session over since, and that their vendor 
had previously been in possession. They now sued because thoir posses.sion had 
been threatened by the orders of Government officials. It was admitted that 
the plaintiffs had been in actual possession since 18SS, 

The, District Judge held that the burden of proof of title to tlie land lay 
upon the plaintiffs. He was of opinion that they had failed to prove it, and lie 
dismissed the suit. 

Held, per Jenkins, O.J.,andEANADE, J. (Whitwouth, J,, dissenting), that 
the plaintiffs being in possession (not shown to have wrongfully origln.^toJ) such 
possession was good against the whole world except a person wh,o could show 
better title; that the burden of proving such title lay therefore upon tlie 
defendant ; that he liad failed to prove it, and that ihereforo the plaintiffs 
were entitled to the declaration sued for. 

Per WniTWOBTiT, J. That the evidence did not show such possession in the 
plaintiffs as under section 110 of the Evidence Act (I of 1872) shiffedthc burden 
of proof upon the defendant ; that prior to the alleged sale to the yJaintiffs in 
1838, tho defendant had been in the position of an absentee owner of the land 
in question represented partly hy the village officers and partly also by the village 
community, and that he might be said to bo in possession; that tlio sale to the 
plaintiffs in 1888 by the pitel of the village, who should have protected tho 
defendant’s interests, was a wrongful act ; that tho plaintiffs were therefore not 
relieved from the burden of proving their title, and that they had not proved it. 

Per Eanade, J. : — When a person in possession of land has lieen dispossessed 
and sues to recover it, the fact of his previous pos.sessioii wdll not entitle liim 
to a decree unless he sues under section 9 of the Specific Relief Act (I of 1877) 
within six months of tho date of dispossession. If he sues after the six months 
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liavc exinred, lie must prove a pnnid facie title. In sncli a case he is entitled to 
a decree unless a superior title is proved on the other side. It is iii reference 
to such cases that it has been held that possession is evidence of title, and that 
the plaintifP, who proves such possession and subsequent disturbance, shiEts the 
harden of ixroof on the defendant when the primd facie title is made out, 
WliQiiiio mdi pri'ind facie tiih is made out by the idaiutilf who asks for a 
declaratory decree, he cannot obtain that decree on the mere ground that lie 
was in possession and the defendant had no title. Mere wrongful possession is 
iiiBufficient to shift the hurden of proof. 

Appeal from the decision of 0. H. Jopp^ District Judge of 
Ahmednagar. 

Suit for declaration of title. The plaintiffs brought this suit 
in 1838 in the District Court of Ahinednagar against the Secre- 
tary of State for India in Council for a declaration that a certain 
piece of land in the village of Savargaum belonged to them and 
praying that they might be confirmed in possession 

They alleged that on the 25th July, 1888^ they purchased the 
laud from one Patilbowa Dhondji (who^ it appeared, was then 
officiating patel of the village); that they had ever since that 
time been in actual possession ; that before the purchase their 
vendor had been in possession; that during their possession 
they had with the assent of the Government’s agent built on the 
land and spent Rs. 1,600 on it, and that their possession had now 
been threatened by the orders of Government officials. 

The defendant pleaded that the land belonged to him and 
never belonged to the plaintiffs or their vendor. 

It appeared that in 1888-89 there had been an inquiry in the 
Mumlatdaris Court as to the ownership of this land^ and the 
Mdmlatdar had decided that it did not belong to Government, 
and directed the village officers not to interfere with the plaintiffs 
if they built on it. 

The District Judge, however, dismissed the suit. He was of 
opinion that the M^mlatddr had no jurisdiction to decide the 
, question of title, and in this suit he held that the burden of 
proving their title to the land lay upon the plaintiffs and that 
they had failed to do so. 

The plaintiffs appealed. 

The appeal was at first argued before the Division Bench com* 
posed of Jenkins, O.J., and Whitworth, J. 
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Rao Bahadur G/mas7iam N, NadhaTni for the appellants 
(plaintiffs) . 

Efio Bahddiir Fas7ulev /. Kirfika)% Government Pleader^ for 
the respondent (defendant). 

JenkinSjOJ. : — The plaintiffs have brought this suit against 
the Secretary of State for India in Council for a declaration that 
a site in the village of Savargaum belongs to them, and that they 
may be confirmed in possession. Their case, shortly, is, that on 
the 25th of July, 1888, they purchased the site from Patilbowa 
Dhondji, the consideration being Es. 20 in cash and Rs. 20 
previously lent by the plaintiffs^ father to P^itilbowa^s father on 
mortgage of the land^ and that they thereby became its owners ; 
that possession of the site has since the purchase been with them, 
and before that with their vendor and his father ; that during 
their possession the plaintiffs have with the assent of the Govern- 
ments authorized agent built on the land and spent on that 
object a sum of Es. 1,000 ; and that their possession has now been 
threatened by the orders of Government officials. 

The suit came on for hearing before the District Judge of 
Alimednagar, by whom the following issues were framed ; — 

1. Have plaintiffs proved their title to the site in dispute ? 

2. Is the defendant estopped from denying that plaintiffs are 
the owners of the site in dispute ? 

3. Are plaintiffs entitled to the relief claimed in the plaint ? 

In my opinion the District Judge erred in his omission to 

frame an issue as to the plaintiffs* possession. The result is that 
we have no finding on this point, and the District Judge has as 
a consequence wrongly misconceived the proper incidence of the 
onus of proof. Section 110 of the Evidence Act provides : 

When the question is whether any person is owner of anything 
of which he is shown to be in possession, the burden of proving 
that he is not the owner is on the person who affirms that he is not 
the owner/^ This section merely formulates the commonplace in 
the law of evidence, that possession affords prirnd facie presump- 
tion of ownership, and I am aware of nothing that excludes the 
Secretary of State from the operation of that rule. The first point 
therefore which I propose to consider is whether the plaintiffs 
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are in possession. Admittedly they have been in possession 
since July, 1888 : but can it be said that their possession is of 
such a character as to attract the presumption described in 
section 110 ? in other words, was their possession such as would 
be recognised by a Court of law ? The plaintiifs did not obtain 
possession by ousting any one, nor can it be said that their 
possession was not peaceable ; for when a question was raised 
as to the propriety of their possession, the Mdmlatdd,r after 
inquiry came to the conclusion (whether rightly or wrongly is 
immaterial for this purpose) that the plaintiffs were entitled to 
remain in and build. I am not at present considering the possi- 
bility of an estoppel resulting from the Mamlatdar's action; 
I allude to what he did as a circumstance throwing light on the 
character and quality of the plaintiffs’ possession, and I pause 
here to state that I find nothing to justify the suggestion, which 
did not even find a place in the argument, that the Mamlatdar 
acted otherwise than honestly. It seems to me contrary to well- 
established doctrine to say that this is not such a posses, sion a.s 
the law would recognise, and one that would be good against the 
whole world except the person who can show a good title. To 
say that a possession is not within the meaning of section 110, 
unless it is a possession according to title, w'ould be to render 
that section meaningless, and to introduce a doctrine subversive 
of the established principles of property law. The matter is thus 
summed up in Pollock on Torts (dth Ed.) p. 330; — 

“ Sometimes mere detention may be sirffioient ; but on principle 
it seems more correct to say that physical control or oecupatioir 
is primd facie evidence that the holder is in e.xercise (on his own 
behalf or on that of another) of an actual legal possession, and 
then, if the contrary doe.s not appear, the incidents of legal 
posseission follow. The practical result is that an outstanding 
claim of a third party fjm tertii as it is called) cannot he set 
up to excuse either trespass or conversion. "Against a wrongdoer 
possession is a title ’ ; or as the Roman maxim runs ‘Arhersus 
exiraneos vitiom posmsio ftoiem solet! As regards real pro- 
perty, a possession commencing by trespass can be defended 
against a stranger not only by the first wrongful occupier, 
but by those claiming through him; iu fact, it is a good root of 
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title as against every one except tlie person really entitled."^ 
As authority for this last proposition Mr. Pollock vouches 
As/ieT V, W JnllocJvp-'^ to which as well as to the cases on which 
it proceeds reference may usefully be made. In another passage 
Mr, Pgllock says: ''The authorities do not clearly decide, but 
would seem to imply that it would make no difference if the 
de facto possession violated by the defendant were not only 
without title, but obviously wrongful/^ 

The propositions thus laid down arc of course not binding 
authorities, but I cite them as they state most clearly what 
appears to me to be the law. That Asher v. IFhillocJc lays down 
principles to be observed in this Presidency is finally established 
by the authoritative judgment of Sir Michael Westropp in 
the case of Fewiraj v. Nara^auf'^ heard and decided by a Full 
Bench of this Court as far back as 1882. In the course of his 
judgment the learned Chief Justice remarks: ^‘’The plaintiff^s 
possession was a good title against everybody except the true 
owner. This being so, we fail to perceive any good reason for 
requiring the plaintiff to wait until ho is evicted, or preventing 
him from obtaining a declaration of that which is beyond all 
doubt his right, vi,z., that his title as possessor is good against a 
person who is seeking to disturb that possession, and who has 
not a colour of title to the land in dispute, and never had posses- 
sion of it.'"'* Then later, in reference to his right to vindicate 
possession under section 230 of Act VIII of 1859, he says, 
although the plaintiff /* may, if he please, give evidence of his 
title, ho is not bound to do so, but may rest his right to recover 
on his possession and cast upon the decree-holder the burden of 
proof of title, — his right to dispossess the applicant. This 
appears to have been so held in the Calcutta Full Bench Case — 
llaillui Fyari v. lAaVin Chanilraf^^ and is quite in accord with 
the value and import of possession as laid down in the Englisli 
authorities, to which we have referred, as well as in the Indian 
Evidence Act I of 1872, section 110.^^ Another and still more 
authoritative pronouncement is to be found in the recent Privy 
Council judgment is Ismail Ariff v. Mahomod GhouseS^^ There 
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the plaintiff sought a declaration that he was the solo and 
absolute owner of the land, and that the same was not dedicated 
for religious or charitable purposes and that the defendant had no 
right, title or interest therein or in any part thereof. The defend- 
ant denied the plaintiff^s possession and relied on a dedication. 
Both the lower Courts found that the plaintiff was in possession 
and that the defendant was not the Mutwali. The Court of 
appeal, however, in Calcutta, diftering in this respect from Mr. 
Justice Trevelyan, held there was a dedication, and declined to 
^'declare that this person, the plaintiff, has a title, when as a 
matter of fact it is shown he has none.'^^ 'On this ground they 
dismissed the plaintiff’s suit. Their Lordships of the Privy 
Council in disposing of the case say at page 106 of the Report : — 
“ It appears to their Lordships that there is here a misapprehen- 
sion of the nature of the plaintiff’s case upon the facts stated in 
the judgment. The pDSsession of the plaintiff was sufficient 
evidence of title as owner against the defendant. By section 9 
of the Specific Relief Act (Act I of 1877), if the plaintiff had been 
dispossessed otherwise than in clue course of law, he could, by a suit 
instituted within six months from the date of the dispossession, 
have recovered possession, notwithstanding any other title that 
might be set up in such suit. If he could thus recover possession 
from a person who might be able to prove a title, it is certainly 
right and just that he should be able, against a person who has 
no title and is a mere wrongdoer, to obtain a declaration of title 
as owner, and an injunction to restrain the wrongdoer from 
interfering with his possession. The Appellate Court, in ac- 
cordance with the judgment above Cjuoted, has dismissed the suit. 
Consecpently, the defendant may continue to wilfully, improperly 
and illegally interfere with the plaintiff’s possession, as the learn- 
ed Judges say he has done, and the plaintiff has no remedy. 
Their Lordships are of opinion that the suit should not have been 
dismissed ; that the plaintiff was entitled in it to a declaration of 
his title to the laud. It was not necessary for him to negative 
that the land was dedicated to religions or charitable purposes 
—a question upon which the Original and Appellate Courts have 
differed, and which, as the only defendant was not entitled to 
maintain the wakfuamah, and other persons would not be bound 
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by an adverse decisioD^ their Lordships do not decide. That 
declaration should be omitted from the decree. Their Lordships 
will humbly advise Her Majesty to reverse the decree of the 
Appellate Courts and order the defendant to pay the costs of the 
appeal to that Courts and to affirm the decree of Mr. J ustice 
Trevelyan^ substituting for the words ^the sole and absolute 
owner ^ — lawfully entitled to possession/ and after the words 
^ in this suit mentioned/ omitting ^ and that the same have not 
been dedicated for religious or charitable 
respondent will pay the costs of this appeal.^’ 

These principles have received an instructive application in the 
recent case of Gangarcm v. Secreiarij of State for India^^'^ decided by 
Jardine and Ranade, JJ. There the plaintiff advanced the same 
claim as here to a site in a village^ relying on the fact that ten or 
fifteen years before he had built a cattle-shed on the land and 
that prior to that ho had erected sheds on it each year and kept 
fodder, grain and earth on the site. The District J udge, disbeliev- 
ing the evidence as to keejping fodder and grain there and as to 
the yearly building of the shed, dismissed the suit, and from this 
the x>laintiff appealed. The High Court held that the jolaintifi 
liad failed to prove title and refused to grant him the declaration 
of title he sought. They, however, granted him relief in fjrotec- 
tion of his possession, and in so doing they said : The plaint, 
however^ contained a j^rayer that the plaintiff might be awarded 
any other relief to which ho might be entitled. If he had made 
reference to section 42^ illustration (y), of the Specific Relief 
Act, or if the Court had noticed that illustration which refens to 
suits brought for confinnatioii of possession, it is probable that 
an issue would have been raised as to whether the plaintiff was 
entitled as against the defendant to be retained in x)ossession. 
There is no evidence on the record of the defendant’s title ; and 
it is found by the J udge that the j^laintiff* has held jpossession for 
at least ten years and has built a shed on the laud. These facts 
appear to u.y to bring the case within the ruling of their Lordships 
of the Privy Council in Jmail Ariff x, Mahomed GJioiisc.^^ 

This case is singularly apposite, because it distinctly shows 
that even in the case of a village site, Government cannot rely ou 
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any general presumption: and that as against the party in 
possession it must show title. It seems to me that this case is 
a direct authority founded on the soundest prineiplcs, and that it 
is strictly applicable to the present case. Moreover^ this case 
does not stand alone ; for as far back as 1869 I find in the case 
of Shcima Soonduree Delia v. The Collector of Maldah^^^ the 
following principles were enunciated by Mr. J ustice Mittcr^ the 
defcndant-Collector in that case being the representative of the 
Government — 

“If the plaintiff can prove that she was in possession of the 
property in dispute until she was ousted by the defendant against 
her consent, and without the intervention of a Court of law, the 
defendant ought to be called upon to prove his title. If the 
defendant succeeds in proving his title, the plaintiff ought then 
to be required to prove abetter one. That evidence of possession, 
however short, is evidence of title, is an undisi^uted proposition o£ 
law, and it therefore follows that such evidence is at least 
sufficient to make out a primd facie case in favour of the party 
hy whom it is given.^’ 

Probably it would not be difficult to multiply iiistauces, but I 
am content to abide by the principles thus stated over thirty 
years ago and reaffirmed in this Court by a decision which is 
binding on us. 

This, then, is how the law stands. I am conscious of having 
laboured what may seem to be an elementary point, but I havo 
done so, as the true value of possession without proof of title does 
not seem to me to have been accurately appreciated. Tho 
plaintiffs, therefore, being in possession, how has tho defendant 
shown that he is the true owner ? The evidoiico in the case is in 
part documentary and in part oral : I will first deal with tlie 
former. It consists of statements in documents relating, not to 
the site in suit, but to adjoining premises. These documents have 
not been translated, but they consist of a sale proclamation, a rent- 
note and a map, and the statement in them which the defendant 
calls in aid of his case is one which gives the laud in suit as one 
of the boundaries, describing it as Government open ground/ ^ 


VOL. XXV.] BOMBAY SERIES. 

open ground/^ and vacant land/* But how is such a statement 
relevant ? An attempt was made to bring it in either under 
section 13 {a) or section 32 (4). Obviously neither of them is 
apt for that purpose : for, so far as section 13 (a) goes, it is im- 
possible to say that any one of these documents was a transaction 
by which any right in the site in suit was created, &c. ; there was 
merely an incidental reference to it^ the subject-matter of the 
transaction being another piece o£ land. Kor, on the other hand^ 
have those conditions been established on which alone a statement 
would be admissible under section 32 (4). So it now only re- 
mains to consider the oral evidence, and in so doing it isjmportant 
to hear in mind what the true object of proof is : it is whether 
the Government has shown a title to the property, and in this 
connection it is important not to be influenced by preconceived 
ideas as to the general ownership of Government : for each case 
must be decided by what is proved in it. Q^iod %on airpaTet non 
est ; or, as it has been recently expressed by Lord Halsbury, “of 
tilings that do not appear and things that do not exist, the reckon- 
ing ill a Court of law is same.^* Now there are three witnesses 
on whom the defendant has relied. The first is Balvant, who is 
about thirty-three or thirty-four, lie is a kulkarni and states in 
his evidence, which was given on November 18th, 1899, that he 
had known the site for the last eleven or twelve years. He 
■ says.:— ■■ ■ ■ . . 

“ There was no building on this ground when I first saw it eleven 
or twelve years ago. The site was an open one. When I began to 
serve as kulkarni, Hanmant Ram Hukumchand began to occupy it. 
This was ten years ago. He began to build on the site. ^ ^ 
When he began to build, I do not know if any one had occupation 
of the land. I do not know whether Government or any private 
person owns it/^ 

The evidence in no way establishes the Government’s title : 
the witness’s knowledge does not extend back, at the outside, more 
than a year beyond the period of plaintiffs' admitted possession : 
he is not even able to express an opinion (for what it may be 
worth) as to the existence of any general right over the land. 
The next witness is Rama, who is twenty-five or thirty years old 
and lives in a hamlet one mile from Savargaum. He says the site 
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was an. open one, but he does not know to whom it belongs. This 
witness admits he saw stones on the ground nine or ten years before 
the building was put up, bnb he says cattle were not tied, nor did 
he ever see a ehupper for cattle on the site. He docs not know 
whose people in the village say the site is. Ilis evidence therefore 
also fails to show a title in the Government, at most it negatives 
certain acts of ownei-ship as.serted by the plaintiffs prior to 1888 ; 
but with this aspect of his evidence I will deal luter. The next 
witness is Ganesh, who is merely called to prove a map, but 
he makes one statement in the course of his evidence which is 
deserving of notice. He states that he inquired among the 
villagers and ascertained that the open space belonged to 
Government. This statement, I need hardly point out, has no 
evidentiary value, but it is curious that no effort was made to 
call those villagers from whom the witness gleaned this informa- 
tion, for it cannot have been from the two witnesses whose 
evidence I have examined that he obtained it. I now come to the 
last witness, Bapu,who no donbt statesthat the site is “Government 
waste open space ” and that “ the villagers believing the land was 
Government land gave it to the Kumbdrs for making pots.” 
The Government Pleader refrained, and I think ]>roper]y, from 
pressing the c\'idcnce of this witness ; for it is obvious that the 
relations between him and the plain tiff.s wei-e of a character 
calculated to iafluence his evidence adversely to them. 

This, then, is the evidence, and after giving it the best con- 
sideration I can, it has failed to establish to my satisfaction 
Government’s title to the land, or any posssssion by Govern- 
ment within sixty years before the commencement of this suit. 

It would sufiSce to stop at this point, hut as this is a first appeal 
I think it better shortly to examine the evidence adduced on the 
plaintiffs’ behalf for the purpose of proving possession and acts 
of ownership by their vendor and his father. They first en- 
deavoured to show that the property had been mortgaged by the 
vendor’s father to theirs, and they went further and sought to make 
out that there had been a written document. This the District 
Judge declined to believe, because it is stated in the sale-deed — 
the genuineness of which is undisputed— that there was a mort- 
gage, but without a dooument. I think the Judge was right in 
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discrediting the existence of a written mortgage, but I am by no 
means satisfied that he should for that reason have held that there 
was no mortgage at all, seeing that the fact of a mortgage was 
corroborated by the statement in the sale-deed. I see no reason 
for supposing that the statement in the deed as to a mortgage was 
manufactured for future contingencies, for had that been the design, 
the conspirators would hardly have stopped short at an oral mort- 
gage. Indeed, the District Judge himself does not suggest such 
a theory. The position therefore would- appear to be this, that 
so far as tlie plaintiffs swear to a written nlcfrtgage they are con- 
tradicted by the statement in the sale-deed, but so far as they 
assert that there was a mortgage, they are corroborated by the 
same statement, which is properly admissible for that purpose 
(Evidence Act, section 157;, The do^tvine falsus in ^ono fahus 
in omiihas in this country affords a test of little or no value ; for 
it is to be feared that there is almost always a fringe of 
embroidery to a story however true in the main/^ and I should 
myself hold, on the evidence, that there had been an oral 
mortgage, if a finding on the point were necessary. I do not, 
however, place much stress on this alleged mortgage, but there is 
other evidence of acts of ownership which has been too summarily 
dismissed by the District Judge owing, no doubt, to his failure, 
in the first instance, to determine the question of possession, and 
observe the legal consequences resulting therefrom. The rest of 
the documentary evidence produced by the plaintijffs consists of 
documents relating to other land and referring to the site in 
suit in the description of boundaries in a manner suggestive of 
its having belonged to Dhoncli Ganji. Two of these documents 
are Exhibits 41 and 32, as to which the District Judge says 
they ^4iave, in my opinion, probably been forged for the 
purposes of this suit/'* For this reason he not only declines 
to place reliance on these documents, but he also uses them to 
nullify the evidence of witnesses 31, 40 and 39 on the ground 
of their connection with these documents, and for this reason he 
thinks their testimony is not of any value. I am not disposed 
to agree with this : but however that may be, it does not enable 
him to get rid of the testimony given by Gulabchand (Exhibit 
43). This witness is seventy years of age and swears that he 
has knowu the site for fifty years. It is true he does not live 
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in SavaFgaum, but in Ane^ three miles off j still he asserts that he 
is always going there. He swears to the existence of the ehupper 
on the site and the. tying of cattle there. saw DhondjFs 
possession/^ lie says, '^for about twenty years ; Dhondji mortgaged 
the site to Hukumchand, I learnt this^ as I used to tie my horse 
there.” Then he gives some details as to the ehupper and deposes 
that a dinner was given on the site on Hukiimehand^s anniversary. 
In cross-examination he re-asserts that he tied his horse in the 
shed,, and swears that there were signs of cattle having been 
there. To judge by the cross-examination, the fact of this witness 
being a moneylender is suggested as a discrediting circumstance. 
I am led by this to cite what has been said in this connection by 
their Lordships of the Privy Council : 

Their Lordships are led by the judgment under review and by 
some portion of the argument which has been addressed to them 
to state, as has often been stated before by this committee, that 
the ordinary legal and reasonable presumptions of facts must not 
be lost sight of in the trial of Indian cases, ho^vever untrustworthy 
much of the evidence submitted to these Courts may commonly 
be j that is, due weight must be given to evidence there as else- 
where, and that evidence in a particular. case must not; be rejected 
from a general distrust of native testimony, nor perjury widely 
imputed without some grave grounds to support the imputation. 
Such a rejection if sanctioned would virtually submit the rights 
of others to the suspicions and not to the deliberate judgment of 
their appointeclJudges. Nor must an entire history be thrown 
aside because the evidence or some of the evidence of some of 
the witnesses is incredible or untrustworthy ,’^ — Bamamani v. 

As a matter of fact I do not find that the District Judge dis- 
believed this man ; all he says with regard to him is, I do not think 
that his testimony is sufficient to establish that Dhoiidi, father of 
Patilbowa, owned the site, more especially as the mortgage to the 
plaintiffs has not been produced, and as in the proclamation and 
other papers relating to the sale of a neighbouring site to one 
Jethirain on October 13th, 1878, this piece of ground is entered 

(1809) 14 Moore's I. A. 


VOh, XXV.] 


BOMBAY SERIES* 


299 


as belonging to GoTernment/^ I take this criticism to mean 
tbisj that Gulabchand^s evidence does not;, as against the matters to 
which the District Judge refers, establish ownership, and had that 
been a correct exposition of the position there would be much in its 
favour. He does not, however, say that his evidence is not to be 
believed, or that so far as he deposes to particular facts, he is to be 
discarded. Why should we not give credit to this man ? Surely 
the fact of his being a moneylender cannot, ^er se, be sufficient, 
and I must confess I cannot accept the evidence of ’ Rama, who is 
now only twenty-five or thirty, as outbalancing Gulabchand^s 
evidence relative to matters that occurred when Rama was a mere 
lad. It may be that Gulabchand^s evidence would not alone go 
far towards establishing possession, but at any rate it shows that 
the plaintiff obtained possession from one who did exercise, 
rightly or wrongly, certain acts of apparent ownership, and so is 
confirmatory of the view that the plaintiff’s^ possession is one 
which the law will protect. 

I have alluded to this evidence not so much because it is 
necessary for the plaintiffs^ case, but because it helps to dispel 
the view (which I think, even apart from it, unsound,) that the 
plaintiffs had not such possession as section 110 of the Evidence 
Act contemplates. It further makes it clear that there is no 
evidence which shows a possession by Government at any time 
within sixty years. It is true that the site with which we are 
concerned is gmtlian land, and some stress is laid on this fact, 
but I think without good reason. According to Wilson, gmtlimi, 
apparently a corruption of gaonthaUf means site of a village, 
whether in ruins or still standing.” Even in the absence of 
judicial decision I should not have regarded land of this character 
as inviting any inference that it was the unfettered property 
of Government. As a matter of fact the view I entertain has 
the sanction of the decision in case. Reference has 

been made to section 37 of the Land Revenue Code, but that 
appears to me in no way to advance the defendant's ease, for it 
only relates to that which is not the property of individuals &c., 
and even then subject to such rights as may be established over 
the same. It in no way disturbs the presumption arising from 
possession or the legal results that flow therefrom, ■ 
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I would therefore reverse the decree of the lower Court and 
declare that the plaintiffs are lawfully entitled to possession of 
the land in suit and the shed thereon. As there is a difference 
of opinion the case will be referred to Mr. Justice Eanadc'. 

WhitwobtHj J. :~~The plaintiffs brought this suit for a decla- 
ration that they were the owners of a site within the village of 
Savargaum, and for recovery of its possession; alleging that they 
had bought it in 1888 from one PatilbowU; and tliat they and 
their father had previously held it in mortgage from Patilbowa^s 
father Dhondi. There is no evidence of Dhondf s title, and the 
plaintiff^s case rests upon (1) their possession since their purchase 
in 1888, and (2) the previous possession of their vendor or of his 
father or of themselves or their father as mortgagees. 

The first question that arises is : Was this possession at any 
stage of such a character as, under section 110, Evidence Act, to 
put on the defendant the burden of proving that the plaintiffs are 
not the owners of the site ? I cannot find that it was. The con- 
clusions that I would draw from the evidence are (1) that the 
possession alleged to have been exercised before the sale consisted 
merely of such acts as are permitted to any villagers in respect 
to an open space in a village, so long as no one is prejudiced by 
them, and which would be permitted to an influential person such 
as the pAtil of the village (as both Dhondi and Patilbowa in turn 
were) even if they were somewhat prejudicial to public conveni- 
ence j and (2) that the actual possession taken after the execution 
of the deed of sale in 1888 was a merely wrongful act. 

Without asserting that section 110 of the Evidence Act does not 
^PP^y Secretary of State (who is defendant in this case) as 
well as to any private person, it is still necessary .to consider the 
character of his possession of any land in India. He is an 
absentee owner represented in a village partly by the a illage 
officers and partly also (I think) by the village eoiiiniunity. An 
open site in a village—and especially one with several roads 
about it as, from the map, the one in question appears to be — ^is 
useful as affording space to move in, to meet, to furnish air and 
so OB ; and so long as a community are deriving such advantages 
from an open space in a village, the Secretary of State may, i 
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seems to me, be said to be in possession of it : and the conversion 
of such a space to building purposes by a private person amounts 
to ousting the Secretaiy of State from his possession. 

In estimating the character of the plaintiffs^ act in taking the 
deed of sale and proceeding to build, it is to be observed that the 
person from whom he purported to buy was the person — or at 
any rate was a member of the family of the person — on whom 
primarily devolved the duty of protecting the defendant's inter- 
ests. As Patilbowa says in his evidence that he was officiating 
pAtil for five years fifteen years ago (speaking in 1899), it would 
appear that he was actually p^til at the time of the deed of sale in 
1888. And even if he was not, he was still regarded as sufficiently 
representing the family as to make his sole signature satisfactory. 
And the fact that the patiFs immediate superior, the MiimlatcMr, 
went heyond his duty and authority in order to confirm the 
plaintiffs in the possession they had taken, so far from strength- 
ening the plaintiffs' case, to my mind only throws additional 
suspicion on the whole transaction. And the complaisance of 
the M^mlatdar having been secured, it is by no means surprising 
that the plaintiffs should have confidently proceeded to expend 
large sums in building. So that that incident also, I think, loses 
all significance. 

The plaintiffs^ documentary evidence consists only of deeds 
between third persons in which the site in dispute in being refer- 
red to as a boundary is called by the patiFs surname of Garji. 
If such a statement is rolcvant at all, it can be of but very small 
value, and in no way better than the similar opposing evidence 
on the part of the defendant that- in other documents the same 
site was referred to as Government open land. But it is notice- 
able in this connection that according to the evidence of the 
plaintiffs’ witnesses their father Hukumchand got possession of 
the site (according to their statements of period) about the year 
1851, wdiile their documents are dated 1869 and 1879. If there 
were mortgage and possession as alleged, the site would by 1869 
or 1879 have been more naturally referred to as the Marwadis’ 
site than as Gaiji's. 

Holding, as I do, that the plaintiffs arc not relieved of the 
burden of proving their title, I have no hesitation in accepting 
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the District Judge^s conclusion that they have not proved it. If 
the patiFs family had had any real title to the site^ I cannot but 
think that better evidence would have been available j and if 
there had been any written rDortgage^ I cannot but think that 
the M^rwadi; a man of business, would have been careful to pre- 
serve it. And the oral evidence^ even if accepted, would not esta- 
blish ownership or right of possession. The case of Gangaram v. 
Secretary of State seems to me to differ in an important parti- 
cular from the present one (though perhaps some of the views 
advanced in this judgment may not be \vholly reconcilable with 
that decision). For in that case it is said that there were ^^old 
walls on the site in dispute, a fact that would indicate that the 
site had been in the past private property, and not an open space 
beneficial to the community at large, I would dismiss the appeal 
with costs. 

Owing to the difierence of opinion between the Judges the appeal was 
referred to Eaiiade, J,,for hnaldeckion under section 575 of the Civil Procedure 
Code, 1882. 

Rao BahMur Ghanaekcm N. Nad^ for the appellants 
(plaintiffs). 

Rdo Bahadur Vamdev /. (Government Pleader) for 

the respondent (defendant). 

Ranade, J. : — The difference of opinion which has led to this 
reference relates to the question whether the possession of the 
appellant-plaintifls in this case was or was not of such a character 
as to. place on the respondent-defendant, under section 110 of 
the Evidence Act, the burden of proving tliat plaintiffs were 
not owners of the land. The CHief Justice was of opinion that 
the burden of proving that plaintiffs were not owners lay on the 
defendant, who affirmed that the plaintiffs in possession were not 
such owners. Mr. Justice Whitworth was of opinion that the 
possession of the plaintiffs was not of that exclusive character 
claimed for it, and that it was only of the sort which is permitted 
to any villagers in respect of an open space in a village, and 
that the actual possession of the plaintiffs under the deed of 
sale was a wrongful act. The difference of view is thus chiefly 
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about the character of the possession enjoyed by the appellant- 
plaintiffs. 

It was admitted by the Government Pleader that under 
section 110, possession, when long and continued up to a recent 
date, leads to a presumption of title. Where the conflict is 
between mere previous possession and recent actual possession, 
the fact of previous possession will not entitle plaintiff to a decree 
except in suits under section 9, Act I of 1877, broiight within 
six months from dispossession. ^Yhere this period is exceeded 
before a suit is brought, and is less than the limitation law 
requix’es, he must make out a primd facie title — Purmeshur 
Chowdhry Y, Brijo Lall Ghowdhrf^^\ Debi CMm Boido v. Issur 
C/imider Manjee^-^ ] Ismail Ariff Mahomed QJmise^^^i Ramchandra 
Narayan v. Harayan MahadevS^'^ And section 110 refers to the 
presumption to be made of ownership based on the circumstance 
of such possession, and allows the plaintiff with such primd facie 
title to claim a decree where no superior title is proved on the 
other side. It is in reference to such cases that it has been held 
that possession is evidence of title, and the plaintiff* who proves 
such possession and subsequent disturbance, shifts the burden 
of proof on the defendant when the primd facie title is made 
OViki’-’-Pemray Bhamniram v. Narayan Shivaram^^^ ; Krishnarav 
Yashvani v, Vastdev Apaji,^^'^ Where no such title is made out, 
and plaintiff comes to the Court and asks for a declaratory 
decree, he cannot obtain that decree on the mere ground that he 
was in possession and the defendant had no title. Mere wrong- 
ful possession is insufficient to shift the burden of proof. This 
seems to me to be the true construction to be placed on section 
110. Any other construction would, as the Chief Justice has 
observed in his judgment, make the section virtually without any 
purpose. 

As regards plaintiff^s possession there is no dispute. He has 
been actually in possession since 1888. The Mdmlatd^r, who 
made the first inquiry, found him in possession, and ordered the 
village authorities not to disturb him. Though the Assistant 
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_ Collector decided against him, the oi-der of removing the bnild- 
LT inghas not been carried out, but both the Collector and the 
^ Cotnmiseioner have onlyrequired the plaintiffto pay rent and the 
puce of the land to Government, on failure of which alone he 
, was to be evicted. The possession being thus in the plaintiff, the 
next question is whether it was a wrongful possession or whether 
it was a pomssion with B.^nmifade title. Mr. Justice Whitworth 
holds that It was a wrongful possession, while the Chief Justice is 
of opinion that it was a possession founded on a fade ri<.ht 
which under section 1 10 shifted the burden of proof on to the de! 

fendant. On a.careful consideration of the evidence I am inclined 

to agree with the Chief Justice on this point In thTfi ?T 

i. th, of aal, 

™ prodocal Wore the MdmlaldSr, and this shows that it’ wL 
not a holeo.nd-comor affair. The Mdmiatddr toot erideL and 

(^^Whils 20 and 21) 
The M^mlatdar s order was passed on 26th November ISSR ■ * 
four months after the deed of sale ID i ^ 

powers, but his h»a fde, eannot be onoslioned”Th'''‘T‘''^ 

CoiWs order was passed three yea™ after in DecelberS? 

and in the interval plaintiffs had built tbf. Iir.,, x, ^ 

of lie Mandatddrt decision. I Tto t T 

sale recites a previous motigsge which tooithjt, t** 

years before the deed of sale ThU f twenty 

becanso the plaiutiffand Ih. ve^ Mf 

accounts as to what was done witi i-i, ^ contradictory 

according to their previous slat \ ^ mortgage bond, which, 

«o,.^,e says'[hr:;::.:“crj 

Iho laud and its detsoription as « » h.^ “ ““i” 

m mmd. The house built by the nlainfJff i ! ^ 
roads on four sides hnf ha Plaintiff has no doubt small 

and other peoples' houses on dl s def ® 

have encroached upon this Government 

both side, has heon no« hy the' oWjusfe rL'uZ ” 
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and it is not necessary to go over that ground again. The wit- 
nesses for the defendant have either no real knowledge, or are on 
bad terms with the plaintiffs. The Kulkarni Bapu (Exhibit 63) 
admitted this enmity in the most explicit manner. Plaintiffs'^ 
witnesses are comparatively disinterested men, who had longer 
opportunities to bo acquainted with the facts. They are there- 
fore more reliable. 

On the whole, therefore, plaintiffs had not only possession, but 
possession accompanied with proof of title sufficiently strong to 
shift the burden of proof. The burden so shifted has not been 
dischai'ged by the oral and written evidence adduced on behalf 
of the defendant. The two documents adduced on his behalf 
are inconclusive, and the witnesses have no positive knowledge 
thafe the land belongs to Government, The facts of the case 
appear to me to be entirely governed by the ruling in Gangamm 
V. The Secretary of State for India where the plaintiff held 
possession for ten years and had built a shed on the site of old 
walls. The plaintiffs in the present case have been in possession 
for ten 57 'ears, and plaintiffs’ vendor had previously mortgaged the 
land for ten or twenty years before during which time chuppers 
are said to have been built. The land is admittedly gaothan^^ 
and ^^halcJiaV land attached to houses in village sites. The 
plaintiffs’ possession therefore was not wrongful, and it was 
founded on a inmA facie title which must be protected under 
section 110 till defendant showed better title. This the 
defendant has failed to do in the present case, and I therefore 
agree with the Chief Justice in reversing the decree of the lower 
Court, 

Decree reversed^ 
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Before Mr, JuHice Banade and Mr, Justice Croiee, 

VENKAPPA BAPU and anotheb (obigiiital Befendakts), Appellants, 
r, JIVAJI KRISHNA and another (original Plaintiffs), Besponbents.* 

Adoftion-^Ado'^iimi hy a mother succeeding to her son who has been named — 
Ceremonial competency of the son no har to the adoption — O^ily limitation to 
amothefs right to adopt— Mindxi Lau\ 

A motlior succeeding as heir to her deceased son who has left neither widow 
nor issue, is competent to adopt, notwithstanding the fact that her deceased son 
had attained ceremonial competency by xnarTiage, investiture or otherwise before 
hisdeath. 

The real limitation on a mother’s right to adopt when she succeeds as heir to 
her son does not depend upon the investiture, marriage or ceremonial compe- 
tency of her deceased son, hut upon the question whether by such adoption she 
derogates from any other rights save her oWn* 

Jivaji Krishna, the holder of a iulkarni vatan, mortgaged the vataii lands 
to the defendants in 1879. He died in 1884 at the age of thirty witliout issue. 
His wife had predeceased him, and his mother Tulsava therefore succeeded as 
heir. In 1894 she adopted the plaintiff and died shortly afterwards* In 1890 
the plaintiff brought this suit to set aside the mortgage and recover the 
mortgaged lands. The defendants contended (winter alia) that Tulsava’s right 
to adopt had been extinguished because her deceased son had been maiTied and 
had attained ceremonial competency, and that the plaintiff’s adoption was there- 
foi’e invalid and his suit could not be maintained. 

Meld, that the plaintiff’s adoption by Tulsava was valid, inasmuch as it only 
affected her own interests and did not affect the vested rights of otliei*s. 

Second appeal from the decision of T, Walker, District Judge 
of Dhdrwdr, confirming the decree of Rdo Bahddnr V. V. Wagle, 
First Class Subordinate Judge at Dhdrw^r. 

Suit by an adopted son to set aside the alienation of vatan lands. 

One Jivaji Krishna, the holder of a kulkarni vatan, mortgaged 
the vatan lands in 1879 to the defendants who were his kinsmen. 
In 1884 he died at the age of thirty without issue. His wife had 
predeceased him. 

On his death his mother Tulsava succeeded him as his heir. 
She adopted the plaintiff Jivaji, and shortly after the adoption 
she died. 


* gecond Appeals No, 24 of 19ro. 
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Ill IS90 plaintiff Jivaji brouglit this suit to set aside the mort- 
gage effected by the deceased Jivaji and to recover possession of 
the mortgaged lands. 

Defendants contended {inter alia) that plaintiff^s adoption was 
invalid ; that Tulsava was not competent to adopts her own son 
having reached the age of ceremonial competency before his 
death. 

The Subordinate Judge decreed the plaintiffs claim, holding 
that his adoption was valid. 

This decision was upheld in appeal by the District Judge. 

Defendants preferred a second appeal to the High Court. 

Shamrao VitJial (with P, Jf. Mehta) iox appellants (defendants) ; 
— The adoption of the plaintiff was not valid. Tnlsava^s own 
son had been married and had reached the age of thirty before ho 
died. A mother who succeeds as heir to her son is competent to 
adopt if her son has died unmarried. But if he has been married 
and dies, she has no power to adopt.*— v. Jppanna ^'^^ ; 
Amava v. Mahadgaiula^-^ j 8angapa Y* V^aeapa^yt see also Ram 
Soondur Singh v. Suriauee RosseeM' The same 'rule is laid down 
by the Privy Council in Bhooim Moge y* Jiam KishoreS^^ When 
the son is married, he attains full ceremonial competency, and 
his mother’s power to adopt is extinguished. Tulsava therefore 
was not competent to adopt the plaintiff, and the adoption by 
her is invalid. 

Setliir (with X. if. Xel/car) for respondents (plaintiffs) : — A 
mother who inherits property directly from her son can always 
adopt — Gavdappa v, Gimnallap]ga^^^i Payapay^AppmnaP^ This 
is a necessary corollary of the recognition of the power 
given to widows to adopt several sons in succession— 

Venhata v. VenJeata BamaS^l The cases which limit the power of 
the mother to adopt are cases in which property has come to the 
mother after having descended to another heirof the son — Bhoobun 

Moge v. Iiam Kishore^^^ i Fudmacoomari y. Court of JFards^^^^ i 


CD (1898) 23 Bora. 327. 

CD (1806) 22 Bom. 421, 

(3) (1896) P. J. 528. 

(i) (1874) 22 Cal. W. n. 121. 

(D (1805) 10 M, I, A. 270 at p. 311. 


(6) (1894) 19 Bom. 331. 

(D (1898) 23 Bom. 327. 

(8) (1876) 4 1. A. 1 ; 1 Mad. 174, 

(9) (1865) 10 M. I. A. 270, 

(10) (1881) 8 1 A. 220 ; 8 Cal. 302. 
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Tha^yammal v. Y m’katarama^^'^ \ KfuJinarcw v. Blianhtrrao^'^'^ ; 
Taracham v. SureshcIiancIraS^^ .There is no reason why marriage 
should be taken as the period of eereinonial competency. It is 
one of the sixteen ceremonies enjoined on the twice-born classes; 
and as compared with the ceremony of ‘upanai/ana it is secondary 
in importance. On this point our contention is twofold. Wo 
say, first; that the doctrine of ceremonial competency has in the 
most recent cases been held to bo unimportant — Scwgapija v. 
YyasappaS^'^ Secondly, even if that test bo applied, the 
question of marriage or no marriage is immaterial. Hero tho 
ceremonial capacity obviously refers to funeral and religious 
ceremonies. The chief authorities on the ceremonial law in 
this Presidency are Nirnaya Sindhu and Dharma Siiidhu. They 
lay down that a boy attains competency to perform his fatlicr^s 
sltradha on the performance of hlmdalcarma^ which may bo at 
the end of the first year according to some, and at the end of the 
third year according to others. But the true principle as laid 
down in Vellmilci Yenkakds easO'^^ is that so long as the mother 
does not divest any estate but her own, she may adopt. 

' Ranabe, J. In this appeal the only point argued before 
us had reference to the validity or otherwise of the adop- 
tion of the plaintiff-respondent No. 1 by one Tulsawa. Tins 
Tulsawa had succeeded as heir to her natural son who died at 
the age of thirty in 1884, leaving no nearer heir to him than Jiis 
mother as he left no issue and his wife had died before him. 
Tulsaw^a, it appears, had at first adopted her daughter’s son, but 
this adoption was set aside by the Civil Court in 1898. There- 
upon she adopted the present plaintifE No. 1 as her son in 18D4, 
The natural son of Tulsawa, with his mother’s consent, had 
mortgaged some vatan lands in 1879 with the defendants \vho 
were his distant cousins, and the present suit was brought to set 
aside this alienation. 

The defence was that plaintiff No. I’s adoption was not valid 
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as Tiilsawa bad no power to adopt tbe plaintiff^ when her natural 
son had died at the age o£ thirty. The other objections under 
the Vataii Act need not be noticed as they were not pressed 
in appeal. Both Courts held that plaintiflp No. Vs adoption was 
valid as Tiilsawa had succeeded as heir to her son who died 
without issue and whose wife had died before him^ andshe had 
therefore the right to adopt the plaintiff. 

Tlie only question we have to consider is whether under the 
circumstances the adoption was properly held valid. Mr. 
SliamraOj who appeared for the appellants, contended that a mother 
who succeeded as heir to her son might make a valid adoption, if 
her natural son died unmarried. Bub if he was married, the 
mother’s power to adopt was extinguished and the estate must 
go to the reversionary heir of the son, especially in the case of a 
Brahmin family such as the one to which the parties belonged. 
This contention of Mr. Shamrao was apparently based on what 
is stated in Pa;^apa v* Jppanna^^^'^ \Yheve on page 831 occurs the 
remark that the widow^s power to make an adoption is recogniz- 
ed when she succeed s as mother and heir to an unmarried son. 
In Sangapa v. Vyasapa^^'^ there is a similar remark of Mr. Justice 
Fulton, which says that in such a case the test is 'whether the 
son died unmarried rather than whether he had attained ceremo- 
nial competency. This test of the son dying unmarried appears 
to have been also mentioned in Surlanee 

DosseeS^^ In the leading case on the suh}ect—31ussumat B/ioobufi 
Mogee v. liam Eishore^^'^ — the same test is suggested in the 
remarks of their Lordsliips of the Privy Council. In West and 
Bllhler, page 986, the remark appears that it is the investiture 
of the son which gives him ceremonial competency. If the son 
dies before that period the widow may adopt. But after that 
stage it does not appear that the capacity of adoption can revert 
to the mother. It will be noted that this passage from West 
and Biililer fixes the competency of the mother at a much earlier 
stage than even Sir. Shamrao admitted was reasonable and 
proper. Mr. Shamrao w^oiild fix the limit at marriage and not 
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at the investiture as is done hy the writers o£ the Digest. As 
regards ceremonial competency Mr. Justice Pulton would assign 
to it a more subordinate place than to the test of marriage-— 
Amam v. MaJiadgmulaS^'^ 

We have thus tried to sum up the points raised on behalf of 
the appellants. It appears to us, however, that the real limita- 
tion on the mother^s right to adopt when she succeeds as heir to 
her son ideally does not depend upon either investiture, or 
marriage, or competency of the son to whom she succeeds as 
heir. The mention of marriage or ceremonial competency or 
investiture may have had reference to the particular facts of 
each case. When the authors of the Digest laid down the limits 
of investiture or ceremonial competency they had obviously in 
mind the religious law. When they come to discuss the decided 
cases they refer to Blioohm Moye v. Bam Kuliove^^ as laying 
down the law that the widow can exercise the authority wltm 
hei" soil dies mmarned or hams no child or widow behind. The 
true principle was first enunciated in express terms by the Privy 
Comicil in Bay ah F ell mhi Yenhala Krishna Bow v. Venhcita Rama 
Lahslimi Karsayyap'i where the law was laid down that the 
mother may adopt when by such adoption she derogates from no 
other rights save her own as her son^s heir. Whatever cere- 
monial defects there may be, the principle that the widow 
succeeding as heir to her son — which implies that the son has 
left neither widow nor issue, may adopt— has been now confirmed 
by a series of decisions commencing with JBIioohmi Moyee JDebi's 
case and coming down to our own timo-Shoohm Moye v. Earn 
Kuhore^^^'> Bajeudro Nath Y.Joyendro Nalhfi) Sri Eayhnmdha 
V. Sri Bfozo Kislioro^^^^ Bajah FeUanki Venlata Krishm Bow v. 
FenhataBama Lakshmi Narsayya^^’^^ Pudma Goomari Bebi v. The 
Court of Wards, Thaijammal y. Fenlcataramaf^^ BaMmahai v. 
Badhabaii^^^^ Bnj)€hand y, Raldmahai^^^^ Anncmmah v. hlabba 

(1) (ISOG) 22 Bom. 421. (6) (1876) L, 11. 3 L A. 134 at p. 193. 

(2; (1865) 10 M. I, A. 279* (7) (1S76) L. R. 4 I. A. t 

m (1876) L. B. 4 I. A. 1. (S) (1881) L. E, 8 I. A. 229. 

(4) (1865) 10 M. L A. 279. m (1887) L. E. 14 I. A. 67, 

(8) {1869} 14 M. I. A. 67. (lO) ( 1868 ) 5 Bom. U. 0. E» (A.C.J.) 181. 

) (1871)8 B. H. 0. R.(A.G.J*) 114. 
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Kalhj Prosomio y. Gocool CTi%ncU)\^^ Bfi BJutmidJiaT 
V, CliintoS^^ The argument that the mcra are in proper hands 
when the widow takes possession of them as heir to a son who 
dies before marriage but after investiture applies equally to a 
widow who adopts because her married son dies without leaving 
issue or widow. 

The text writers on the Dattaka Law permit a man to adopt 
a son not only when he has no male issue born to him, but also 
when such male issue dies. The husband can confer this same 
double pow’^er on the -widow, and though in this Presidency the 
husband^s expressed permission is not required by the widow, 
the mother who adopts a son, because the son born to her is dead 
and has left no issue or widow behind, really exercises the 
authority conferred on her by implication by her husband. 
Where, therefore, she divests by her act of adoption no other 
estate but her own, her po-wer cannot properly be questioned. 
This was the view taken by Ranade, J., in Gavdapjm v. Giri* 
%vherehe distinguished the decision in Kuhiarav w 
Slumhartav^^'^ on the ground that in this last case the son^s 
widow survived her husband and it was therefore held that the 
general rule that no vested interest can be divested by the act of 
adoption applied. Mr. Justice Parsons and Mr. Justice Ranade 
reaffirmed this view in Payapa v, AppannaS^"^ Mr. Justice 
Fulton in Amava v. Mahadyamld^ took the same view. In 
Smigapay^ Vyasapd^) the Court (Bayley and Pulton, JJ.) was 
asked to bold that the mother’s authority was at an end %vhen 
the son dies unmarried after attaining full age and ceremonial 
competency. But it declined to lay down such a proposition. In 
Mam Soonditr Singh v. Stivlanee ih,Q second adoption 

was made after the first adopted son had lived twelve years and 
it was contended that the second adoption was invalid because 
the first adoption had served all religious purposes. This conten- 
tion, however, was disallowed on the ground that the continuance 
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of spiritual purposes ^Yas not oxliausteJ by the first adoption. 
The second adoption was necessary to perform tliose rites which 
had to be repeated every year* The attainment of ceremonial 
competency by reason of investiture or marriage of the first son^ 
wdiether natural or adopted; could not dispense wntli this necessity 
of second adoption to continue these rites. As has been shown 
above the sacra represent not only the idols in the place of 
worship; but also the rites and the services to the manes ■which 
have to be performed in memory of the father at least twdce 
a year though not more. The argument of ceremonial com- 
petency is thus without much force. Spiritual efficacy of 
\Yorship and oblation, really represent the services the son has to 
render to his father all his life and that makes it necessary for 
the widow to adopt -when her son dies without issue. The mention 
of investiture; marriage or competency as limitations on the 
w'idow^s power has reference more to the ceremonial law than to the 
civil law as administered by the Court; and the whole current of 
recent decisions has been to base this limitation solely on the ques- 
tion whether the widow^s act of adoption derogated from her own 
rights or the vested rights of others. The vested rights of no 
other relations were affected by Tulsawa s adoption of the plaintiff. 

We therefore confirm the decree of the Lower Court and 

dismiss the appeal with costs. . , . 

Appeal chsmtsseiL 


APPELLATE CIVIL, 

Before Mr. Justice Eanade and Mr. Justice Crotoe. 

TiAKBTIMAN (oeiginal Plaintti?]?), Appellant, v. ANTAJI and 
• OTHERS (original DEPENDANTSj, EeSPONDENTS/^ 

Zand Bevenne Code (Bombay Act V of 1879); secs. 119, 120 and 121 

Boimdary dispute— Settlement of such dispute ly Collect or---Civil Courtis 
j u rlsdi ctio n — J urisdiction* 

Section 121 of tlie Land Eevenue Code (Bombay Act V of 3879) must be read 
along with sections 119 and 120 of the Code. 

It is only when a bonndary dispute arises between the owners of adjoining 
lands, andtbe Collector is called upon to determine the clispnto, that his dotermb 
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nation becojnss final under section 131 of the Code so as to oust the jurisdiction 
of tiiG Civil Court. 

SiECOXD appeal from the decision of E^o Bahadur Mahadeo 
Shridliar, First Class Subordinate Judge, A.P.^ of Ratnagiri^ 
reversing the decree of R^.o Saheb K, H. Kirkire, Second Class 
Subordinate Jiid<jfe at Venofurla. 

Plaintiff Lalcshman Narayan Kamat was the owner of a plot 
of land (Survey No* 058) and the defendants Antaji Yashwant 
and others were owners of a neighbouring plot (Survey No. 650). 

Survey No. 658 lay to the west and Survey No. 650 to the east 
of a public road which ran between the two plots of land. 

At the time of the survey settlement no dispute was’ raised 
bofore the survey officers as to the boundaries of these plots. 

The plots in dispute were situate on the east of the public 
road; i> e, on the side of defendants^ land. 

In 1896 plaintiff sought to recover possession of the plots in 
dispute as forming part of his land; alleging that he had been 
dispossessed of them by defendants in 1889. 

Defendant No. 1 denied the alleged dispossession and contend- 
ed {inter alia) that the plots in dispute were included within the 
boundaries of his land and had been in his possession for more 
tlian twelve years. 

Defendants Nos. 2 to 4 did not contest tlie suit. 

The Court of first instance awarded plaintiff^s claim, holding 
that the boundaiy marks had not been correctly laid down at 
the time of the survey and that the plots in dispute belonged 
to plaintiff. 

This decree was reversed, in appeal, by the First Class Sub- 
ordinate JuclgO; A.P.; of Ratnagiri, who held that the dispute 
being substantially a boundary dispute; the Court had no 
Jurisdiction to entertain the suit under section 121 of the Land 
Revenue Code (Bombay Act V of 1879). 

Against this decision plaintiff preferred a second appeal to the 
High Court. 

■ , 0 '". • , , 

V, G. Bh(.en(larh<ir for appellant (plaintiff). 

Rao Bahadur (7. JV. for respon dent No. 1 (defendant 

No. 1). 
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Ranadb, J. 111 this case the original claim was for 
possession and profits of certain plots of land which plaintiff 
claimed fell within his thik^n and the defendant said were 
included in his thikan. The defendant did not urge in the first 
Court that the dispute was really a boundary dispute. 

Both the lower Courts held it proved that the plots in dispute, 
as settled by the survey map, fell within respondent’s No. 650, 
and not appellant’s No. Go8. The first Court, however, held that 
the survey boundary marks were not correctly laid down at the 
time of the survey, and it decided, on the evidence, that tlie plots 
in dispute belonged to the plaintiff-appellant before us. In 
appeal the lower Appellate Court held that as the dispute was 
really a boundary dispute, the decision of tln^ survey officer was 
final under section 121 (Land Pievenuo Code), and it accord- 
ingly dismissed the claim. 

There can be no doubt that the lower Appellate Court was in 
error in holding that the present case fell under section 1 21, Land 
Revenue Code. Section 121 must be re^ad along with sections 119, 
120. There must be a boundary dispute between the owners of 
neighbouring numbers, and when there is such a dispute the law 
gives power to the Collector to make a final determination of 
the dispute with the help of the survey record and other evidence. 
There is nothing in this case to show that any dLsputo was thus 
raised before the survey officers when the survey map was pre- 
pared, nor was there any dispute raised which the Collector had 
to adjudge under section 121. The lower Appellate Court’s ^dow, 
therefore, of tlie application of section 121 to this case is obvi- 
ously mistaken. The cases cited in the judgment presuppose 
that there Imd been a settlement by the Collector, either proved 
or alleged by tlie parties. As the present dispute has now been 
going on over twelve years, we do not think it will be fair to 
dismiss the claim as suggested by the respondent. Following the 
decisions in Knshiarai) Sitaram Parcmjpe v. lakshmin Gamjl 
Bala- hn Joti Shirke v. Nana bin Bhulapjm 
Trimlah Narcnjmi Palekar v. Joseph Braz If Souza ^ wo think 

that we. must reverse the decision of the lower Appellate Court, 

(b (ISS3) p, J. p. 191, -.s, (ISOS) p. J. p. a, 

{1690} P. J. 152. 
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and ill remanding the case we direct it to ascertain if there 

has been any decision by the Collector under section 121 and 

decide the case accordingly. If there has been no such decision, 

it should require the plaintiff-appellant to apply to the 

Collector^ and secure a decision of that ofiicer, and then the 

lower Appellate Court should dispose of the case. The costs 

will depend upon the final decision, and must be settled by the 

lower Appellate Court, ^ 77 77 

Decree reversed and case femanded. 


APPELLATE CIVIL. 

Before Mr» Justice Mano.de and Mr, Justice Crowe, 

THE AXIvLESVAB MUXIOIPALITY (osiginal B^ifekdant), AppeI,- 
LANT, RIKHAVCHAND KAPURGPIAXD (original Plaintiff)* 
Respondent,^^ 

3£'iml€iiKdilif---Bomhay Dhtrld MMnici pal Act (FI of 1S7S), secsy 17, If and 
'vjr —Birect — F'tiUie street— Bireei UgJitcd and sioept by Mwnclpaliiij . 

The mere circumstances that a slrcofc is lighted and swept by a Municipality 
is not of itself sufficient to convert a private into a puMic stx’eet. 

Second appeal from the decision of Bahadur Krishnamukh 
A. Mehta, Acting First Class Subordinate Judge, A.P., of Broach, 
reversing the decree of Khan Saheb J. E, Modi, Second Class 
Subordinate Judge at Anklesvar, 

Plaintiff Rikhavchaiid Karpurchand "was owner of a house 
situate in the Mewara Falia ^Street at Anklesvar. In front of 
this house he had an otla abutting on the street. 

The street contained about fifty houses. It was open at one 
end only. At this cud there was a gate which was closed at 
night by the residents of the street. 

The street, however, was lighted and swept by the Muni- 
cipality. ' 

On the 26tli of Alarch, 1896, the Municipality removed the 

otla from the front of the plaintiffs houvse, on the ground that 
it was an encroachment on a public street. 


Second Appeal, No. 139 of 1900, 
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The plaintiS thereupon sued for damages and for an injuuction 
restraining the Municipality from obstructing him in reimildiug 
the oUa, Ho alleged that the street was a pri\'ato street ; that 
the land underneath the otla belonged to him; and tliat 
Municipality had no authority to remove the oUa, 

The Municipality contended {inter alia) that the street was a 
public street and that they were justified in removing the oUn 
as it was an encroachment. 

The Court of first instance held that the land oii which the oUa 
stood did not belong to the plaintiff, but w'as part of a public 
street. The suit ^vas therefore dismissed. 

In appeal this decree was reversed hy the First Class Sub- 
ordinate Judge, A.P., who held that the street was a private 
street and that the Municipality had no authority to remove the 
otlitt i.... ■ ■ . ■ ■ 

Against this decision the Municipality pi’eferrcd a second 
appeal to the High Court. 

IL C. Co^/aji for appellant (defendant). 

IL M. JJiavcri for respondent (plaintiS). 

II.INADE, J. The principal contention in this case is whether 
the street in question is a public or a private street, and vAethcr 
the piece of land on which tho ckora stood, and from which it 
\vas romovccl by the order of the appellant-defendant, belonged 
to the plaintiff oiMvas public laud. 

The respondent-plaintiff-’s ease was that in tlie Mewara Falia 
street ill Aiilvlcsvar lie had a liouse of his own. Near thn.t 
house there was a piece of land on which he had built a chora or 
and this otla was removed hy order of the Municipality of 
Anklesvar in March, 1896. The Municipality contended that 
the plot of land was public property, being part of a public street 
on which plaintiS had no right to build an otla^ which was there- 
fore removed as an encroachment. The Court of first instance 
held that the land did not belong to the plain tiflf and that it was 
a part of a public street. It accordingly dfeallowed plaiiitiS^s 
claim. In appeal these findings w-ere reversed, and it was held 
that the land belonged to the plaintiff and did not form part of 
a public street. 
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In .second appeal the principal point before u.s is whether the 
street was public or private^ for if it was a public .street, the laud 
in dispute would not belong to the plaintiff. For the appellant- 
Municipality it was contended that the street was public, because 
tliough it wa,s a pof which did not open on the other side, muni- 
cipal sweepers -were employed in sweeping the street, which 
contained some fifty houses in all, and that the Municipality kepit 
up lamps in that .street, and that the permission of the Muni- 
cipality was asked for the erection of mandawas. It was fuithcr 
contended that the public generally had a right to pass and 
1 e-pass in that street, and a step put up by the plaintiff was 
removed by the order of the Municipality so far back as 1878. 

On the other hand it was contended for the respondent that the 
sweepers were paid by the residents of the bouses and that fixing 
lamps in the street did not make it public property. As it was 
a pol shut up at the other end it was not public property, but 
belonged to the residents. It wms further urged that in 1887 a 
complaint was made to the Municipality in respect of this oila, 
and inquiries were made, and the Municipality declined to 
interfere. 

Booking at this conflict of evidence it is clear that the lower 
Appellate Court had ample justification for the view it took that 
the street in dispute was a private and not a public street. The 
circumstances of the case resemble those mTIie A'fmedala.d Mimi- 
npality V. 21amliil UdcnalldA and ManeUal MoUlal v. The Mnm- 
riptd Coiinmslom-for the City of BomlayS-'> txa&pt that no paid 
w'atchmau i.s kept by the residents at the gate, which is, however, 
closed at night by the last comer. The mere eircumstauco that 
the .sti'cet is lighted or swept by tire Municipality is not of itself 
sufficient to convert a private into a public street. The number 
of instances where a permission was asked for the erection of a 
yiKiiidoA^Gj are few and far between. There is no record as to 
where the step, ordered to be removed in 1878, stood. The 
Municipal Act makes a clear distinction between street and 
“ public .street." Sections 45, 46, 50, 51, 53, 54 refer to streets 
generally, while sections 47, 48, 64, 17 refer to public streets. 
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It is only public streets which are vested in the Municipality, 
while over private streets the Municipality may exercise certain 
powers, but the property in land in those streets docs not 
necessarily belong to the Municipality. 

The fact that the Municipality declined to take any action to 
remove the otla in 1887 strengthens the view taken by the lower 
Appellate Couit, We have arrived at this conclusion independ- 
ently of the evidence of the alleged mortgage and release. The 
Court of first instance held that the mortgage was proved, but 
that the land was not identified. The lovrer Appellate Court held 
the identification proved. If it was necessary for us, in the view 
taken above, to find on this point we should be inclined to think 
that these documents were not altogether free from suspicion, and 
the identification was not satisfactory. It is, however, not neces- 
sary to come to any finding on these points to support the deci- 
sion of the lower Appellate Court. The street is not proved to 
be a public street and plaintiff-respondent has been in possession 
of the chord from 1887 as his own property with the knowledge 
of the appellant-defendant. The burden of proof lay on the 
appellant under tl.\o cireumstances, and it failed to justify its 
conduct iu removing the atla. We must therefore dismiss the 
appeal with costs. 

Ap2)eal dismisml, 

FULL BFNOH. 

APPELLATE CIVIL. 

Before Mr, Justice Candi/^ Mr, Justice Banadey Mr, Justice Croiuo ami 
Mr, Justice WUttoorth 

DEOEAY Axn others (oeigihal Deeendants), Appellant, v, KAEAYAN- 
DAS IIAEAKOHAND (original Plaintipf), Eesponbent.^ 

Zand Beume Code [Bomhaif Aet V of 1879)^ sees, 4, 1$, IBy IS, 10 and ^0^ 
Mdmlatddrs’ Courts Act [Bom'bmj Act III of 1876), sec, B^Mdmlatddr-SuUU- 
iute designated under the Land Eemme Code-^Kvercise of the powers of 
Mdmlatddr, 

A substitute desigiuifccd under section lo of the Land EeveiuieCodc (Bombay 
Application No, 110 of 1000 under Extraordinary Juriscllctiou. 
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Act Y of 1879) cannot exercise the powers conferred bj the Manila tdars* 
Courts Act (Bombay Act III of 1870) on the Mamlatdir to whose office he has 
tempoi'a lily succeeded. 

Application under the extraordinary jurisdiction o£ Mie High 
Court (Civil Procedure Code, Act XIV of 18S2, section 022,} 
against the decision of Rao Saheb Krishnaji Vasudeo Xatu^ 
acting Mainlatdar of Sholapur^ in a possessory suit. 

The plaintiff brought a possessory suit in the Court of the 
Mamlatchir of Sholapur. While the proceedings were going on, 
the Mamlabdar was transferred to another district. Pending the 
arrival of liis successor the Collector appointed one Krishnaji 
Vasudeo Xatu, a clerk in his office, to act as Mainlatdar, and ho 
decided the suit in plaintifPs favour. 

Tlie defendants applied to the High Court under its extra- 
ordinary jurisdiction contending that the acting Mamlatdar had 
no jurisdiction to try the suit, inasmucli as he was not invested 
with the powers of a Mamlatdar under the Mamlatdcirs’ Courts 
Act (Bombay Act III of 1S76). A rule^^/^iJ was granted calling 
on the plaintiff to show cause why the decision of the acting 
Mamlatddr should not be set aside. 

Gaupat S. Mulgaokur for the applicants (defendants) in sup- 
port of the rule. 

ILalmdeo S, Chachal for the opponent (plaintiff) showed cause. 

Jbxkins, C.J. : — The Miimlatdar of Sholapur having vacated 
liis office, a subordinate, designated by an order issued in this 
behalf by the Collector under section 15 of the Bombay Land 
Revenue Code, 1879, succeeded temporarily to the Mamlatdar’s 
office. The solo question for our determination is, whether this' 
subordinate during his temporary tenure of office was competent 
to exercise the judicial functions vested in a Mamlatdar by the 
Mainlatd^rs' Courts Act, 1878. 

Section 3 of this Act provides that 'Hhe word 'Mamlatdar' 
sliall include any revenue officer ordinarily exercising the powers 
of a Mamlatdar and any other person who may be specially 
authorized by the Governor in Council to exercise the powers of 
a ]\fdmlatdar.'’' It has been argued before us that a temporary 
incumbent does not come within this definition ; because he does 
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not ordmaril^, but eMmordmaril^j exercise tho powers oE a 
Mdmlatdar. This argument has the sanction of a decision of 
this Court in Nuigapa v. Dodapa ^^^ ; but for this we should have 
held the argument to be unsustainable. Iii tho first plac(} it 
appears to us that a force is ascribed to the words '^ordinarily 
exercising that does not belong to them : in our opinion they 
are merely used in contrast with the words ^-specially* author' 
ized/^ But apart altogether from this, the argument gives th;:- 
go-by to the very specific terms of the Bombay Land Revenue 
Code, 1879. By section 15 of that Act the temporary incumbent 

shall he held to he the Mamlatd^r under this Act/^ By sec- 
tion 20 it is provided that /^the appointment of all officers men- 
tioned in sections 1 to 13 and IS and 19 shall be duly notified. 
Any officer appointed to act temporarily for any such officer shall 
exercise the same powers and perform the same duties as might 
be performed or exercised by the officer for wlioin lie is so 
appointed to act.*’ It is clear that a subordinate appointee! 
under section 15 is an officer appointed to act temporarily within 
the meaning of this section; and when we turn to section 12 
we find that a Mamlatdar^s '^duties and powers shall be such as 
may be expressly imposed or conferred upon liim by this Act or 
by any other law for the time being in force."^^ Therefore ^ve see 
no escape from the eonclusion that the designated subordinate 
can, and shall, exercise the powers vested in the Mdmiatdar by 
the Mdmlatdars^ Courts Act, 1876. 

We have been referred, in the course of the argument, to the 
collected opinions of a former Legal Remembrancer ; they are 
interesting ratlicr than authoritative ; nor is their value enlianced 
by the fact that the writer of these opinions was tho draftsman 
of the Act. 

Tho decision, however, to which we have alluded, places a real 
difficulty in the way of our giving nffect to the opinion wc have 
formed, and it is for this reason that we refer to the ‘Full Bench 
the following question : — 

Can a substitute designated under section 15 of the Bombay 
Land Revenue Code, 1879, exercise the power's confeiTed ly tho 

a) (IfOG) 21 Bom. 58o. 
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Mdmlatdars’ Courts Act, 1870^ on the Mtolaklar fco whose office 
lie has temporarily succeeded ? 

The case being thus referred, it was beard bv a Full Beneli consisting of 
Candy, Eanade, Crowe and Whitwortb, JJ. 

Gan^at 6*. Mulgaokar for the applicants (defendants) in support 
of the rule : — The point is whether the temporary appointment 
of a Mamlatdar inrests him with the powers of a M^mlatdar 
under the M^mlatdars' Act. We submit that he is not a M^mlut- 
cldr under the Act : see section 3. The question turns upon the 
construction to be put on the words ordinarily exercising the 
powers of a Mamlatddr in the section, A temporary appoint- 
ment is a special appointment and the person so appointed cannot 
be said to be ordinarily exercising the powers of a Mdmlatddr, 
Section 12 of the Land Eevenue Code refers to the duties of a 
Mamlatddr. Section 15 of the Code refers to the filling up of a 
temporary vacancy, and the expression under this Act in the 
section shows that the Mdinlatd^r.is Mamlatdar for revenue 
administration. When a person is appointed as an acting Mam- 
latditr, he must bo so appointed by the Commissioner and his 
appointment must be notified in the Government Gazette. A 
subordinate officer in the Collectors office can be appointed tem- 
porarily -for purposes of revenue as a Mamlatdar by the Collector 
without the sanction of the Commissioner, and his appointment 
3iced not be notified. Further, section 20 of the Code also refers 
to the appointment of a I\LUnlatddr. In the present case the 
acting Mamlatdar was not a jMalialkari, but he was a clerk in the 
Collector's office. Thus sections 15 and 20 show what is the 
difference in an acting Mamlatdar and a Mamlatdar temporarily 
appointed. A temporary appointment, such as the one in question, 
does not carry with it the powers conferred by the M'Smlatddrs' 
Act — Ningapa v. DodapaS^'^ See Batty^s Rules, page 518. The 
appointment contemplated by the latter part of section 3 of the 
Mamlatdd,rs^ Act is the appointment made by Government. 

Malmcleo B. Chachal for the opponent (plaintifl) to show 
cause : — ^In the former Acts relating to possessory suits, the funC’* 
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tions of M4mlatdilr were not defined, therefore any revenue officer 
could take cognizance of such suits. The duties of Mamlatddr 
were defined in the Land Revenue Code of 1879. The word 
ordinarily in section 3 of the Mamlatdars’ Act is used in 
contrast to “ specially/^ A MahAlkari is not a person ordinarily 
exercising the powers of a Md,mlatdar. He is a revenue officer, 
and if he has to decide a possessory suit he must be specially 
invested with that jurisdiction, that is, he must be a Mamlatdrfr 
for the purpose of the suit* The word Mamlatdar^^ was for the 
first time used in a definite sense in the Land Revenue Code of 
1879. Formerly the terms used were Mah^lkari, Kamavisddr, &:c., 
but the Code of 1879 has made the meaning clear. Sections 12, 
15 and 20 of the Code when read together show that a temporary 
appointment of a Mamlafcddr carries with it the powers conferred 
upon the officer ordinarily exercising the powers of a M^mlatdar 
under the Mamlatddrs’ Act. 

[Ca.ndy, J. 1 — But in the present case there was no delegation 
by the Collector of the duties conferred by that Act.] 

The acting appointment was made by the Collector under sec- 
tion 15 of the Land Revenue Code. That section is an enabling 
section and it empowers the Collector to act in an emergency. A 
Mamlatdar so appointed is a Mdmlatdir under section 12 of the 
Code. Section 20 of the Code also shows that sections 12 and 15 
should be read together. 

The expression ordinarily exercising the powers of a Mam- 
latdd^r in section 3 of the MdmlatddiV Act means exercising 
the pwers which a Mamlatdar usually has. The presumption 
is that a person who is designated as holding a public office 
discharges the duties which appertain to that office. In the 
present case the Mdmlatddr has styled himself acting Mamlatdar, 
and therefore the presumption is "that he is discharging the 
duties of a Mamlatddr. It was argued that as the appointment 
was not gazetted, the acting Mdmlatd^r was not competent to 
discharge the duties of a Mdmlatdd,r. When a Collector makes 
a temporary appointment under section 15 of the Land Revenue 
Code, there is nothing to prevent him from notifying such 
appointment in the Gazette. The notification of the appoint- 
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luent is not, we submit, the test to decide whether the person 
appointed Mamlatdar is ordinarily exercising the duties of a 
Mamlatdar. 

Mulf/iwlcar in reply. 

The judgment (Candy, Ranade and Crowe, JJ.) was delivered 

Cakdy, J, The question referred is — can a substitute designat- 
ed under section 15 of the Bombay Land Revenue Code, 1879, 
exercise the powers conferred by the Mdmlatdars^ Courts Act, 
187 G, on the Mdmlatddr to whose office he has temporarily 
succeeded ? 

In our opinion the answer to the question does not depend upon 
what powers had been conferred by the M^imlatddrs^ Courts Act, 
187C, on the Mamlatdar to wdiose office the substitute has tempo- 
rarily succeeded. The answer depends simply upon the further 
question whether the substitute comes within the interpreta- 
tion clause, section 3, of Bombay Act III of 1876. The provisions 
of that section may be shown thus • 

The word Mdmlatd^r shall include 

any revenue officer ordinarily exercising the powers of a 
M^mlatdAr, and 

2, any other person (a) who may be specially authorised by 
the Governor in Council to exercise the powers of a Mdmlatdar 
under this Act, or 

{6) who at the time of the framing of this Act is duly authorised 
to exercise the po\vcrs of a Mamlatdar under Bombay Act V of 
1861. 

It must be remembered that in 1876, when the Mdmlatdars’ 
Courts Act was passed, the Laud Reyenue Code was not in exist- 
ence. The intention of the Act of 187G was to bring into one 
consolidating and amending Act so much of the old law (Act 
XVI of 1838 and Act V of 186^) and such new law as appeared 
necessary for the continued regulation of the existing Courts— 
{£^i Jmma v, Bai Jadav),^^'> Turning to Boii^hay ActV of 
1864 we find that the interpretation clause (section 20) ran thus \ 
^^The powers of a Mamlatdar under this Act may be exercised 
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by any revenue officer possessing powers corresponding to the 
powers of a M^nilatclar as defined in Chapter II of Regulation 
XVI of 1827^ or by any other person who may be specially author- 
ised by the Governor in Ooiincil to exercise the powers of a 
Mamlatdar under this Act.^^ It will be observed that the contrast 
is between any revenue officer and any other person ; and 
as there -were obvious objections to the phrase ‘^possessing powers 
corresponding to the powers of a Mdmlatdar/’ the language of 
the interpretation was changed in the amending Act III of 1876, 
as shown above. The contrasty again, is between the revenue 
officer who exercises the powers of a Mam'latdar and any other 
person who is specially authorised &c. But the framers of Bom- 
bay Act III of 1876 did not say simply any revenue officer 
exercising the powers of a Mamlatdar/^ If they had; there 
would have been no difficulty. But they inserted the word ordi- 
narily/’ and either this word must be a mere surplusage, intended 
simply to denote that the revenue officer must be one who 
exercises the ordinary powers of a Slamlatdar, or else it must be 
inferred that the Legislature had a special object in inserting 
the word, the intention being that the judicial duties under 
the Act of 1876 should not be* exercised by any inexperienced 
'revenue subordinate, who might in cases of emergency be placed 
in temporary charge of a Mdmlatdar’s office, and who would thus 
be. exercising the powders of a Mamlatclir, though he would not 
in the ordinary sense of the term be a Mamlatdar. The reason- 
ableness of such an intention is patent. And this is the view 
which , was apparently taken of the intention of the Legisla- 
ture in Mngajui v. DodofoP by the late Sir 0, Farran, C.J., 
and Parsons^ J, 

This interpretation of section 3 of Bombay Act III of 1876 is 
not affected by tbe subsequent Act V of 1879 (Land Revenue 
Code), elrapter II of 'which refers to the constitution and powers 
of reveftue officers. No doubt under section 15 the subordinate 
succeeding temporarily to theM^mlatdaFs office 'Lshall be held to 
be tlie Mdmlatd^r under this Act until the Mamlatd^lr resumes 
charge or until such time as a successor is duly appointed and 

(h (1896) 21 Bom. 083. 
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takes charge of his appointment/'' But a distinction is apparently 
drawn in the Act between an Acting Mamlatdd..r appointed by 
the Commissioner;, the appointment being duly notified, and the 
case of a suberdinato succeeding temporarily to the M^mlatddr's 
office under section 15. The latter appointment is not notified^ 
section 15 not being mentioned in section 20. Of course the 
Conimissionor may accept the Collector’s nomination and then 
the appointment of the substitute would be duly notified and the 
officer so appointed would no doubt have jurisdiction under the 
Mamlatdars^ Act. Such a course would be obvious in the case 
of a vacancy likely to last for any time. But in the case of a 
substitute temporarily succeeding to the office as contemplated in 
section 15, there might be no necessity for sucli an appointment ; 
and equally there would be no necessity for such substitute 
having jurisdiction under the Mamlatdto^ Courts Act. So there 
is no argument on the score of inconvenience. On the contrary, 
as >shown above, the. inconvenience would be in giving such a 
substitute the judicial powers under Bombay Act III of 1876„ 

Having regard, then, to the fact that the matter is not m 
hiUgra^ and that the question has already been judicially decided 
by this Court, and that we are not prepared to dissent from that 
decision, which receives some support from the language of the 
Act and from the apparent intention of the Legislature, we 
answer the question referred to us in the negative. 

WnmYOETH, J. : — Bombay Act V of 1879, which deals with 
the administration of land, is ^concerned with the i^ldmlatdaronlj’' 
as a revenue officer. Bombay Act III of 1876 makes a certain 
limited use of the Mam latdar as a judicial officer. In so doing 
it seems to me in section 3 to carefully restrict the judicial office 
to such officers, among Mamlatdars, as have been deemed iit to 
esei’oise a Mdinlatdar’s powders ordinarilgy and to exclude mere 
t(3mporary officiators. The distinction appears natural : it is 
ne.^ssary tbat tho multifarious duties of a Mamlatdar under 
Act Y of 1879 should be carried on, somehow, without a break, 
however ill qualified the substitute may be ; it is not necessary 
that the judicial function under Act III of 1876 should be so 
™ continued. On the contrary, it is far better that cases under 
that Act should be suspended" during the absence of the duly 


;INDIAN LA^: REPORT^.;. : ^ 

qualified M^ffilatdAr and pending bis return or tbe appomturcnt 

o£ siicccsbox* ^ ^ 1 i-rt 111 Q 11 flip 'MLditxilSit”' 

That the Laod EeTenuc Code is latei m da 
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Following the ruling in Mnffapa v. JJodapai^ 1 ouW 
the question referred in the negative. 

Tt.,.«tl.o»f.™dW.g m .1. ml. "" »'* 

absolute Witli costs. Hide made ahsokde. 





BOMBAY SERIBB. 

APPBLL.lTE CIVIL 


VOR. XXV.] 


Btforfi Mr* Judice Rnnade and Mr, Jvmicc L'iomt. 

MAHAMAD RA.IL /AKElil A, Appeliant, r. ATIMAOBITAT 
HABIBBHAT, Opponent.* 

Hujh OouH-CiM P,-oced,rrc Code 
{Aot XIV of m-2), secs. r>39, 617, 617.. 

M, elaiming to be a tiustee or manager 
Judge for permission to grant a lease < 
response'to a proelamation issued, A, the 
Judge ^aiming to be the owner of the 
and contended that the lands did not belong to ^e mosque 
cant was not the manager. The District Judge felt a doubt as 
jurisdietion to entertain the application unless a 1 

Bled under section 539 of the Civil I..—.-- - 

referred the point to the High Court under section 617 of 
The High Court refused to answer the reference, being <> 

«.i« action 617 b. »«l. on moh on opptal.on^ Sooim. 

etjl” 647 of th. OMl Oolo oPPly 

in- of a suit or appeal or exeeution or other proceeding, feeetion 617 was not 
1 7 !. I s.. =„nnositious cases which do not naturally arise m a 


1900e 

jjloDmher^^^ 


L* of a mosquBj applied to tlio Bistrioti 
of lands belonging to the mosque. In 
> opponent, appeared before the District 
.e village in which the lands were situate 
and that the appli- 
j to whether he had 
properly framed and 
Procedure Code (Act XIY of 1882), and 


proper proceeding oetore duo 

Bbferenoe byE. S. Tipnis, District Judge of TMm., under 
section 617, read with section 047 of the Civil Procedure Code 

(Act XIV of 1882). _ 

The reference was made in the following terms 

O'lP Mabaimd Haji /akeria made an application to the District Court at 
Thdna for permission to le.ase in perpetuity cei-taiu land alleged to have been 
<:ranted to, and set apart for the purposes of, a masjid by lus aueestois. It .s 
' by the applicant that the land at present yields loss than Ls. lO per annum, 

but therl are offers of an annual rent of Bs. 240 if it is granted in permanent 
lease He further alleges that according to Mahomedan law sanction of the 
Kazi or, in his absence, the Court is necessary to validate a permanent lease of 

^ nf predete!sor, Mr. M. B. Tyabji, registered this application, and, in pnrsminee 
his order passed on 9tli December 1899, a proclamation was issued and pub- 
lished by beat of drum in the village in which the land is situate, calling upon 
adv one interested in the inosquetofile objections to the proposed lease, ano 


# Civil Eeference, 16 of 1900* 
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im. 


MmmMi 

Haji 

Zakbbia 

rAmuAmmu 

Habibbhai* 


annonacemente to tlio Baaio effect wore puMisbed in the local paper niid in aaotbei 
newspaper of Bombay. 

One Abmadbhai Habibbhai, by his attorney, Hari Krishna, filed objections, 
alleging that he is the owner of Malad, wherein the land in question is situate 
and that this laud is not shown in village papers as pertaining to the mosque ; 
that the applicant has no right to grant it in lease, and that any such proposed 
lease may injure the interests of the masjid. 

The applicant filed two affidavits to prove that the proposed permanent lease 

would be beneficial to the mas jid. 

When this ease came before me for disposal, I hdt doubts as to the jurisdiction 
of the District Court to entertain an application ol: this nature. Mr. Joglokar 
for the applicant argued the case before me and desired me to refer the matter to 
their Lordships if I had any doubts as to this Court’s jurisdiction. 

I suppose, for the sake of argument, that this land in question is wakf pro- 
perty set apart for the purposes of a mosque, and that the applicant is the legal 
or dc fa6to manager of it. I further assume for a moment that it is competent 
to a manager like the applicant to grant a lease of such cultivable land for build- 
ing purposes for the benefit of the mosque, and that for a lease of a longer term 
than three years, advantage to the mosque should he proved and the sanction of 
the Kazi should be obtained (The Law relating to Gifts, Trusts, &e., among the 
Mahomedans by Mr. Syed iVmeer Aii, page 270). 

Tor MtilaJd there is no Kazi appointed by Government. It has been urged 
that the function of the Kazi in this respect ought to be exercised by the 
District Court. I think that the District Court, as representing the Crown’s 
judicial authority, is competent to grant sanction in such cases, but I doubt 
very much if the sanction may be sought for in this summary manner by an 
application. 

Section 539 of tlu Civil Procedure Code provides, miep alia, that whenever 
the ilirectlou of the Court is deemed necessary for the administration of any, 
trust created for publio religious purposes (the present wakf property comes 
under that denomination), a suit may bo filed in tlie District Court by certain 
persons specified in that section to obtain a decree for (amongst other reliefs) 
authorizing the whole or any part of its property lobe let, sold, mortgaged or 
exchanged. It is this procedure which the applicant should adopt. 

It has been argued that there is practically no opposition of this kind and 
therefore there can bo no defendants in the. suit : but a friendly suit in which 
some of the interested persons appearing as defendants is often resorted to. In 
the present case, however, Ahmadbhai is sure to be a defendant, for he has 
objected to this petition. 

^ ■ =:'• :5Ci ^ 

I have ventured to make this reference as my predecessor took eognlzancd of 
the case, and there is no appeal against any order that I m,ay pass in regard to 
want of jurisdiction ; and, lastly, I have some reasonable doubts on this point. 

The point I refer for their Lordships* opinion is 'whether the District Court 
has jurisdiction to entertain an application of this nature without a suit proper- 
ly framed and filed under section 539 of Civil Procedure Code. 
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CMntaman A. Bele {amicus c^irice) for the applicant* 

Ganfatrav S. lIulgaumTicir (amicus euricc) for the opponent, 

RahabEj J. : — In thisca,se the reference is made bj theBistrict 
Judge under section 617 of the Civil Procedure Code in the 
matter of an application made by a certain person who claims to 
be a trustee or manager of a mosque, and has sought the 
permission of the District Judge to grant certain lands described 
as belonging to the mosque on a long lease. The application was 
made to the District Judge, because the applicant was advised 
that, in the absence of a Kazi, the District Judge was the proper 
party to give the sanction. 

In response to a proclamation issued, an opponent appeared 
before the District Judge, and claiming to be owner of the 
village, contended that the land did not belong to the mosque, 
and that the applicant was not manager. The District Judge 
made this reference, because he felt a doubt as to wlietliei* section 
539 of the Civil Procedure Code did not lay down the proper 
procedure to follow. ^ 

We do not think that a reference under section 617 or 647 can 
be made merely on an application of this sort made to the Dis- 
trict Judge who took no further action in the matter. Sections 
C17 and 647 apply when doubts arise in the hearing of a suit or 
appeal or execution or other proceeding. The District Judge 
assumes that the applicant is Mutwalli or trustee, and that the 
hind is wakf property— both which positions are directly contested 
by the opponent. Section 617 was not intended to provide 
for suppositious cases which do not actually arise in a proper 
proceeding before the Court. Section 539, clause [d]^ provides 
for cases where trustees seek directions in the matter of the 
management of a trust, but until in a properly instituted proceeding 
between applicant and opponent the ease comes up regularly 
before the Court;, we do not think we are called upon to deal with 
such a reference under section 617. It was admitted that there 
has been no precedent of any such application as that made to 
the District Judge in this case. For these reasons we return the 
reference unanswered. 

Order cmordiuglu. 


isoo. 
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Before Mr* Justice Manade a^id Mr. Justice Croice. 
KALIANDAS PANDUDAB, Plaiktifp, LOTH, Defehdakt.^ 

Lmitation Act (XV o/1877)j see, 10, exclamation I-Achiowledgment — 

Accounts, 

Under seciion 19, explanation I, of the Limitation Act (XV of 187'7)5 it U 
open to the plaiiitifi: by reference to the accounts or otherwise to estabiish a 
connection between two accounts (khdtas), and sho^v that the latei' one was an 
acknowledgment of the debt due under the first. 

Rbfeeeijcce by Rdo S^heb Sadashiv Bapuji. Gadgil, Subordinate 
Judge o£ Emndol in the Kh^ndesh District^, under section 617 of 
the Civil Procedure Code (Act XIV of 1882). 

The plaintiff filed this suit on the 13th August, 1900^ on a rum 
liMta (settled account), dated 13th August, 1894, to recover 
Es. 20 from the defendant. He contended that this suit was 
not barred by limitation. The defendant having executed 
another rum hhdta on the 12th August, 1897, for Es. 16-4-0, that 
being the amount then due. 

The defendant did not appear. 

The suit being cognisable by the Subordinate Judge in his 
Small Cause Jurisdiction, there was no appeal under the Provin- 
cial Small Cause Courts Act (IX of 1887), and as he was doubtful 
as to whether the hhdta of the 12ch August, 1897, had the effect 
of taking the case out of the statute of Limitation (Act XV of 
1877), he submitted the following question for decision 

Whether the later khdta for Es. 16-4-0 should be held 
sufficient for giving a fresh start to limitation for the plaintiff^s 
claim on the previous loan of Rs. 10 ? 

The Subordinate Judge was inclined to answer the question in 
the affirmative. 

In the reference he made the following observations 

The copies of the two khdtas are put in bv plaintiff on a single piece of 
paper (Exhibit 4:) ; but the original khatas are not written thus one above the 
other on the same paper. They are contained in two separate books, each 


^ Civil Kefereiiccj 1:^0. 17 of 1900. 
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being written in the plaintiff’s riizn kbata book for the then current year of the 
Samyat era. The books were producecl in Court for proof of the original 
khatas. 

Though the plaintiff states in the plaint that the later khata for Es. 16-4-0 
w’as executed for the balance found due at that date on the previous loan of 
E'S. 10, there is nothing in the document itself to show that it was executed for 
an old debt ; on the contrary, the debtor s signature is followed by words to the 
effect that he received Es. 16-4-0. 

Creditors often got documents executed by their debtors which purport to he 
executed for cash advances hut are really executed for old balances. In the 
present case the balance duo on the loan of Es. 10 at the date of later khata 
was executed really for tlie old balance as plaintiff alleges and not for cash as 
it purports to be. 

^ Vt' ^ ^ 

Explanation I added to section 19 of the Indian Limitation Act, 1877, does 
not appear to me applicable to the present case, for in the document in ques- 
tion there is no vagueness at all ; it clearly purports to be executed for a fresh 
advance and mentions no old debt at all. 

Creditors, I think, are not actuated by any fair motive in requiring needy 
debtors to execute such false documents, so that the creditors may be able to 
set up the documents as executed for cash advances when it might serve their 
purpose to do so. I therefore consider the practice an unfair one. 

On the other hand, if effect is to be given to the real intention of the parties, 
the document ill. (]uestion must he treated as an acknowledgment for the old 
balance, and neither party will be put to any loss by so doing. 

However, having regard to the unfairness of the practice, I am in doubt 
whether such documents should receive any other than a strict construction. 

There is no injustice ill rejecting a claim even on a purely technical ground 
like limitation ; but then the validity of the ground should be beyond doubt. 
In case of doubt, I should prefer to do justice in the ordinary and non- techni- 
cal sense of the term ; and this can be done in the present case by holding 
plaintiff’s claim to be not time*baxred. 

Fasuihv G, Blianclarlcar (amicus curice) for the plaintiff. 

liamdati V, Desai (amicus curim) for the defendaBt. 

Rakabe^ J. We agree with the Subordinate S udge in his view 
that under section 19^ explanation I, Limitation Act XV of 
1877, it is open to the plaintiff by. reference to the accounts or 
otherwise to establish a connection between the two kh^tas, and 
show that the later one was an acknowledgment of the debt due 
under the first. 


Order accordingly. 
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PE8TONJI MUNOHERJI MOBY, Plaintiff, THE QITEEH 
IHSUEANCE COMPAlSfY, Defendant. 

On x^tpeal fsom the High Court at Bo:mday» 

Pricu Council-^Pi'aoiice'^ Civil Procedure Code {XIV of ISS'H)) scotioii 600 — 
CerHfiGaie thal aj^peal to the Privy Council involves a question of Law — ■ 
Maliolom prosecuMon*^QuesUo)i of maUce and reasonalle and 'prohahle cciiise— 
Concurrent findings of lower Courts, 

In an action for malicious prosecution in rvMcli tlie plaintiff claimed Ivs. 8,00,000 
as damages, the Court of first instance dismissed the suit, holding that the 
plaintiff had not proved either the existence- of malice or the absence of reason- 
able and probable cause. The plaiutiif appealed and the appeal Court dismissed 
the appeal on the same grounds, and on appeal to the Privy Council their Lord- 
ships also held that both as regards malice and the absence of reasonable and 
probable cause, tbe plaintiff had failed to discharge the burden of proof whicli 
lay upon him. 

The case came before the Privy Council on a certificate granted by the High 
Court of Bombay that the appeal involved a substantial question of law. It 
appeared to their Lordships of the Privy Oouncll that this certificate must have 
been granted under a misap];)rehension. The only question involved was a 
question of fact on which there were concuiTent findings. According to English 
Law, it is for the Judge and not for the jury to determine what is reasonable 
and probable cause in an action for malicious prosecution. The jiniy finds tho 
facts* The Judge draws the proper inference from the findings of the juiy. 
In that sense the question is a question of law. But where the case is tried 
without a jury there is really nothing birt a question of fact and a question of 
fact to be determined by one and the same person. 


Appeal from a decree (18th December, 1894) of the High Oourt 
affirming a decree (13th October, 1893) of the High Court in the 
original jurisdiction dismissing the suit. 

The appellant, described as a Parsi merchant in Bombay, 
brought this salt on the 25th June, 1891, against the Queen 
Insurance Company, charging them with having, by their 
Secretary, falsely, maliciously and without reasonable or probable 
cause prosecuted him for cheating, on which charge he was 
committed for trial, tried before the Sessions Court, and acquitted 
on the 17th September, 1890. 

* Present : Lobp^ Hobhousb, MaCkauhten and LindiiEy, Sir Richabd Couch, 
aiidBiaHsNBY BeViluebs. 
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The defendant company in their written statement traversed 
the plaiutid^s allegations. Issues were framed accordingly. The 
suit was dismissed in tlie original jurisdiction of the High Court, 
an dan appeal by the plaintiff was dismissed in the Appellate 

'■Court.:,.;' 

All the relevant facts in evidence, as well as the proceedings in 
the Indian courts, appear in their Lordships^ judgment. 

Leave to file this appeal was granted on the 12th July, 1895, 
a certificate being granted under section 600 of the Civil 
Procedure Code, 1882, 

The appellant appeared in person. 

IL B, Dnke^ and /. ./), Maym appeared for the respon- 
dents. 

Their Lordships^ judgment was delivered on the 21si July, 1900, 
'jy 

Loan Macnaghien : — This is an appeal against an order of the 
High Court of Bombay which confirmed a decision of the same 
Court in the exercise of its original jurisdiction. 

The action in wdiicli the decision was given was brought hj the 
appellant, Mr. Mody, against the respondents, the Queen Insurance 
Company, to recover damages for alleged malicious prosecution. 

The main facts arc not in dispute. The appellant, a Parsi 
merchant trading in Bombay, had a large shop there in Apollo 
Street. The respondent company, whose principal place of 
business is in Liverpool, had a branch office at Bombay, where 
it was at the time represented by a Mr. Symington. 

In February, 1889, Mr. Mody insured his goods in his shop in 
Apollo Street with the respondents for Ils. 4*0,000. 

On the 11th of November, 1889, Mr.Modybs promises in Apollo 
Street w'ere burnt down and a claim was made upon the Insurance 
Company for the full amount of the policy. 

The investigation of the claim was entrusted to Messrs. 
Lidbetter and Young, fire adjusters. The investigation was 
conducted on the footing that Mr. Mody had only one shop in 
Bombay and tliat all documents evidencing his goods and their 
value at the date of the fire referred to goods in Apollo Street 
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or goods stored at the Prince’s Dock where some heavy articles 
belonging to Mr. Mody^ such as fire engines, were warehoused. 

On the 9th ol Decembei*, 1889, Messrs. Lidbetter & Co. reported 
that the goods destroyed by the fire exceeded Rs. 10^000 in value. 

On the 12th of December, 1889, Mr. Symington prepared a 
cheque for Es. 40,000, and wrote to Mr. Mody desiring him to 
call. The next morning Mr. Mody came. Some conversation 
took place about the loss. Mr. Symington questioned Mr. Mody 
and understood him to say in reply to specific inquiries that at 
the time of the fire he had no goods except those in the Apollo 
Street shop and those in Prince’s Dock. Mr. Symington then 
wrote out a short and simple declaration to that eftbet. lie read 
it to Mr. Mody. Mr. Mody read it himself and signed it and 
thereupon Mr. Symington handed over the cheque. 

In May, 1890, Mr. Syihingfcon received information which led 
him to believe that the declaration was untrue. He made inquiries. 
He wrote to Mr. Mody on the subject and received an evasive 
reply from Mr. Mody’s solicitors. Then having satisfied himself 
that the declaration was false Mr. Symington swore an informa- 
tion before the Chief Presidency Magistrate of Bombay, Mi% 
Mody was arrested and the matter was investigated at great 
length on several days in the police court. Mr. Mody made no 
explanatory statement before the Magistrate. All he said was 
that he was not guilty and that he wished to leave the matter 
entirely in his solicitor’s hands. The Magistrate committed him 
for trial on a charge of cheating. Ho was tried before the 
Sessions Court and acquitted. 

Nine months afterwards Mr. Mody brought this action against 
tlio Insurance Company charging them with having, by their 
Secretary, Mr. Symington, falsely, maliciously and without 
reasonable or probable cause prosecuted him on a charge of 
cheating. He claimed three lakhs of rupees as damages. 

Parsons, J., who tried the case without a jury, dismissed 
the action with costs. He thought that Mr. Mody had not 
proved either the existence of malice or the absence of reasonable 
and j)robable cause. 

j\Ir. Mody appealed and his appeal was dismissed with costs. 
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There is no note of the judgment of the Appeal Courts but from 
an endorsement on counsels brief it appears that the Court took 
precisely the same view as the Judge of First Instance. 

On his appeal before this Board Mr. Mody conducted his own 
case in person. He addressed the tribunal at some length and 
with much earnestness imputing partiality to his Judges and all 
sorts of misconduct to his opponents. Every line of evidence 
which he thought material was read. Their Lordships listened 
attentively to all that was read and to all that was urged on his 
behalf; but they are unable to find any reason for differing from 
the Courts below. They are satisfied that Mr. Mody had a fair 
and impartial hearing both before the Judge of First Instance 
and the Court of Appeal; and they think it perfectly clear that 
no Judge guided by the evidence could have come to any other 
conclusion. 

Mr. Mody was acquitted of the charge made against him. It 
must therefore bo taken that he was innocent. But that circum- 
stance of itself goes very little w’ay towards entitling him to a 
verdict on the issue raised in the present action. In order to 
succeed he must prove that the respondents acted maliciously^ 
that is from some indirect motive^ and that there was no reason- 
able or probable cause for their action. Evidence of malice there 
is absolutely none. In order to make out a case of malice it was 
alleged in the Court of First Instance that Mr. Symington 
himself knew right well that the declaration which lie asked 
Mr. Mody to sign was untrue— a proposition in support of which 
there is not the slightest evidence, though Mr. Symington no 
doubt had some suspicion on the subject. The suggestion was 
that he entrapped Mr. Mody into signing the declaration in order 
that the Insurance Company might get into their hands a 
document which they could afterwards use as a means of extorting 
from Mr. Mody some portion of the money they were paying 
over to him. It is difficult to imagine a more absurd sugges- 
tion. Obviously Mr. Symington would not have handed over 
the cheque if he had known that the statement in the declaration 
was untrue. Mr. Mody did not repeat that ridiculous charge or 
insinuation liefore this Board. But he said that Mr, Symington 
had a personal grudge against him because he once refused to 
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give Mr. Symington a horse which he wanted to get. There is 
not the slightest evidence in support of that story either. It is 
true that Mr. Mody made the allegation in his answers to 
interrogatories^ but those answers are not evidence against 
the respondents. Mr, Mody did not say a word about it in his 
oral examination nor was Mr. Symington who was examined on 
commission^ asked a single question on the subject. 

In the Courts below it was held that Mr. Symington acted in 
good faith. Their Lordships are of that opinion also. . Most of 
the evidence on which the prosecution reHed in the Police Court 
broke down at the trial. But it is quite clear that Mr. Symington 
with the aid of the police and his solicitors took reasonable care 
to sift the evidence that was laid before him in support of the 
charge. 

Mr, Mody does not deny that the declaration which lie signed 
was false. His excuse is that he did not at tliat time understand 
English well enough to master its meaning. It is a very short 
document and very plain. It is difficult to suppose that 
Mr. Mody failed to understand it. The learned Judge who tried 
the case thought it more probable that Mr. Mody did understand 
the document but that for some reason or other he attached very 
little importance to its contents. 

Their Lordships agree with both the Courts below in thinking 
that there was no evidence to show that the prosecution was 
instituted without reasonable and probable cause. Both as regards 
malice and the absence of reasonable and probable cause the 
burden of proof lay upon Mr. Mody and he has not discharged it. 

There is only one further observation which their Lordships 
desire to make. The case comes before them with a certificate 
that tlui appeal involves a substantial question of law. It 
a]ipears to their Ijordships that the only question involved is a 
question of fact on which there are concuiTcnt findings. It is 
quite true that according to English law it is for the Judge and 
not for the jury to determine what is reasonable and probable 
cause in an action for malicious prosecution. The jury finds the 
facts. The Judge draws the proper inference from the findings 
of the jury. In that sense the question is a question of law. 
But where the ease is tried without a jury there is really nothing 
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but a question of fact and a question of fact to be determined by 
one and tlie same person. It appears to theii’ Lerdsliips that the 
certificate allowing the appeal to Her Majesty must have been 
granted under a misapprehension. 

Their Lordships will therefore humbly advise Her Majesty that 
the appeal ought to be dismissed. 

The appellant will pay the costs of the appeal. 

A'ppeal dismissed. 


Solicitors for 
Lattey, 


the respondent-company i— Messrs, Fayne and 


P3IFY OOUNGlJjJ^ 




MALKARJITX (oeiginal Defendant), Appellant, v. NAEHARI 
AND anotheii (oeiginal Plaintifps), Respondents. 

On appeal peom: the High Ootjet at Boubay. 

CioU Procedure Code {Act X of 1877), sections 234, 248} 311 — Pwemtion — 
Decree — Death of jiidyment-dehtor after decree hut before execution — Sale 
hi execution without notice to legal fep'esentaiives-^Xotice given, to wrong 
yerson~~-Title of yMTchaser at such sale — Sale ir regular hut not a nullify-^ 
Suit to set aside such sale must he hrought within one year — Limitation Act 
(XV of 18(7), art: 12, 

An account and redemi^tion of a mortgage, effected in 1877, were refused 
where the mortgaged property had since then been sold at a judicial sale in 
execution of a decree. The plaintiffs were the heirs representing the mortgagor. 
The purchaser at the sale ^ras the mortgagee. The sale took place after notice 
had been wrongly served upou- a |)crson who was not the legal representative of 
the judgment-debtor's estate. The executing Court had erroneously decided that 
he was to be treated as such representative. 

Held, that the judicial sale wa,s not a nullity, and could not be treated as 
invalid, notwithstanding this irregularity, even though a material one, for the 
jurisdiction of the Court to execute had been complete throughout. It had not 
been lost by reason of the above error, and had empowered the Court to decide 
wrongly as well as rightly. 
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Present : Loeds IlomioiJSE, Macnaghten, and Lindley, Sie Riciiaed Couch, 
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On an irregularity such as this the aggrieved x)art,y had his remedy by taking 
■within due time the course prescribed in section 311 of the Civil Procedui’e Code 
(X of 1877)3 or suing for getting the order set aside. That course had not been 
followed within the period fixed by art. 12, schedule II, of the Limitation 
Act XV of 1877, one year from the confirmation of the sale, which was 
valid, and formed a defence to this suit. 

Baswantapa v. Banu distinguished. (l) There the Court actually had not 
the jurisdiction which it purported to exercise. Hero the Court having jurisdic- 
tion had by its decree established the debtor’s liability and was in the process of 
working it out. against his estate, when the irregularity took place. 

Appeal from a decree (19th December, 1895^) of the High Court 
of Bombay reversing on second appeal a decree (22nd August^ 
1893j) of the Subordinate Judge of Sholapur exercising appellate 
powers. The latter Court had affirmed the original decree (2nd 
February, 1891,') of the Subordinate Judge in that district. The 
case in the High Court is reported suhnom, Brava v. Sidramappa 
in 21 Bom. 424, 

This was a suit for redemption* The plaintiffs were the daughters 
of one Nagappa, who mortgaged the property in question to the 
defendant’s father Sidramappa Pasave for Rs. 3000 on the 28th 
March, 1S77. Subsequently, viz. on the 27th June, 1877; one 
Hanmant Vithal obtained a money-decree (No. 687 of 1877) against 
Nagappa, but, before it was executed, Nagappa died, having by 
his will dated 15th February, 1875, bequeathed all his property 
to the plaintiffs. 

After Nagappa’s death, Hanmant V ithal on the 22nd November, 
1878, applied for execution of the decree ‘‘^against defendant 
Nagappa, deceased, by his heir and nephew EamalingaP A year 
having elapsed since the decree, notice was issued under section 
248 of the Civil Procedure Code (XIV of 1882). This notice, 
however, was issued to one Ramalinga, the nephew of Nagappa, 
and not to the plaintiffs. Ramalinga appeared and informed the 
Court that he was separated from his deceased uncle Nagappa 
and that he was not Nagappa’s heir; that the plaintiffs were 
Nagappa’s heirs and that he was not in possession of the estate. 
He was informed by the Court that the application was not 
against his property, but against the estate of the deceased 
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Nagappa; and that if his property should he attached, he would 
have his remedy after attachment. 

The attachment issued and was followed by a proclamation of 
sale in which the defendant was described as Nagappa, deceased 
aft^r decree : heir Ramalinga,” and the interest to be sold a,s that 
of ^^Nagappa, deceased, his heir Ramalinga/^ At the execution 
sale on the 9th June, 1880, the mortgagee Sid ramappa purchased 
the property, and a certificate of sale was granted to him when 
the sale was confirmed. He had given notice of his mortgage 
and the sale was made subject to it. The certificate of sale 
described the interest sold as that of deceased Nagappa/' On 
the 11th October, 1880, Sidramappa was put into formal possession, 
he being already in possession as mortgagee. 

In the year 1889 the plaintiffs brought the present suit as heirs 
of their father Nagappa and also as legatees under his will, for 
an account of the mortgage of the 2Stli March, 1877, and for 
redemption. The defendant relied upon the title which he had 
acquired by his purchase at the judicial sale of the 9th 
June, 1880. He contended that as such purchaser he was entitled 
to the property ; that the plaintiffs had full knowledge and notice 
of the sale j that the certificate of sale was duly registered ; that 
in a redemption suit they could not call in question the legality of 
the sale. He pointed out in his written statement that the plaint 
said nothing of this sale and he pleaded that the sale, unless set 
aside, precluded the right to redeem and that the mortgage debt 
merged in the purchase. 

The main question between the parties was whether the sale in 
execution was a nullity, inasmuch as due notice had not been 
previously given to the legal representative of the mortgagor. 

The Subordinate Judge dismissed the suit, holding that the sale 
was not invalidated by the irregularity. That judgment was 
affirmed by the Court of first appeal. 

The plaintiffs then filed in the High Court their second appeal 
on the x:)oint of law, and a Division Bench (Parran, C.J., and 
Parsons, J.) were unable to concur in a decision, (See I. L. R, 21 
Bom. p. 428 and p. 436.) 

Parran, C. J., was of opinion that notice to the true representa- 
tives of the deceased judgment-debtor was necessary ; and ^Hhat 
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unless such notice is issued and the representatives of the judg- 
ment-debtor are given an opportunity of showing cause against 
the enforcement of the decree by execution, a warrant to execute 
it issued and an attachment levied under vSiicli warrant, and a 
sale held in pursuance of it are informal and irregular, and that 
the legal representative is entitled to have the same set aside as 
of right if he applies in time and an interest superior to his lias 
not supervened/^ 

The Chief Justice proceeded to say (p. 4 j 32) ''The further 
question, however, arises -whether the several proceedings prior to 
and including the auction-sale are in such cases absolutely null and 
void, or whether they are not, though liable to be avoided at the 
instance of tlie legal representative of the judgment-debtor, valid 
until set aside. The latter is, I thiu'’, the case. The proceed- 
ings and sale, if not challenged within the time which the law 
allow^s for that purpose, convey title to the purchaser. The decree 
is, as I have shown, a living decree ; the formal steps have been 
taken to effect a sale under it ; the property attached and sold 
is property liable to be attached and sold under the decree ; the 
law confers upon the Court the jurisdiction to sell. All is com- 
plete save that a person who ought to have had notice of the 
proceedings has not been notified. I can see no reason for hold- 
ing that on that account the proceedings are a nullity and that 
nothing passes under the sale/^ He added (p. 433) : it may 

well be asked, can a purchaser kno\v whether a notice under section 
24-8 has been issued or not, or if issued, v/lietherit has been duly 
served. . , • Again, how, if he enquires and finds that the 

notice has been served, is he to know that it has been served on 
the proper person though served upon the apparent heir ? A 
wall appointing an executor may subsequently be found. There 
is no security for him. Consider then the position of the legal 
representative. As a rule he is not damnified at all. The 
property of the dead man is made answerablo for the debt of the 
dead man. If the legal representative objects to this he can 
come in and set the sale aside. This affords him full protection. 
Is he to be allowed when the estate which lias devolved upon him 
has had the benefit of the sale-proceeds of the property sold, to 
fold his hands for twelve years and see ■whether the property 



will rise in value, and then, i£ it does, to evict the purchaser ? 

I cannot bring myself to believe that such is the law/^ 

The Chief Justice was inclined to hold that the purchaser's title 
became absolute upon confirmation of the sale, but considered 
it unnecessary to decide that point, as he held that the right 
to set aside the sale was barred by limitation at the date of his 
Judgment (18th September, IS95) more than twelve years having 
elapsed , since the sale (in 1880) ; and the learned Chief Justice 
observed (p. 485) ^^Even now there is no suit to set it aside.” 
He added : It is found that they ^ (the plaintiffs) ’ knew of the 
sale. It is certain that they were not purposely kept in 
ignorance of it/^ 

Parsons, J., considered (p. 436) that the point for decision 
w’‘as : Does a purchase at a sale in execution of a mere money 

decree convey any title to the purcha-ser when the application to 
execute the decree has been made against a person other than 
the legal representative of the deceased judgment-debtor, and no 
notice under section 218 of the Civil Procedure Code has been 
given to the legal representative ? ” 

tie held that such a sale is a nullity and has no valid or 
binding effect on the estate of the deceased in the hands of the 
legal representative”; and he BasiomUapa v. m 

support of his conclusion. 

On this difference of opinion the case was referred to a Bench 
of three Judges (Candy, Jardine and Ranade). Their judgments 
arc reported in I. L. R. 21 Bom. 443 et seq. 

The decree of the High Court therefore reversed the decree of 
the lower Courts and remanded the suit for an account of what 
was duG on the mortgage. 

The defendant appealed to the Privy Council, 

Pkilliqjs for the appellant (defendant) argued that the 
Chief Jllstice^s opinion was correct, and that there was error 
in the judgments of the three Judges to whom the reference 
had been made. The case referred to in support of the claim 
to rcdocra; B/iagvant Govind v. KoncUp‘'^ was a case of an 
unauthorized sale, and not one where a judicial sale had been 
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decided to have been invalid. The sale there had in fact been a 
sale by the widows of a mortgagor to the mortgagee's agent, and 
the equity of redemption had been sold during the minority of 
the mortgagor’s son. In this case the sale was a judicial sale by 
order of a Court, and that Court, on objection taken, had decided 
that Eamalinga as heir of the deceased JTagappa represented 
him, and had consequently been correctly treated as the person 
to whom notice should be given of the intended sale. That 
decision was arrived at by a Court having complete jurisdiction 
over the subject-matter and the person against whom it was 
directed, so that, even if wrong, it must be treated as one of which 
the error did not affect the appellant, who was in no way bound 
to inquire into, or establish, the correctness of it. The appellant 
was entitled to rely upon it. If the decision was wrong, that 
would not render the sale null and void. At the most its being 
wrong, and contrary to fact, would have been a ground, within ^ 
the permitted time, for suing to have the sale set aside. That 
could not be done in this suit. The suit was not framed for that 
purpose, and had been persisted in, notwithstanding that the 
defence had pointed out the obstacle to the plaintiff’s claim to 
redeem existing in the sale. Nor was the decree-holder a party 
to this claim. Redemption of , the mortgage was the object of 
the plaint, which did not mention the sale, and the appellant 
was a bona fide purchaser for value. The sale proceedings were 
to all appearance regular, and the appellant had had no notice 
of irregularity in them. But the main defence on which the 
defendant relied was that any suit to have set aside the sale 
was barred at the expiration of one year from the date of the 
certificate of sale, under Act XV of 1877, schedule II, article 12, 

The respondents did not appear. Afterwards, on the 21st 
July, their Lordships^ judgment was delivered by 

Lord Hobhouse : — The respondents to this appeal represent 
the plaintiffs below who instituted their suit on the 24th January, 
1889. The defendant below is now represented by the appellant. 

The plaintiffs stated that on 28th March, 1877, one Nagappa, 
whose heirs they are, mortgaged the land to the defendant to 
secure the sum of Rs. 3,000 ; and they prayed for accounts and 
redemption of the mortgage. , 
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The only defence which need now be considered was that in a 
suit instituted against Nagappa by a creditor of his named Vithal 
a decree was obtained in execution of which Nagappa^s interest 
in the property was put up for sale ; that it was purchased by 
the defendant on 9tli June, 18S0 ; and that on 11th October, 1880, 
possession was given to the defendant and had continued with 
him ever since. The plaint was wholly silent about this sale. 
The written statement went on to suggest that the plaintiffs 
might possibly contend that the sale was illegal because it took ‘ 
place without the plaintiffs being joined in the certificate as 
heirs. The defendant said that he waited to hear whether the 
plaintiffs would make any such case, but that if they did he had 
an answer to it j and he pleaded by anticipation that the legality 
of the sale could not be impeached in the present suit, one reason 
being that Vithal, the decree-holder, was no party to the suit. 
Einally, the defendant put in a distinct plea that the claim for 
redemption cannot be maintained unless a suit is brought to set 
aside the sale. 

The plaintiffs persisted in their suit according to its original 
frame. Eleven issues were settled by the First Court. The first 
issue was whether the mortgage debt merged in the subsequent 
purchase. In point of form that issue was not adapted to the 
facts of the case ; nor, as it was treated by the First Court, was 
it adapted in point of substance. There was no issue adapted to 
examine the propriety of the execution proceedings. 

The First Court dismissed the suit on the ground, as the 
learned Judge expressed it, that the mortgage merged in the 
purchase. The plaintiffs appealed. They complained that 
proper issues had not been stated, and that they had been 
prevented from tendering evidence on points connected with the 
regularity of the execution proceedings. The defendant made 
objections to the same effect. But no farther issues were stated, 
and no further evidence was given. 

The Judge of the Second Court, the first Appeal Court, who is 
styled the Joint First Class Subordinate Judge, A.P., at ShoMpur, 
affirmed the decree below. As there has been no remand 
of the ease on account of defects in the issues or evidence, his 
findings of fact are in this stage conclusive] and from them and 
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the documents referred to in them the case appears to stand as 
follows, VithaFs decree was against Nagappa as principal debtor 
and Wyankappa as surety. The latter was lS!agappa^s son-in- 
law^ being the husband of Tukava^ one of the original plaintifi;s 
in this suit. The date of the decree was 27tli Jiine^ 1877. It is an 
important document^ but there is no copy of it in the record. It 
is spoken of as a simple decree for payment of money; but from 
the terms of the application for execution;, which was made on 
22nd November, 1878^ it appears that the decree also related to 
some property which was mortgaged^ and that on a previous 
application made in the year 1878 a trifling sum^ Rs. 3-4-0^ had 
been realised by sale of that property. The application is in a 
tabular form as required by the then Code of Procedure^ the 
terms of which are those of section 235 of the existing Code of 
1882. The name of the person against whom the execution is 
sought is given as ^Hhe estate of the deceased Nagappa/^ The 
names of the parties are given as^ first Nagappa deceased by 
his heir Ramlingappa^ and secondly Wyankappa. The relief 
sought is sale of the immoveable property of the deceased 
defendant for the realisation of Es. 65 and a fraction, being the 
balance remaining due under the decree. 

Notices were served upon Ramlingappa and IVyankappa, The 
former was the nephew of Nagappa, but v/as not his lieii', the 
family having been divided as the Court has now found. On 
the 23rd December^ 1878^ Ramlingappa appeared to show cause. 
What then took place appears from an entry of that date. 
Ramlingappa stated : As Nagappa separated from my father 
even during [my father^s] lifetime, I am not Nagappa^s heir. 
His heirs are his daughters (and ho named thorn, meaning to 
name the plaintifts) . I have not with rne any ^ estate ^ of the 
deceased nor did I receive it. Therefore this docrce slioiikl not 
be executed against 

The Courtis judgment was as follows : *^The plaintiftV appli- 
cation for execution is not against other property : it is against 
the ^estate’ of the deceased. If [any] property belonging to 
you is included in that [estate], you should take legal steps after 
the attachment is levied/"' 

After that the execution proceedings went on with the result 
that the mortgaged property "was put up on the 9th June, 1880, 
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to be sold subject to the charge then stated to be Rs. 3^680, and 
was bought by the defendant. It would appear that the pro- 
perty was considered to be worth nothing substantial beyond 
the mortgage debt; the highest biddings for all the lots only 
amounting to Rs. 9-12-0. 

The second Court dismissed the plaintiffs^ appeal. The 
learned Judge proceeded on the ground that Ramlingappa was 
a legal representative of Nagappa within the meaning of the 
Code., because he was a relative of the deceased and was possessed 
of some of his property. He also relied on the presence of 
Wyankappa as a party to the execution x>roceedings, arguing 
that knowledge of them w-as thus brought home to the jplaintiffs, 
and that they could not be allowed to lie by for years and then, 
after the property had increased in value, to treat the sale as 
invalid. If, he said, they objected to the pi’oceedings as 
irregular, they ought to have sued within the year allowed by 
the law of limitation. 

The jolaintiffs appealed to the High Court, when there appeared 
a great variety of judicial ox)inion* The appeal was first heard 
before Sir Charles Farran, CJ., and Parsons, J. The former of 
those learned J udges pointed out the insufficiency of the reasons 
assigned by the Courts below for their decrees. He held that 
notice should have been served on Xagappa'^s heirs, and that in 
default of such notice the sale was informal and irregular, and 
might bo set aside on an application made in good time. Then 
he addressed himself to the question whether the sale, however 
irregular, was a nullity j and he held that it was not, that it must 
be set aside before the plaintiffs could recover the property, and 
that they had never sued t® set iti aside. Parsons, J., on the other 
hand held that the sale was an entire nullity and that the 
plaintiffs were entitled to proceed as if it had never taken place. 

Upon this conflict of [opinion the ease was referred to three 
other J udges of the High Court. Eanade, J., agreed with Parsons, 
J., that the Court had no jurisdiction at all to make the sale which 
was consequently a nullity. Candy, J., without deciding the point, 
assumed for the j)urpose of liis judgment that the sale passed 
the property subject to challenge in a regular suit, but he held 
the present suit to be a suit for that pur|)ose. He further held 
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that the suit was brought in good time ; apparently on the 
ground that the right to set aside the sale is subservient to the 
right to recleenij and that the necessity of impugning the sale 
arises from the defendant resisting the suit to redeem, Jardine^ 
gives his reasons at length for holding that the Court had juris- 
diction to order the sale and that the sale was not a nullity, Bdt 
then lie expresses agreement- with Caiidy^' to the -nature of 
the present suit and its competency. The decree of the High 
Cou]‘t does nothing but direct accounts to determine wdiat 
amoiuit the plaintiffs must pay for redemption. It does not set 
aside the sale, xt must therefore rest on the principle that the 
sale is an absolute nullity, though in fact only one of the J udges 
on the first hearing and one on the second hearing was of that 
opinion. 

This is indeed the cardinal point of the case^ and it is one of 
great importance to all those who take property under the 
- apparent security:, afforded by a judicial sale f which in India is 
conducted not by the creditor who seeks payment, but by the 
Court itself. It is very unfortunate that the views which have 
prevailed in the High Court have not been supported by -'any 
argument at this bar. Their Lordships have done vdiat they can 
to understand and- appreciate the views of the two learned Judges^ 
who think that the sale was a nullity, 'and to examine the 
authorities cited for that opinion, but they feel the disadvantage of 
being without a respondent. 

It is not disputed that if the Court toolc proceedings wholly with- 
out jurisdiction the plaintiffs would remain unaffected by them^ 
and two of the learned Judges below go the whole length of affirm- 
ing that the execution Court had no jurisdiction. But a decree 
had been made, and partially, though to a minute extent, executed 
against .Nagappa; aiid his estate was liable to make good the 
balance. To enforce this liability was within the jurisdiction of 
the Court. If a judgment-debtor dies before full execution of a 
decree the creditor may apply for execution against his legal 
representative. To receive that application is part of the Cou^t^s 
jurisdiction. In point of fact the application made was against 
^^the estate of Nagappa/* and in another column Eamlmga>ppa 
is named as his heir. The Court had jurisdiction to receive such 
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an application and either to reject it as defective or to order some 
further proceeding. If Pwamlingappa had actually been successor 
in title nobody could have objected to the regularity of the 
proceedings. If there had been a dispute wh > was heir or whether 
the property had or had not devolved upon the neir^ it was for tlie 
Oourt to detennine such, matters' i'or the purpose O'^ thex^xeciitlon. 
If itliad been found impossible to discover wlietlier ri'riy\r8preseiitiV" ' 
tive of the deceased was in existeucej it was. for the Court to say 
what steps should be taken. All these matters^ which might 
involve questions of nicety^ were for the Court to decide. It is 
clear that the jurisdiction was not lost for the reason that the 
form of application might bo open to exception. How was it lost 
afterwards? 

The Code goes on to say that the Court shall issue a notice to 
the party against whom execution is applied for. It did issue 
notice to Ramlingappa. He contended that he was not the right 
person^ but the Court having received his protest decided that he 
was the right person^ and so proceeded with the execution. In 
so doing the Court was exercising its jurisdiction. It made a sad 
mistake, it is true; but a Court has jurisdiction to decide wrong 
as well as right. If it decides wrong, the wronged party can only 
take the course prescribed by law for setting matters right; and 
if that course is not taken the decision, however wrong, cannot be 
disturbed. The real complaint here is that the execution Court 
construed the Code erroneously. Acting in its duty to make the 
estate of Nagappa available for payment of Iiis debt, it served 
with notice a person who did not legally represent the estate, and 
on objection decided that he did represent it. But to treat such 
an error as destroying the jurisdiction of the Court is calcul i ted 
to introduce great confusion into the administration of the law. 
Their Lordships agree with the view of the learned Chief Justice 
that a purchaser cannot possibly judge of such matters, even if 
he knows the fact and that if he is to be held bound to inquire 
into the accuracy of the Court’s conduct of its own business no 
purchaser at a court-sale would be safe. Strangers to a suit are 
justified in believing* that the Court has done that which by the 
directions of the Code it ought to do. 

As for authority, many cases are cited, but their Lordships 
cannot find any decision which supports the oue now under discus- 
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sion. That which is relied on by Candy, J., is Basioantapa v. 

la that case the creditor of a man who was dead 
sued Ms mother in the character of heir, whereas the real 
heir of the debtor was his widow. In August, 1878, the 
obtained a decree e/rjsar^e upon which execution took place, and the 
debtor’s property was transferred to the defendant in Novembfir, 
1880. In 1881 a son, adopted by the widow of the debtor, sued by 
her as his guardian to recover the land. The plea of bar by tunc 
under article 12 of the Limitation Act was sot up; and it was 
held that the article did not apply, because the sale was a nullity 
and there was no need to set it aside. In that case neither the 
debtor nor his estate were ever made subject to the decree ot t ic 
Court, the liability never was established, and the process ol 
execution had nothing to rest upon. The Court actually had no^ 
the jurisdiction which it purported to exercise. It is a differem 
matter when the Court has by its decree established the debtor s 
liabHity and is in tbe process of working it out against his estate. 

Other decisions are cited in which proper notices have no 
been served after decree ; but on examining them they all appear 
to be cases in which proceedings have been taken, either under 
section 311 of the Code or by independent suit, within the year 
allowed for setting aside a sale. In such cases the necessity tor 
distinguishing between irregularity and nullity docs not arise ; 
and general assertions of the invalidity of such sales, <tuito 
appropriate to the case in which and the purpose for which they 
arc used, are only misleading when separated from their context 
and applied to a casein which the distinction between irregularity 

and nullity is the cardinal point. 

It is then necessary for the plaintiffs to set aside the sale in 
order to clear the ground for redemption of the mortgage. There 
can bo no question that omission to serve notice on the lepl 
representative is a serious irregularity, suflicionfc by itself to 
entitle the plaintiff to vacate the sale. Lut there may bo 
defences to such a proceeding, and justice cannot be done unless 
those defences are examined by legal methods. It may be that 
the plaintiffs cotdd vmite a suit to set aside with one to redeem, 
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and that the de^endant^s anticipatory plea of misjoinder wonid if 
tried have been overruled. But that need not be discussed, 
because their Lordships think it to be beyond reasonable dispute 
that this is not a suit to set aside the sale. 

The plaintiffs have deliberately refused to make it such a suit 
in the face of the defendants challenge. It can only be called a 
suit to set aside a sale in the sense in which any other suit might be 
so called if it prayed relief inconsistent with the validitj^ of the 
sale. Caiidy_, considers that the only thing wanting is a formal 
prayer to set the sale aside, and he says that if the plea had been 
raised that there was no such prayer, leave would have been given 
to amend. In fact the plea was raivsed at a time when the plaintiffs 
could amend at their option, but they did not do it. To give leave 
to amend at the hearing may have been in the discretion of the 
Court, but it would be very far from a matter of course to do so. 
It would be giving leave to institute a new suit with the date 
of an earlier one. The decree-holder would be affected by it. 
He would be a proper party and (unless there is some recognised 
practice in India to the contrary as to which Mr. Phillips could 
not inform the Board) a necessary one. The issues would be 
different. It cannot be denied that the conduct of interested 
parties at the time of sale may be a bar to them when they come 
to set it aside. The defendant said openly that if the plaintiffs 
made a case for setting aside the sale he had got an answer to ik 
If the plaintiffs then made such a case he must have been allowed 
to make his answer, and the issues raised by him or by the 
judgment-creditor must have been tried. When defeated in the 
first Court the plaintiffs complained that proper issues had not 
been framed for trying points connected with the sale ; which 
was true, though it was their own fault ; but they did not ask to 
remodel their suit. When defeated in the second Court they 
complained that the Court had drawn presumptions as to their 
knowledge of the sale without issues or evidence, which was true ; 
but they did not ask to remodel .their suit. In fact their case 
has been conducted throughout on the principle that the question 
of nullity was the sole question, and that they could not succeed 
on any other ground. To allow them now to shift their ground 
and to make a new case, and that too without allowing the 
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defendant an opportunity of making tlie defence wliicli^ he says^ 
he has in reserve^ is wrong in principle and is calculated to work 
practical injustice. 

In the case of Jagadamha Ghoiodrani v. BahJdna report- 

ed in L. E. 13 Ind. App. p. 84, o) the plaintiffs were reversionary 
heirs of a deceased Hindu, subject to the interest of his widows. 
They brought suits not long after the surviving widow's death to 
recover the estate. But adoptions had been made in 1853 and 
1856, either of which, if valid, would displace the plaintiffs. The 
law of limitation applicable to the case (the Act of 1871) provided 
that a suit to set aside an adoption must be brought within twelve 
years after the date of the adoption. The plaintiffs sued, not to 
set aside the adoptions, but to recover the estate; and they argued 
that their title was good until an adoption was set up ; that those 
who set it up must prove its validity ; which accordingly might be 
controverted by the plaintiffs. There was difficulty in the case 
because the expression set aside an adoption is inaccurate ; 
an adoption cannot be set aside, though its validity may bo 
impeached; and in fact the language -was altered in 1877 before 
the appeal was heard. This Board found, however, that the 
expression had been freq[uent]y used in legal documents and was 
known to Indian lawyers as a short way of denoting any process 
in which the fact or the validity of an adoption was disputed. 
On that ground they held that the Legislature must have intended 
to place the specified limit on suits for these purposes. Then the 
suit, being rightly described as one to set aside an adoption, 
attracted the consequence that the time for suing ran from the 
date of the adoption, and that the suits of 1873 and 1874 were 
barred. It is obvious that the expression set aside a vsale is 
not attended by any such difficulty, because a sale, valid until set 
aside, can be legally and literally set aside ; and anybody who 
desires relief inconsistent with it may and should pray to set it 
aside. That brings us to the last point in this rather tangled 
controversy, w. what is the period allowed for setting a sale 
aside ? 

Their Lordships have discussed the nature of the suit in detail 
because the two learned Judge>s who affirm or assume the reality 

(1) (1886) 13 CaL m 
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of the sale make the case turn upon it. But if the conclusion 
could be reached that the suit is one to set aside the sale^ the 
result would be equally fatal to the plaintiffs. Article 12 (a) of 
the Limitation Act of 1877 provides that a suit to set aside a 
sale in execution of a decree must be brought within one year 
after the sale is confirmed. That seems precisely applicable to 
the present case. It is said by Candjq J, (with whom Jardine^ J. 
agrees) that it had not been contended that the plaintiffs were 
bound to sue within the year : and he refers to a text-book for 
cases to show that the article does not apply to a suit for a 
declaration that the sale is inoperative as against the plaintiff. 
Here the sale is, as their Lordships hold, and as the learned 
Judge himself assumes^ operative as against Ihe plaintiffs though 
liable to be set aside for due cause. 

The only case cited by the learned Judge himself is Bhagvant 
Qovhid V. Kon(l% reported in 14 Bom. 279. In that case there 
was no judicial sale. Property was mortgaged by a Hindu, and 
after his death his widows, who seem also to have been guardians 
of his infant heir, sold the property to a trustee for the 
mortgagee^ The heir sued to redeem, but not till after the 
expiry of the three years after his majority, which by article 44 
of the Limitation Act are the limit of time for setting aside a 
sale by a guardian. In overruling the plea of limitation the 
Court made the following obser\rations ; The necessity of 
impugning the sale of 1863 to the second defendant arises 
from the second defendant's resisting the plaintiff's suit to 
redeem the mortgage and is therefore subservient to that suit.'’”’ 
That is the only reason assigned for overruling the plea. 

Candy, J., says that these observations apply exactly to the facts 
of the present case. Possibly they do, but their Lordships find 
it impossible to grasp the reasoning behind them. If it means 
that the right to set aside the sale is kept alive as long as the 
right to redeem would subsist by virtue of the mortgage, the 
result is that the validity of the sale might be held in suspense for 
sixty years. The two learned Judges intimate that there is a limit 
of twelve years, but how that limit is arrived at does not appear. 
They treat the sale as valid until vacated, but apparently they 
allow it just so much validity as suffices to turn the possession of 
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the mortgagee into the adverse possession of an absolute owner, 
and no more* But if the sale is a reality at all, it is a reality 
defeasible only in.the way pomted out by law ; and it seems to 
their Lordships that the case must fall either within section Sll 
of the Code or within article 12 (a) of the Limitation Act of 
1877, or within both ; anyway, there exists a bar by one year’s 
delay* 

The Limitation Act protects bond fide purchasers at judicial 
sales by providing a short limit of time within wdiich suits may 
be brought to set them aside* If the protection is to be confined 
to suits which seek no other relief than a declaration that the 
sale ought to beset aside/ and is to vanish directly some other 
relief consequential on the annulment of the sale is sought, the 
protection is exceedingly small. Such however seems to be the 
effect of the doctrine of subservience laid down by the Bombay 
High Court* In the adoption case Just cited from 13 Ind. App. 
this Board remarked that there was no principle on which simple 
declarations of invalidity should be barred by the lapse of twelve 
years after the adoption, while the very same issue, if only mixed 
up wdth a suit for the possession of the same property, is left open 
for twelve years after the death of the widow. Their Lordships 
make the same remark now. What is the Justification for 
refusing to construe article 12 (a) according to its obvdous 
meaning whenever a suitor goes on tt> pray for that relief which 
is the object, perhaps the only object, of setting aside the sale ? 
Their Lordships hold that both the letter and the spirit of the 
Limitation Act require that this suit, when looked on as a suit 
to set aside tlie sale, should fall wdthin the prohibition of tlie 
article. 

•The High Court ought to have dismissed the plaintiff’s appeal 
with costs, in accordance with the opinion of the learned Chief 
Justice. Their Lordships will now humbly advise Her Majesty 
to make that order, reversing the decree appealed from. The 
respondents must pay the costs of this appeal. 

Appeal aUotoed. 

Solicitors for the appellant HdwardB^ fferan Co 
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Before Sir L, II, lenllns^ Chief Jttstice, Mr* Justice Tjt/ahjl and 
Mr, Justice FatsselL 

He IsLAMllAL HITEGOVAN, a minob. HUEGOYAX MANCHAND, 

Applicant. 

Minor — Guarclkm ap])ohited of property of a minor who wa,<f a member 

of a Joint Hindu J^imily and thefroperty was joint property — Sanction given 

for sale of family pro 2 m 4 y in %oliich minor had a shave — Jurisdiction of 

High Court* 

Under its general jurisdiction and apart from tlie Guardian and Wards* Act 
(VIII of 1890), tlio Higli Court 1 ms power to appoint a guardian of the property 
of a minor who is a member of a joint Hindu family and whore the minor’s 
propei’ty i.s an undivided sliare in the family property. 

The applicant in this case who sought to be appointed guardian also sought 
the sanction of the Court for a sale of the family property in which the minor 
was interested, 

Meldi under the special circumstances of the case, that the sanebion should bo 
given. 

Application to be appointed guardian of the property of a 
minor who was a member of a joint family, and for leave to sell 
the minor^s interest in certain immoveable proper ty. 

The applicant TIurgovan Manchand in his affidavit stated that 
he was the father of the minor, a child eight j^ears old, who was 
living with him and was his only son. A certain hoase situate 
at Mumbadevi in Bombay had been purchased by the applicant's 
father in 1882 for Rs. 15,000, and, on partition of the family 
property in 1873, had fallen to the applicant^s share. He had 
recently been involved in litigation w^ith his brothers in \vhicli 
he had been successful, but they had not been able to pay his 
costs and he wms therefore obliged to borrow money to pay his 
attorneys. In order to raise money to pay off this debt, he had 
agreed to sell the above-mentioned house for Es. 40,000. The 
house was in need of repairs, but lie had no means to defray the 
cost necessary for effecting the repairs, and, if the repairs were 
not made, the property w^ould suffer and its value be greatly 
diminished. The present offer lie regarded as a very favourable 
one, l)ut the proposed purchaser having regard to the fact that 
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the applicant's minor son was interested in the said house, 
which was joint family property, insisted that the applicant 
should obtain an order of Court authorizing him to execute the 
conveyance in respect of the right and interest of the said minor 
in the house. The following paragraphs of his affidavit are 
niateriar:— 

^‘12. I submit iliat the agreement for sale of the hotise which I have made 
for Es. 40j000 is a very profitable bargain, and there is no probability of my 
realising anything like the said price if the present agreement goes off, and it 
is to the interest of me, this deponent, and iny said son that the said contract 
for sale should be carried out. 

‘‘IB. I say I am willing that a moiety of the said sum of Es. 40,000, after 
deducting all costs of and incidental to the sale, should be invested in Govern- 
ment irnper and held by the Accountant of tins Honourable Court for the 
benefit of the said minor. 

“14, Under the above circumstances I pray that this Honourable Court 
will be pleased to make an order appointing me guardian of the property of 
the said minor and authorising me to convey the right, title and interest of my 
said son in the said property as such guardian as aforesaid on such terms and 
conditions as this Honourable Court may think proper to safeguard the interests 
of my said minor son.” 

Inveraril^ for petitioner. 

The applicant asks to be appointed guardian of his minor son 
and that the Court wdll sanction the sale of the house in ‘which 
the minor has a share. The question is ^vlietlier the Court has 
jurisdictiou to appoint a guardian of property of a minor, when 
that minor is a meinbor of an undivided Hindu family and Iiis 
property consists of an undivided share of the family propeidy. 
In two cases under Act VIII of 1890, S/iani Kvar v. MoMnnnd^^'^ 
and ViruiiaJcshappa v. Nilgangava^"^^ it has been held tliat in 
such cases a guardian of the property cannot be appointed. I 
submit that these decisions do not apply to such a case as the 
■present. Here it is the manager of the family who applies ‘to 
be guardian. These decisions are based on the fact that a 
guardian cannot get possession of the minor^s undivided share and 
that to give authority over such property to a person who is a 
stranger to the family w^ould create dissension between him and 
the legal manager of the family. That reason however does not 
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apply here where it is the manager himself who applies to be 
made guardian. 

[Jenkiks, C.J, :-~^Why does he wmt to be guardian ? As 
manager of the family he has a right to deal with the family 
property,] 

Yes, but the person who desires to purchase rightly thinks he 
would get a better title if a guardian of the minor’s share were 
appointed and the Court’s sanction given to the sale. The minor 
could not hereafter question the sale as he might do if it were 
made by the manager in that capacity alone. 

[JENKI^^^SJ C.J. That is the difSculty in the way of granting 
the application. We would take away the minor’s right here- 
after to question the sale if he thinks proper to do so.] 

That is a right that need not be considered in this case. We 
arc willing to protect his rights in every way. As the family 
is constituted at present he has a right to a half-share of this 
property ; the other half is ours. We are willing if allowed to 
sell to pay over half the amount to the Accountant General in 
the minor’s name and for the minor’s beneSt. We can now get 
; Rs. 40,000 for the property. The minor will get Es. 20,000. 

I say then that, even under the Guardian and "W ards Act (VIII 
of 1890), the Court has power to grant this application, and that 
the cases I have referred to are not authorities against me,* 
inasmuch as they are not cases in which the manager of a family 
sought to be guardian. 

But this is not an application under that Act, and I say that 
independently of that Act this Court has power to make the 
order wo ask. Re Jairam Zuxmon^^^; Be Jag annatliS-'^ I have here 
a list of nineteen cases (not, I believe, exhaustive), extending over 
a period of fifteen years, in which this Court has made similar 
orders. If the Court now holds that it has no jurisdiction to 
make such an order it will destroy the title to all the properties 
which have been dealt with on the strength of these orders. 

Assuming then that this Court can appoint a guardian, the 
next question is, will it sanction a sale of the minor’s property. 
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In England, no doubt, the Court would not sanction a sale of 
realty. (See Simpson on Infants, 2nd edition, chap. XX.) The 
sale converts realty into personalty. That is one reason which 
influences the Court there. But in India ihcre is no distinction 
between realty and personalty. Here it really amounts merely 
to changing the investment of the minor^s property, and the 
Courtis power to do that is recognised in section 29 of Act VIII 
of 1890. 

In this ease if the Court can do so it ought to order a sale. 
The house is in bad repair. W c have no money to repair it. 
It will be pulled down by the Municipality if not repaired and 
everybody will be the loser. We can get lls. 40^000 now for it. 
My client is interested to the extent of onedialf, so that is some 
guarantee that the price is the best obtainable. It was bought in 
1862 for Es. 16,000. 

[JenkiisS, C.J.;— Why does the manager want to sell it ?] 

He owes a debt of Es. 1,500 and wants to pay off that debt, 
and besides he has no money to keep up the house. The debt no 
doubt is so small that by itself it would not justify a sale. But 
it is to be remembered that as manager the applicant can sell this 
house without coming to Court at all. The only result will bo 
that, so selling it, he will get a much smaller price and every one 
will be the loser. Also, if he sells in that way he will got all the 
* purchase- money into his hands, and lie may (I do not say he 
will) squander it all away. The minor will liavc no redress. Ho 
cannot follow the money. It is therefore cleaii}^ to the minor’s 
advantage that we should be allow'cd to sell for Es. 40,000 and 
that Es. 20,000 should be secured to him. On these grounds the 
Court should sanction the sale. 

Jekjcixs, C.J.: — (Tyabji and Eussell, JJ., concurring). The 
question here is whether under our general jurisdiction and apart 
from the Guardian and "Wards Act (VIII of 1890), this Court 
can appoint a guardian of the property of an infant who is a 
member of a joint Hindu family and when that property is an 
undivided share in the family property. Having regard to the 
long line of decisions of this Court, to which our attention has been 
called, I think we ought not now to repudiate this Jurisdiction, 
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and thus imperil the title to property which has been dealt with 
in reliance upon those decisions. We hold therefore that this 
Court has power in such cases as this to appoint a guardian of 
the property of a minor. 

But ill coming to this conclusion \¥e desire to add that it is 
a power to be exercised with the greatest caution. We make 
appointment in this case because the person applying to be 
appointed the guardian is also the manager of the family to which 
the minor belongs, and thus we do not introduce into the family 
any element of possible disturbance, I can hardly imagine a 
case in which it would be right to grant such an appointment 
unless the applicant were the manager, and it is expressly upon 
this ground that we make the appointment in this case. 

The next point is whether we ought to sanction the proposed 
sale of property. It is immoveable property. The Court of 
Chancery in England, will not sanction the sale of real property 
in these cases, but they are influenced by considerations which 
liave no place here. In England the Courtis refusal is based 
upon the doctrine of conversion which affects the powei’ of the 
minor to dispose of the property by will and also alters the line 
of succession. It is for these reasons that the Court refuses to 
sanction a sale of real property, and it is plain that those reasons 
do not apply in India where no difference is made between wdiat 
in England is known as real and personal estate. Immoveable 
property is no doubt more durable than moveable property, and 
if that were the only point to be considered we would hesitate 
about altering the nature of property in which an infant has an 
interest. But in Bombay one member of an undivided family 
can dispose of his share in the family property. The result 
is that^ if we withhold our sanction to this sale, it will be 
open to the applicant, who is the father and legal manager 
of the famity, to dispose if not of the wholes, at all events of a 
moiety of the family property. It seems therefore that the best 
we can do for the minor is to see that at any rate a moiety is 
secured for him. To that the father assents and, in view of the 
fact that, with our sanction, a considerably larger price will bo 
obtained for the property than could be obtained by a sale 
without it; I think we ought to sanction the sale. It appears 
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that it was bought between thirty and forty years ago for 
Rs 15^000, The applicant says he can now get Rs. 40,000 for it, 
and he has an obvious interest in getting the highest possible price 
for it. I do not think it necessary to refer the question of value 
to an expert. 

We therefore hold that we have jurisdiction to appoint the 
applicant guardian of the minor and we sanction the sale of this 
property. 

Attorneys for the petitioner BhaisJumkar and 

Kanga* 


APPELLA.TE CIVIL. 


Before Jfr. Justice "Remade and Mr, Justice Croioe, 

MAHADEO (oRiamAL Deeexdaot 3), Appellant, v. PAIIA>SHRAM 
BHAWANCHAND and another (oeiuinal Pl aintiees), PtEsroNDENTs.'^" 

LbnUatlon — Limliation Act (XV of 1877) ^ schedule If article 
Byrnholical possession — Effect of symbolical possession as between judy- 
ment-crediior or his asslc/ns a^id judgment-debtor or Ids heirs — Salt hg 
parchascr from judgment- creditor to recover possession from heir of 
judgment-debtor. 

As bot'ireon the judgment-creditor or his assigns on one side, and the judgment- 
dehtor or his heirs on the other, S 3 ^ml)olical possession is as good as aetixal 
possession to give the (judgment-creditor’s) purchaser or his assigns tlio right to 
bring a suit for possession within twelve years from the date of sncli symbolical 
possession. 

Second appeal from R. Knight; District Judge of Satara. 

Suit to recover possession of land. The land originally be- 
longed to the defendant’s father, against whom in 1882 a decree 
was obtained by one Bhawancliand under which Bhawanchaiid 
became entitled to it, Bhawanchand died and left a son Parash- 
ram (the plaintiff ), who was then a minor and was represented 
by his guardian; Gangabai*. In 1886 Gangabai sold the decree 
against defendants father to Dalasukha and Ambaram and 
afterwards applied for execution of the decree and obtained 


^ Second Appeal No* 420 of 1900. 
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ail order directing the Nazir to put her ^^orAiiibaram on her 
behalf in possession of the land. 

The defendant's uncle obstructed the execution of this order 
and proceedings were taken under section 331 of the Civil Pro- 
cedure Code (XIV of 1S82) and an order was made in 1886 
directing that Gangabai should be put in possession. This order 
was executed, and Gangabai was put into formal possession on 
the 1441i December^ 1886. 

The decree was subsequently again assigned and the plaintiffs 
were the heirs of the assignees. They now sued to recover 
possession from the defendants, basing their title on the decree. 
They valued their claim at Es. 254^ which included not merely 
the claim for the lancb but also a sum of Es. 165 for mesne 
profits. 

The defendants denied that they had ever ceased to have 
possession and they contended that Gangabai had no right to 
possession under the order of December, 1886, inasmuch as she 
had assigned the decree j that the proceedings in 1886 were void, 
and that this suit, being brought more than twelve years after the 
date of the decree in 1S32, is barred. 

The Subordinate Judge dismissed the suit. 

The plaintiffs appealed on the point of their right to recover 
possession and they valued this claim at Es. 89. The Appellate 
Court reversed the lower Court^s decree and allowed the whole 
claim of the plaintiffs (valued in the lower Court as above 
stated at Es. 254), The Judge held that the present suit wms 
not barred by limitation, being within twelve years from the 
date of the symbolical possession obtained by Gangabai in 1886* 
In his judgment he said : — 

I cannot endorse the view taken in the lower Court. Although Gangabai 
had sold her rights under the decree before she obtained execution of it, it is 
still clear from section 232, Civil Procedure Code, that the right to obtain 
execution continued to vest in her alone. The transferee could not execute the 
decree until he had obtained the express permission of the Court to do so, and 
the Court was at liberty to grant or withhold such permission at its discretion. 
Wliat the purchaser acquired under the sale-deed, therefore, was an equitable 
right to compel his vendor to execute the decree on his behalf. It was a sale of 
an imperfect title and the vendor was bound to complete the title if it lay in her 
power to do so. Or if this view should not commend itself, it is at least clear, 
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from the fact that Gangabai had sold the decree and from the mention of 
Ambaram’s name in the first order to give possession, that she was acting on 
behalf of the transferee. This I think is beyond question. The matter now 
settles itself. The evidence certainly suggests that actual possession never left 
the defendants, though pkintiffis do not admit this. They are scarcely con-' 
cerned to deny it however, for even on the supposition that Gangabai 
obtained nothing but formal or sjaubolical possession, their claim would ba good. 
Limitation must run from the date on which such possession was taken and 
the present suit was institutod within twelve years from that date,” 

Defendant 3 preferred a second appeal. 

Yastdeo 11. Joglehir for the appellant (defendant 3) :“This suit 
is harred by limitation. The decree in virtue of which the- 
plaintiffs claim the land was passed in 1882. 

We never gave up actual possession in the execution proceed- 
ings of 1886, What Gangabai then got was mere symbolical 
possession and such possession is of no use to the plaintiffs — 
Havjivan v. There^^ no evidence in the ease to 

show that Gangabai after she got symbolical possession, did any 
act to put the plaintiffs or their assignors in possession of what 
she obtained in execution of the decree which she had transferred. 
This being so, and the plaintiffs having had no connexion with the 
property in dispute within twelve years of this suit, their 
claim is time-barred. 

Next, we contend that the Judge was wrong in reversing the 
decree and in allowing the claim in its entirety. In the first 
Court the whole claim was valued at Es. 251-3-6, that is the 
relief for possession was valued at Es. 89-3-6 and that for mesne 
profits at Es. 165. The plaintiffs^ claim in appeal related only 
to possession and not to mesne profits. Therefore the decree of 
the first Court ought to have been reversed only wfth respect to 
possession. 

IL C, Cog ciji ioT the respondents (plaintiffs): — Symbolical 
possession is equivalent to actual possession as between the 
judgment-cceditor and the judgment-debtor. The order of 
December, 1886, clearly 'directs that possession should ho given 
to Gangabai, the decree-holder, or to her assignee on her behalf. 
The assignee was not a mere stranger, therefore" tlie ruling in 
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Uarjivan w Shivram does not apply. The decision in Shanhar 
Bisto Y. Warsingrao is in point. Our suit was broiiglit within 
twelve years from the time Gangabai was put in possession^ 
therefore this suit is not barred. 

The Judge in appeal reversed the decree wholljr by mere over- 
sight. Even in second appeal tEe claim* is valued at Rs. 254i-3<-G» 
This valuation will have to be corrected. 

Ra.ka.be^ J. : — There can be no doubt that as between the 
judgment-creditor or his assigns on one side, and the judgment- 
debtor or his heirs on the other, symbolical possession was as 
good as actual possession to give the purchaser or his assigns tho 
right to bring his suit for possession within twelve years from 
that date. We onlj^ recently discussed this question in a recent 
judgment of this Oourfc/'^^ The case of Ilarjivan v. SUvmm-^^^ is 
not in point, for there the defendant was not the judgment- 
debtor, but a third person. The decision in SJianJmr Bisto v. 
2Tarsingrao is an authority in point. The claim was therefore 
very properly held to be not barred. 

As regards the second objection, the claim in the first Court 
was valued afc Rs, 251, including the claim for the property, and 
Rs. 165 for mesne profits. In appeal the plaintiff valued his 
claim at Rs. 89 only. The lower Appellate Court however, 
througli oversight, awarded the entire claim. The abandonment 
of the claim for mesne profits cannot be treated as a mistake, and 
the valuation corrected now in second appeal as respondent's 
pleader now suggests. 

"We vary the decree of the lower Appellate Court by disariow- 
ing the claim for mesne profits and restricting it to the property 
in dispute. Costs in proportion. The remaining costs to be 
borne by each, party. 

Decree varied^ 
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Before Mr, Justice Banadc ajid Ilr, Justice Crowe. 

JAGJITANDAS (oek^inae Plaintiep), Appellant, v* BAI AMBA and 
anotheb (original Dependants), Eispondents,-'' 

Adverse possession^-- Joint family— Adverse possession of a co- sharer as 
against another eo-sharer — Burden of proof— Limitation^ 

Tlie land in que.stion in this suit had formerly been the joint property of 
three brothers. Kalian, Dullabb and Vallabh. In 1884 Kalian and Yallabli 
removed to a villa, ge elsewhere, and Diillabli was left in exelnsivo possession of 
the land wliieh he cultivated until Ins death in 1894, when liis daughter, tlio 
first defendant, entered into possession. In 1888, however, Kalian and Vallabh 
had sold the land to oneKagar, who in 1895 sold it to the plaintiff. In 1897 the 
plaintiff brought this suit for possession. TIio first Court passed a decree in his 
favour, but on appeal the Judge reversed the decree, holding that the defendant 
and her father Dullahh had had adverse possession for more than twelve years 
and that the suit was therefore barred. 

On second appeal, 

Ileld^ by the High Court, that adverse possession had not been proved. The 
burden of proving adverse possession should have been placed on tlie defendant. 
Possession to bo adverse must be shown to be continuous, public and adequate 
to the circumstances of the case. 

As lietweeii brothers, especially" when no partition is proved, the adverse 
possession of one should be proved by moi'e satisfactory evidence tlian was given 
in tins case. 

Second appeal from the decision of Klian BabadurB. E. Modi, 
Additional Eirst Class Subordinate Judge, of Surat, 

reversing the decree of Edo Sdlieb M. B. ITora, Second Cla.s.s 
Subordinate Judge at Surat. 

Suit for possession. The land in question had been the 
joint property of three brothers, Kalian, Dullabh and Yallabli. 
In the year 1884, Kalian and Vallabh removed to a village in 
the Gaekwdr^s territory, and from that time Dullabh remained in 
exclusive possession of the fields until his death, which took place 
in 1894, when his daughter Bai Amba (defendant No, 1) took 
possession. 

In November, 1888, Kalian sold the land to one Nagar by a 
registered deed of sale. This deed of sale was attested liis 

* Second Appeal, No. 424 of 1900. 
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brother Valhibb, and in 1895 Nagar, in his turn, sold the land 
to Jagjivaii Parbbudas (the plaintift). This sale-deed was 
attested both by Kalian and Yallabh. 

Ill 1897 plaintiff brought this suit to obtain possession. 

He alleged that Kalian had become the sole owner of the land on 
his undertaking to pay the family debts and that Bai ximba^s 
father Diillabh had cultivated it merely as a tenant. 

The defendant contended that she and her father Dullabh had 
held adverse possession for more than twelve years and that the 
suit was barred. 

The Court of first instance decreed plaintiffs clainij holding 
that on Kalian's undertaking to pay off the ancestral debts, his 
brothers Vallabh and Dullabh had relinquished their interest in 
the land, that Dullabh had been merely a tenant of Kalian and 
that his possession was not adverse. 

This decision was reversed in appeal by the Additional First 
Class Subordinate Judge, A.P., who held that the property had 
remained joint, that Dullabh was not a tenant and that his 
possession being adverse to both Kalian and Vallabh, the suit 
was barred by limitation. 

Plaintiff preferred a second appeal to the High Court. 

Mamihhai Ncmabhai for appellant (plaintiff). 

Ct. J/. 'Desai for respondent 1 (defendant 1). 

Ranide, J. ".-—The dispate in this case relates to two fields in 
Uchhrel. 

The plaintiffhs case ■was that these two fields together with 
three others, about which there is no dispute now, belonged to 
three brothers, Kalian, Dullabh and Yallabh. In a partition 
between the three brothers, Kalian obtained these lands for his 
share as he undertook to pay the family debts. Kalian sold the 
lands to one Nagar in 1945 (Samvat) and Nagar sold them to the 
plaintiff in Samvat 1951 (1895). The lands were cultivated by 
Dullabh as tenant of Kalian and Nagar till 1894, when Dullabh 
died, and his daughter, the defendant Bai Arnba, came inro 
possession. When plaintiff claimed possession as purchaser of 
the lands in dispute, Bai Ainba refused to give up possession, and 
hence the suit. 
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Bai Amba stated that in the partition Dullabh her father^ and 
not Kalian^ undertook to pay the family debts and the lands fell 
to Dullabh ’s share. He was in possession as owner for twenty 
yearSj and after his death ^she, as his daughter and heir^ succeeded;, 
and Dullabh had also made a will in her favour. She denied all 
knowledge of the sales and leasesj, and stated that Kalian had 
relinquished all interest in the lands and could give no title to 
the plaintiff. 

The Court or first instance found that the sale-deeds passed by 
Kalian and Nagur were proved and that they were not nominal 
transactions. It also found that Dullabh held the lands as tenant 
of Kalian and Nagar and not in adverse right as ownier^ so that 
plaintiff^s claim was not time- barred, A decree was accordingly 
passed in plaintiff^ s favour. 

In appeal the issues were the same as in the first Court. Tlie 
lower Appellate Court found that there w-as no partition between 
the three brothers and the lands did not belong to Kalian solely. 
It also found that the leases said to have been passed by 
Dullabh to Kalian and Nagar were forged and did not represent 
any real transactions. It held, furthei’, that as the property was 
joint, Kalian had only a one-third share, and that plaintiff, as 
purchaser from Kalian, could not claim the two fields in dispute 
because he had obtained possession of the other three fields which 
exceeded Kalian^s one-third share. It accordingly hold that 
plaintiffs suit must fail on this ground, and it held further that 
it must also fail because Dullabys possession was in adverse right 
and for more than twelve years. For this reason also the suit 
must fail. The decree of the first Court was accordingly reversed 
and plaintiff s claim disallowed. 

Ill second appeal the chief point urged was that the lower 
Appellate Cuurl w^as in error in holding that Diillablf s possession 
was adverse for over twelve years which barred plaintiffs claim. 
It was further urged that as the Court had hold that there was 
no partition. Kalian and his other brother Vallabh were owners 
of the lands in dispute by right of survivorship, and plaintiff 
succeeded to their rights. 

After hearing the arguments on both sides, W'e feel satisfied 
that both the grounds on which the lower Appellate Court has 
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disallowed plaintiffs claim cannot be supported. Accepting the 
findings of facts of the lower Appellate Court, it is clear that 
if there were no partition between the brothers, the fields were 
joint property, and Dullabh cannot claim any exclusive right to 
the same except on the ground of adverse possession for over 
twelre years. On Dullabffs death Kalian and Vallabh, his two 
brothers;, would succeed by right of survivorship. As Kalian 
passed the deed of sale to plaintiffs vendor Nagar, and Vallabh 
joined in the same, it is plain that all the rights of Kalian and 
Vallabh would pass to the plaintiff, and the lower Court's view 
that Kalian only obtained a third share (which was less than 
the three fields of ^Yllic}l plaintiff had obtained possession) and 
that therefore plaintiff had no right to sue for the two fields 
cannot bo regarded as consistent with the facts founds except of 
course on the ground of adverse possession. 

The question thus really turns upon the point whether Dullabh^s 
possession .can be regarded as adverse for over twelve years. 
If the property was joint, the burden of proving exclusive 
adverse possession must rest on the defendant, who claims to be 
Dullabffs heir and devisee. The lower Appellate Court placed 
this burden on the plaintiff. In the case of a joint family, 
where no partition was proved, the mere fact that two of the 
brothers, Kalian and Vallabh, went to live in a neighbouring 
Gailcwadi village would not make the possession of Dullabh, 
who continued to live in the village of Uchhreb necessarily 
adverse. The respondent’s pleader contended that Kalian’s deed 
of sale, as also Nagar^s sale-deed, mention the fact of Dullabh ’s 
possession. The deeds (Exhibits 29 and 31) show that Dullabffs 
possession commenced eight years before the deed of sale of 188S, 
audit wms urged that he was thus proved to be in adverse 
possession for over twelve years at the time of the suit. These 
recitals in Exhibits 29 and 31 might prove possession over 
twelve years, but by tliemselves they cannot prove adverse 
possession as against Kalian or Nagar, because both the sale- 
deeds mention the fact that Dullabh held the lands in his 
possession as tenant. Though the leases were held to be forgeries, 
these recitals cannot prove that Dullabh’s possession was adverse. 
The only other evidence of adverse possession was that furnished 
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by tlio statement that Duilabh instigated KaliaiVs creditor Morar 
to execute his decree against Kalian. Accepting this evidence 
for what it is worth, this instigation took place in 1 889 (Exhibit -tO). 
This evidence would not secure to Dullabli adverse possession 
for over twelve years^ as the present suit was brought in 1897. 

These are the only grounds on which the lower Appellate 
Court has relied to prove Duilabh''s advei’se possession for over 
twelve years. They prove nothing of the kind. At the most 
they prove adverse possession for eight years counting from 
1889. Even coimting from the time wdien Kalian left the 
village towards the end of S. 1941/ it is doubtful if Dullabli^s 
possession extended over twelve years. Possession to he adverse 
must be shown to be continuous^ public, and adequate to the 
circumstances of the ease. As between brothers, especially wdien 
no partition is proved, the adverse possession of one must be 
proved by more satisfactory evidence than it has been done in 
this case - — Raclha Froshacl Singh v. llcmi Coomar . Singh ; 
L(mhmesioaT Singh v. Manowar EosseinS^'^ 

We should xmder these circumstances have felt ourselves 
justified in reversing the finding of the lower Appellate Court 
on this point. It appeared to us, however, that in the lower 
Appellate Court some confusion arose from the way in which 
the fourth issue was worded. The wording was proper enough 
in the view taken by the first Court which held the partition 
proved and the leases genuine. AVhen these findings were 
reversed by the lower Appellate Court, the old fourth issue xvas 
out of place. The burden of proving adverse possession should 
have been placed on the defendant, and not on the plain tiif. 
The respondent-defeudant may have been prejudiced by this 
circumstance. We accordingly send down tlio following issue, 
ok. 

Whether the respondent-defendant has proved that Dullabli 
was in exclusive adverse possession of the lands for over twelve 
years so as to confer full title on Duilabh ? 

Finding to be returned within two months. 


Issue sent dowru 


APPELLATE CIVIL. 

Before Mr* JiisUoe ^amde and Mr. Justice Croloe, 

TINAYAK NAESINYH (ORiGiiSrAL BeeEiVbaht No. 1), Appellant,'??.' ■ ■■■ 
DATTO GOYIISTD AND others (0rigin4L Plaihtiefs), EespondentsA’ 

Hindu Laiv--Joint faniily----Self-acqxiisiUo^--~Hm — Burden of proof— 

Findings of fmt--~^Bin(lings based ujoon pxresimjMions onJg— 'Second appeal 
— Practice, . ■ ■ 

In a suit for iiartition brouglit in 1898 tlio plaintiffs claimed a share in tlie 
income of a certain mini village wliicli liad been purcliased by the defendant in 
1873. The defenclanfc pleaded that it was liis self-acquired property ; and 
{h) limitation. The Court of first instance rejected tlie claim, but in appeal the 
Judge held that the burden of proving self -acquisition and exclusive enjoyment 
lay upon the defendant, and that in the absence of sncli proof tbe presumption 
was in favour of tlie plaintiffs. He therefore reversed the decree and awarded 
tlie plaintiffs’ claim. On appeal to the High Court, 

Held (reversing the decree and remanding. the case for re-trial) that the burden 
of proof lay on the plaintiffs. It was for them to show that the purchase had 
been made out of ancestral funds and they were also bound to prove that they 
had been in receipt of their share of the income. That burden eonklnotbe 
sliifted on to the defendant, vho acquired the property and iiiAvliose name and 
possession it had admitioclly been for velars. 

Second api»Eal from the decision of E. Knight, District Judge 
of Siitara^ reversing the decree of Rao Saheb Atmaram J. K., 
Second Class Subordinate Judge of Yita. 

Suit for partition. The parties belonged to different brandies 
of the same family, being descended from a common grandfather. 
In 1898 the plaintiff brought this suit, claiming a share ’in the 
income of a certain inain village which had been bought by the 
first defendant in 1873. The first defendant was registered in, 
the Government record as the proprietor of the income of the 
v.illage. 

It "was proved that there had been a partition of the family 
propert}' in 1879. 

The first defendant pleaded that the property was his self** 
acquired property and also that the claim was barred by limitation. 
The other defendants admitted the claim. 

The Court of first instance dismissed the suit. 

Second Appeal No. 44-9 of 1900. 
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In appeal the District Judge held that it lay on the defendant 
to prove (a) that the property had been acquired with his own 
funds, and (d) that he had had exclusive enjoyment of it ; and that 
in the absence of such proof the presumption was in favour of the 
plaintiffs. Ho therefore reversed the decree and allowed the 
plaintiffs^ claim. 

The first defendant appealed to the High Court, 
for appellant. 

Balaji A, Bhagwat for respondents. 

Ranabe, J. — -It appears to us that the District Judge has relied 
too exclusively on presumptions, and has not based his findings 
on a consideration of the evidence produced in this case by both 
parties. The District Judge seems also to have placed the burden 
of proof on the wrong' party. 

Plaintiffs sued to recover a fourth share in a certain inam village, 
or rather in the income of the said village, which was admittedly 
purchased by the first defendants father so far hack as 1873 in 
execution of a mortgage decree in his favour. Plaintiffs and 
defendants are near relations^ representing different branches 
descended from one grandfather. According to the plaintiffs, the 
partition took place seven or eight years liefore suit, and tliey 
claimed the share of the village as ancestral property. The 
defendants, other than defendant 1, admitted the claim. 

Defendant 1 claimed to have purchased the property in 1873 
with his owm funds, and to have been exclusively in possession 
ever since. The Court of first instance upheld this contention. 
It held that the partition took place twonty-four or twenty-five 
years ago, and that the purchase was made subsequent to the 
partition. In appeal the District Judge found it proved that the 
partition took place in 1879, and as the purchase was made in 
1873, he held that the property must be regarded as ancestral, 
inasmuch as defendant had not shown that it urns acquired out 
of his own funds. This was not the only presumption made in. 
the case. 

The next presumption made; was that as defendant 1 was the 
Kulkarni, he had sole charge of the records, and those records 
umuld contain no evidence of .plaintiftV I'eceipt of their share of 
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the money, and that therefore^ until defendant showed affirmatively 
that he had exclusive enjoyment, plaintiffs were not bound to show 
that they had received their share of the profits from 1879 to 1898. 
It was accordingly presumed that plaintiffs were in receipt of 
their share of the income, as defendant had failed to discharge 
the burden of proof that lay on him. The evidence filed in the 
case was not referred to in the judgment on either of the points 
noted above. 

Findings of fact based on a long chain of j)resumptions of this 
kind can never be satisfactory. The District Judge should have 
found expressly that the purchase of the village was made out of 
ancestral property and not from the private funds of the defendant. 
It does not always follow that because the members of a family 
have not separated, no member among them could come into 
possession of self -acquired property. As both parties admitted 
partition, and the partition was proved to have taken place in 
1879, it is obvious that plaintiffs were bound to prove positively 
that they were in receipt of their share of the income- This 
burden cannot be shifted on to the defendant who acquired the 
property, and in whose name and possession it admittedly has 
been for these twenty-one years. We would draw the attention 
of the District Judge to the decision in Ramchandra v. Narci^anS^'> 

As we are unable to accept the findings, we reverse the decree 
of the lower Appellate Court, and remand the case for re-trial 
after laying down the proper issues on the lines stated above, and 
placing the burden of proof on the right parties. Costs to abide 
the result. 

Decree reversed and case remanded^ 


1900 . 
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APPELLATE CIVIL. 

Before Mr* Jt^t-iee Eanade, Mr. justice Oroim and Mr, Justice WhiUoortlu 
In Me MHlGrHA and othees.'^ 

Indian Stafnjy Act (II of 1899) ^ schedule I ^ articles 82 a^uIdO^ 
Mortgage — Miirtlier charge 

Certain property wis mortgaged witli possession for IL. 180 by a deed o£ 
mortgage dated 23rd May, 1895* The deed was on a stamp paper of Its. 2 (two). 

On 23rd Angnst, 1899, the sam@ proi^erty was ro-mortgaged to the same 
mortgagee for Es. 250, made np of Es, 180, the consideration for the former 
deed, and another sum of Es. 70 due to the mortgagee. This second deed was 
Written on a stamp pax)er of Re. 1. 

/ieMj that the second deed was not intended to operate merely as a further 
charge, but as a new mortgage in which : the x)reYioiTS one merged, and that it 
should therefore be stamped as a mortgage-bond with possession for Es. 250. 

Eefeuence under section 57 of tlie Indian Stamp Act (II of 
1899), by P. S. P. Lely, Esquire, Commissioner, N. D. 

The reference was in the following terms 

Megha Ada and Ms two brothers mortgaged with possession 
their field situate in the limits of Mouje Kaligooa, ti^.luka 
Viramgam, to Agarsing Jalamsing for Rs. ISO, and passed a deed 
of iiiortgage on 2f3rd May, 1895, on a stamp paper of Rs. 2, The 
deed was duly registered. 

The same executants re-mortgaged the same field to the same 
mortgagee for Rs. 250, which consideration was made up of the 
said Rs. 180 and other debt of Rs. 70 due to the mortgagee. The 
mortgage-deed was executed on 2 Brd August, 1899, The stamp) 
duty paid on this was Re. 1 only. 

The document having been produced for registration, the 
Sub-Registrar impounded and forwarded it to the Collector inider 
section 33 of the Stamp Act, in ordei^ to decide whether the stamp 
duty paid was sufficient. 

The Collector referred the question for the opinion of the 
Government Pleader, and the latter opined that the duty paid 
was sufficient, holding that the ■'instriiirmiit .weis one' of further 
cdiarge ,mortgaged^pro .and'' therefore fell under article 

Civil Eefereiiee, Xo, 20 of 1&9D. 
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32 of sehediile I of the Indian Stamp Act. The Collector 
endorsed the instrument accordingly and returned it to the 
Sub-Registrar through the District Registrar, The latter officer^ 
instead of sending it oii^ returned it to the Collector for re-con- 
sideration^ pointing out that by the execution of the mortgage- 
deed of 2ord August, 1899, that of 23rd May, 1895, had lost its 
force, that it was w-orded accordingh^, that it was no instrument 
of further charge, that the amount secured thereby wms Rs. 250, 
that such instruments were always treated as mortgage-deeds, 
and stamp duty and registration fee were levied accordingly, 
that if it be held to be a deed of further charge, Government 
revenue w^ould suffer and that it was chargeable with a stamp 
duty of Rs. 3. 

The Collector again consulted the Govexnnient Pleader, who 
safe! that as the District Registrar ■was for Rs, 3 stamp duty, it 
might be levied. 

The Collector has therefore referred the matter to me. 

The question for decision is whether the duty of Re. 1 paid 
on the fresh mortgage-deed is sufBeient or not. 

The landed property secured by the mortgage-deed is con- 
tinued in the possession of the mortgagee in satisfaction of an 
account debt of Rs. 70, which is practically a further charge on 
the property mortgaged. The instrument therefore seems to fall 
under article 32 (a) of schedule I of theGencral Stamp Act, and 
is liable to a stamp duty of Re. 1. 

As the point is not quite clear and as the decision in this 
ease will govern future similar cases, that matter should be 
referred for the decision of Her Majesty^s High Court, of 
Jiidieatine at Bombay (section 57 of the Indian Stamp Act)."^' 

The mortgage deed of Rs. 250 was as follows : — 

(Translation.) 

We have mori gaged to yon i:)asa8tn field 1 in nnmbcr belonging to ns for 
Es. 250, naiaoly two linndred and fifty of tlie Bombay currency. The said field 
is silaato ilie sirn (field limits) of the village of Monje Kaliana, Snb-Tiikdi 

t^lnha, ViiWiiigam, Txikdi Zilla Ahmedabad. The x^articnlars of the four 
boiiiidaj’ios tlioreof are as folloAVs : 

(Here the desci.ix:)tion of the boundaries is given.) 

Tbe field situate within the aforesaid fonr boundaries together 'with the 
border lands and emban'kments in accordance with its original limits. The same 
IS entered in the Government records in the name of onr nncle, Gadhvi Jibhai 
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Diiiigar/ Tlie same was at first in the possession and enjoyment of our fatlieriwlio 
used to cultivate tlie same, and after his death the same was in our possession and 
enjoyment by right of heirship and we used to cultivate the same. And from the 
time the same was mortgaged to you on the 14tli of Vaisakh Va,d of Sam vat 
1951 (corresponding with the Englisli date the 23rd of May in the year 1895) 
for Es, 180 and ivas handed over in your possession, up to this day the same Ims 
been in your possession and enjoyment and you lia,ve been enjoying the iiicume 
thereof. The very same field has again this day liccn mortgaged to you and 
(possession thereof) has been handed over to you by this deed of mortgage, and 
we have given the same to you in mortgage for the alcove mentioned Es. 250. 
No interest is to be paid in respect^ of the said rupees, and in consideration 
thereof -’no vaje or ghas (grass) has to be claimed in respect of the said field. 
The period in respect thei'eof is fixed at 1, namely one year, at the expiration of 
which period the said field can be redeemed at the time ot furrowing for sowing 
cotton pods on the amount being paid off. Therefore up to that time you arc 
to cultivate and get others to cultivate or sub-mortgage the said field or sell off 
your mortgage right to another person, or deal with your said mortgage right in 
any way you may please. We nor our heirs and representatives arc to cause 
any sort of objection in injury to you and your heirs and representatives, and 
should any one cause any obstruction or raise any objection or raise any claim 
against you in respect of the said field, we and our heirs and representatives are 
to answer for the same amicably. And \ve have taken the above mentioned ■ 
mortgage sum of Es. 250 in accordance with the following particulars : — Es. 180 
were payable in respect of your mortgage right on the said field on the said date 
and Es. 70 have been caused to be credited in respect of the debt due by us to 
you under an account. In this way we have received Es. 250 in all and wo 
have given this mortgage-deed in respect thereof of our free will and pleasure 
and in sound and conscious state of our minds. The same is valid. And as to 
the salami paj^able to the Sarkar for the field tlie same is on you as long a,s the 
field remains mortgaged with you. You are to pay the same.” 

There was no appearance for any of the parties. 

Kanadb, J. On reading the bond of Es. 250, it seems clear 
that it was not intended to operate merely as a further charge 
under a still subsisting mortgage, but as a new mortgage for 
Es. 260 in which the previous one merged. It should therefore 
be stamped accordingly as a mortgage-bond with possession for 
Es. 260. 


O/'der acconliiifjl-^. 
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Before Mr- JrMke Banade^ Mr- Justice Crowe und Mr. Justice Wliliv-orlli* 

" LAXBMIBAI GAXESH EAGHUNATH (DEriiiNDANT)/‘= 

6'kmj) xkt (II of I899)i article I, schedule I---Achnov:ledgmcnt-- 
Btamp'-^ Agreement. 

Pliihitiff sued upon an acknowledgment ])assed by tbe defendant to tlie 
foJlowing etFeet : — 

This day nipoos two Imndred aiul forty- one I received. The interest thereon 
is b}^ agreement fixed to be at the rate of Ee. I per cent per month. This is the 
account in respect of the same.” 

The acknowl( 3 dgmeut bore an anna stamp. 

Ileld^ that the above acknowledgment was an agreement and as such required 
an eight-anna stamp. 

This was a reference by Rao Salieb B. S. Josbi, Second Class 
Subordinate Judge of Mahad, under section 60 of the Indian 
Stamp Act (II of 1899). 

Plaintiff sued upon an acknowledgment signed by the defend- 
ant on iGth January 1900. 

The acknowledgment bore an adhesiye stamp of one anna and 
ran as follows : — 

“The account given in writing to Laxumibai, widow of Eango Raghunath 
Chitre, inhabitant of Ainhad, by Ganesh Raghiinath Tipnis, iiihahitant of 
Alahad, is as written below : 

“Ganesh Eaghunath Tipnis, inhabitant of Alabad, taluka Alahad. 

Cr. _Es. ■■ I)r. . Es. ■ ' 

241 . ■ 

The liinav date— the 1st of roush 
Vadya, the English date the 16th of the 
inonthofJanuaryoftheyearlOOO— 
On this day iTipcQS two hundred and 
forty-one I received. The interest 
thereon is by agreement fixed to be at 
the rate of Ee. i- per cent per month. 
This is the account in respect of the 
same*” 

AVitli reference to this acknowledgment the Subordinate Judge 
of Alahckl made the following reference i” 


Civil iieference Xo, 16 of 1000, 


m. 


TiiK iNDiAif LA.W mvoum 


IVOL. XXV. 


1900 . 


LAXI^\^BAI 

V* 

liAGlHirHATlI. 




^^Tho plaintil! lias brouglit tliis suit to recoveries, 2-il prm« 
cipal and Es. 11-1-2 interest on an acknowledgiiieiit signed by 
the defendant on IGth January 1900. 

The acknowledgment mentions the fact of interest at 12 annas , 
per cent per month having been , agreed upon^ but' contains no 
express stipulation to pay. In the ' Stamp Act passed last year;' : 
(Acb Xo, II of 1899) the following proviso has been inserted in 
article 1 of schedule 1: 

" Provided tliot siicli acknowledgment does not contain any promise to pay tlie 
debt or any stipulation to pay interest or to deliver any goods or otliei* proj>erty.’ 

This proviso is an improvemerit upon the Stamp Act of 1879, 
which did not contain it. The Legislature howevei', while exclud- 
ing acknowledgment containing a promise to pay the debt or a 
stipulation to pay interest or to deliver goods or other property 
from the applicability of article 1 of schedule 1, has noiuher said 
within the category of what documents or instruments the}?’ are 
to be placed, nor has it specified the amount of stamp duty leviable 
on them. It need not be said that the proviso as regards interest 
being intended to be an exception to section 23 is not controlled 
by it. Further, it seems from the definition of the word * instru- 
ment ^ given in clause 14 of section 2 of the Act that an acknow- 
ledgment is not intended to he included within it. 

Now the acknowledgment sued on cannot be held to be a 
bond, for, besides being unattested, it creates no express obligation 
and contains no express promise to pay. It is true that the 
definition of the word ^bond^ as gh"cn in the Act is not 
exhaustive, but the very word ^ bond ^ in its etymological as well 
as general sense conveys the idea of an express obligation, 
similarly the acknowledgment cannot bo treated or dealt with 
as a promissory note, for the essential element of the lattei*, viz. 
a promise to pay, is absent. The above being my difficulties, 

I think the only possible way of escape is to treat the 
acknowledgment as such and as falling within article 1 of 
schedule 1, in spite of the reference to the rate of interest which 
it contains. All fiscal enactments must be constrned strictly, and 
inasmuch as the acknowledgment in question contains no express . 
stipulation to pay interest, it must be held that it is not affected 
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bo urged tliafc ir it does not contain an express promise to pajg 
it at least implies sncli a promise. But if such a contention were 
allowed^ even a bare acknowledgment would not come wdtliin 
the purview of article 1 of schedule 1, because every acknowledg- 
ment must imply a promise to pay^ and more especially when it 
is obtained to supply evidence of money lent and advanced » For 
the above reasons I refer the following ciiiestion for the opinion 
of the Honourable High Court : 

' Y/Iiether the acknowledgment relied on is sufficiently or 
insufficiently stamped, and if the lattei’, what is the amount of 
stamp ckity^ levialjle on it/ 

My opinion on the above question is that the acknowledgment 
is sufficiently stamped, for reasons already sot forth above. I 
am, however, not sure of the correctfiess of my opinion, and . lienee 
the iiecessity for this referenced 

The reference was argued before Eanade, Groove and Whit^vorth, 
JJ. 

Edo Bahadur F. Government Pleader^ for Govern-* 

meni , , ' 

There was no appearance for either party. 

Prr curiam : — It seems to us clear that the acknowledgment 
in question must be treated as an agreement. The provision 
about interest has reference to the future, and is not covered by 
tlie past acknowledgment. The addition of the proviso in tho 
new Act seems clearly to have been made to remove all doubts 
suggested by the decisions on the old article. As an agreement 
, the dociimeiit v/ill have to pay 8 annas ,Mamp. 


1000. 


Laxxjmibai 

Ganesh 
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APPELLATE CIVIL. 

Befwe Mr. Justice Sanade, Mr. Ju/stifie Crowe and Mr. Justice 
Whitworth. 

1900. The HIMAT PROVIDENT SOCIETY, LIMITED.* 

Wavemder 30, 

— — ” Indian Stamp Act {II of 1899), schedule I, article 47 {d) — Certificate 

cf niembershiio---Policy of life insurance. 

The certificate o£ meuiliersliip of a Provident Society was to tlie following 
effect : — 

You liave, on condition of your conforming to tlie rules and regulations of 
tills society from time to time in force, insured your life in tlie class of 

this society at the ago of 

The name of Mr, , residing at j lias been 

registered as that of the person to whoin the amount due under the rules of this 
society after your death should he paidfV 

Hald, that the above certificate was a policy of life insurance within the 
meaning of article 47 ( 4 ?) of Act*' H of 1899, and as such liable to pay 'ad 
mlorem duty. 

Reference under section 57 of tlie Indian Stamp Act (11 of 
1899)^ by i\ S, P. Lely, Esq,, Commissioner, Nortliorn Division. 
Tlierefereneewasintliefollowingterms:— 

A company called the Himat Provident Society, Limited, lias been formed 
at jSTadiad (Eaira District) for the purposes of insurance of lives of its members 
and distribution of profits among them &c. 

The question whether the certificate of membersliip of the company was 
chargeable with a stamp duty of one anna under article 17 of schedule I of 
the Indian Stamp Ac hi of 1879 having been submitted to the Collector for 
decision (probably under section 30 of the said Act), he was of opinion that as 
the certificate specified the share held by a member of the company it was 
prhrfifmie evidence of the title of the member to the share therein specified 
under section 54 of Act YI of 1882, and that therefore it was liable to a stamp 
duty of one anna ; but as he felt doubtful he referred the matter to me on 31st 
March 1899 under section 45 of the Act. I replied on the 24tli April foiloiving 
that the certificate was liable to a stamp duty of one anna under article 17 of 
schedule I of Act I of 1879 . 

On 15th May 1899 he submitted the question for ray reconsideration, stating 
as under — 

On a second reading of the certificate in question I find that it is not a 
certificate of the i>a-rticular matters described in article 17 of schedule I of the 
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Stamp Act of lS*79j inasmucK as it does not give tlie member any title to any 
skir€j sonpf or sho/i^ in or of tbs company or association. I overlooked tins 
point ".vlien I made the first reference. As stated in ];>aragmpli 2 of niy 
Xo. 1876, dated 31st March last, the certificate of memhersliip guarantees 
payment of the amount of money admissible under rules of the company after 
the death of the holder or of the person insured, sucli an instrument, although 
styled ‘ certificate/ is a policy of life insurance pure and simple and therefore 
chargeable with ad valorem stamp duty under article.; 49 (e) of schedule I of 
the said Act {vide Madras Board’s proceedings of 4he 5th February 1885, 
Ko. 381, and Madras Goverument order Xo. 377, dated the 27th March 1885). 
.In these decisions a certificate of membership in the Madras'^mdu Family 
Provident Society has been held to be a policy of life insurance, 

Tlie other Collectors of the Division were consulted and they were of the 


In Bn ■' / 
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same opinion, i’e. the certificate is a policy of insurance and was therefore 
liable to a stamp duty prescribed by article 47 (d) of schedule I of the Indian 
Stamp Act II of 1899. 

“ In Madras (Government order Xo. 377,^ dated 27th March, 1885,) it was 
ruled that the certificate was a policy of life insuraneg' and therefore chargeable 
with 'ad valorem stamp duty under article 49 of the Indian Stamp Act I of 
1879. 

The certificate entitles the person whose name is registered by the company 
to receive the amount of money admissible under the rules of the company 
after the death of the policy-holder. It therefore seems to be a policy of 
insurance (section 2 (19) (t) of Act II of 1899) and liable to an ad valorem 
stamp duty under article 49 of Act I of 1879 or article 47 {d) of Act II of 
1899 (which latter section applies only to similar certificates passed since the 
coming into force of that Act).” 

The Commissioner, N. D., referred the following question for 
the decision of the High Court : — • 

With what stamp duty is the certificate of membership of 
the Himat Provident Society, Limited, chargeable.-*^ 

The certificate was in the following terms ; 

(Translation of the certificate.) 

Certificate of number 

The Himat Provident Society, Limited. 

Certificate of Membership. . 



Adlress - 

You have, on condition of your conforming to the niles and regulations of 
this society from time to time in force, insured your life in the class 

of this society at the age of 

The name of Mr. , residing at 

, ;y,;B 395_— 1 


, has been 
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registered astliatof tlie person to whom the amount due under the rules of 
this society after your death should be paid. 

Dated Nadiid • 

Compared by Karkun 

Director. 

Secretary and Manager. 

— The certificate should be preserved as it should accompany death 
certificate. 

The reference came on for argument before Eanade;, CrowC;, 
and Whitworth^ JJ. 

Rao Bahadur F. /. Kirtihar^ Government Pleader, against 
the reference. 

Per Guficm We are of opinion that the certificate in qiiestidn 
does not come under article ^19, but falls under article 47 {(1) of 
Act II of 1899^ and is liable to pay ad valorem duty. 

ORIGINAL CIVIL. 

B tf ore Mr, Justice Croioe* 

1901. DICK AND OTHERS, Plaintipps, V., BaUNJI JAITHA and 

March 11, LITDHOO PEEMJI, Dependants.^^ 

Civil Procedure. Code ( JLIV of 188'^)^ section loS — Joint debtors— 'Suit against 
several joint debtors Judgment against one joint debtor who admits claim 
does not bar suit against others— Contract Act {IX of 187.2), section 43— 
Partners— Practice — Procedure, 

In an action against two alleged partners, which eamo on as a short cause, one 
of the defendants admitted the claim and judgment was therefore passed against 
him for the amount claimed. The second defendant denied his partnership 
with the first defendant and his liability to the plaintiffs, and on his application 
the ease as against him was transferred to the list of long causes and postponed. 
He then filed a supplemental written stateraeiib in which he pleaded that the 
cause of action alleged in the plaint was joint 5 that it harl become loorged 
in the judgment recovered against the first defendant and that further proceed- 
ings in the suit were therefore barred, A preliminary issue on this poi^^t waj^ 
raised' and argued. 

that the suit should proceed. In an action commenced against several 
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joint debtors jiidgniont recovered against one of tlieiii wlio admits the claim 
does not bar tbe furtlier prosecution o£ tlie suit against tbe others* 

Heaeihg on preliminary issues. 

Suit against the defendants Dhunji Jaitha and Ludhoo Premji 
for the sum of Rs. 7,931^ being the price of iron sold and delis^ered 
to them as partners. 

On the 29th January^ 1901^ the ease came on for hearing as a 
short cause. The first defendant (Dhunji Jaitha) appeared and 
admitted the claim and a decree was then passed against him 
for the full amount* 

The second defendant filed a written statement denying that 
he was a partner with the first defendant (Dhunji Jaitha) and 
denying his liability to the plaintiffs. As against him the suit 
was on his application transferx-ed to the list of long causes 
and postponed. He afterwards filed a supplemental written 
statement as follows : — 

‘‘ This defendant without prejudice to the defence set forth in his original 
written statement says that the cause of action alleged in the plaint agidnst 
the defendants was joint and one capable of being merged in a judgment 
recovered against one of the defendants, and that on the 29th of January, 1901, 
the plaintiff recovered judgment against the first defendant for the sum claimed 
in this suit in respect of such cause of action. This defendant therefore submits 
that the said judgment is a bar to further proceedings against this defendant 
in respect of such cause of action and that this suit should be dismissed as 
against him with costs.” 

It was subsequently ordered that the following issues should 
ho tried as preliminary issues : 

(1) Whether the judgment recovered in this suit on the 29th 
January^ 1901, against the first defendant is not a bar to further 
proceedings against the second defendant. 

(2) Whether the suit should not be dismissed with costs 
against the second defendant. 

These issues now came on for trial. 

(with 8goU^ Acting Advocate General,) for defendant. 

The suit cannot he continued against the second defendant. 
Judgment has already been passed against his partner^^ the first 
defendant. The joint debt has therefore become merged in the 
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Judgment and the suit is at an end. Eiug v, ; Kendall v. 

HamilionS^^l In Ke Bodgson^^'^ ; McLeod \\ Foioer^^'^ Bemendro 
Coomar v,IiaJendTolaU^^'> ; Nuthoo Lall Y^S/miJm LalF^'^ ; Brinsmead 
V. Ilarmon^"^^; G^msamiv, Bahmihlioy t. C, J, TiimerP'^ 

The latest case on the point is Mit>hmmad Asicari v. Eaclhe Mam 
Singld^^'^ in which it was held that the doctrine of King v. Hoare 
is not applicable in India, at all events in the mofussil. That 
decision is wrong and it is not binding on this Court. 

(with for plaintiff. 

In order to decide whether the rule in King v. IIoare^^^'> applies, 
it ivS necessary to ascertain whether it is a rule of law, or mei’cly 
a rule of procedure. We say it is a rale of procedure. If so, we 
must take our procedure in India from the Civil Procedure Code 
(Act XIV of 1882), and section 153 of that Code is decisive on 
these preliminary issues. The procedure in England may he 
different, hut in India we are bound by that section. Is this 
rule then a rule of procedure ? In Kendctll v. it 

is so called by Lord Penzance (pages 525 and 530 of the report) 
and by Lord O' Hagan (page 534). The case of McLeod v. 
Power confirms the view that the rule is a mere rule of pro- 
cedure. Eefereuce is there made to two of the English ]’ules of 
procedure, U0, order xin. rule 4, and order xiv. rule 5, which (it 
was said) created certain exceptions to the rule laid down in 
King V, Hoare* It was held that McLeod v, Power did not fall 
within these exceptions : that these special rules did not apply, 
and that therefore the general rule of King v. Hoare applied. 
We contend that if the rule in King v. Hoare is the general rule 
in India, then section 153 of the Civil Procedure Code (like the 
English rules Just mentioned) creates exceptions to it, and that 
this case falls within that section and is an exception. See also 


0) (184.4) 13 31. & 3V. 490. 
(2) (1870) 4 Ap. Ca. 504. 
<3) (1885) 31 Cli. B. 177. 
(0 (1898) 2 Cli. 295. 

<5) (1878) 3 Cal. 35*3. 

(B) (1872) lOBciig, L. U, 
3V, 11. 458. 


(?) (1872) L. n. 7 C. P. 517. 
(S) (1881) 5 Mad. 37. 

<9; (1890) 14 Bom. 408. 

(1900) 22 AIL 307. 

(11) (1S44-) 13 31. & W. 490. 
200 5 18 Cal. (12) (1879) 4 Ap. Ca. 504. 
(r^) (1898) 2 Cli. 295. 
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Weall V. JamesP-'^ All the Indian cases cited aire cases in which 
there were two separate »suits; so that the present question is 
not covered by Indian authority. The case of Uemendro Coomar 
V. Bajendrolall was decided upon the supposition that the rule 
in King v, Hoare was a rule of law, and not a rule of procedure. 
But Kendall v. HawAUon^^ in which Lords Penzance and 
O’Hagaii expressed their views had not then been decided. 

Our first point thus is that the rule in King v. Hoare is in 
India excluded by section 153 of the Civil Procedure Code and 
does not apply. 

Next we say that haviug regard to section 43 of the Contract 
Act (IX of 1872) that rule does not apply. The basis of the 
rule in King v. Hoare is that the liability of partners is joint. 
That is the law in England. By English law, if one of two joint 
contractors was sued he might plead in abatement and the suit 
abated, but the right to sue remained^ and a fresh suit might be 
brought. But if judgment was obtained against one of two joint 
contractors the cause of action was exhausted. 

Eut where liability is joint and several, separate suits will 
lie against the debtors and judgment against one cannot effect 
the right to sue another. Section 43 of the Contract Act has 
made the liability of partners in India joint and several, MoUlal 
V. Ghellahhai^''^'^] Ltchnidas Kkimji v, Kurshoiam^^^ \ Muhammad 
V. IhidJie PiamS^'^ 

Lastly we ask that, if the Court should be against ns on the 
two points we have raised, the proceedings in this case against 
the first defendant and the judgment against him should be set 
aside, and that we be allowed now to proceed against both 
defendants. MiinsiePs GaseP'^ 

in reply. 

The judgment and proceedings against the first defendant 
cannot now be set aside. An application might have been made 
to do this before the order for a hearing on the preliminary issues 

0) {189;T) GS L. T. m (1892) 17 Bom. 6. 

(3) (1878) 3 Gal. 353. (5) (18S2) G Bom. 700. 

♦ io) (1879) .'i Ai>. Oa. 504. (6) (1900) 22 Ail. 307. 

(7) (1885) 10 Ap. Ca. 6S0 atp. 689. 
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was asked for and obtained. The order cannot be made now. 

The first defendant is not here and has had no notice of this 
application. But in any ©vent the application would be useless. 4 
Hammond v. SchofieldS^^ A right cannot be resuscitated/^^ To 
set aside the judgment would be to revive a right that is gone. 

The rule in King v. Hoare is not a rule of procedure. Seo 
Lord Blackburn’s judgment in Kendall v. HamiltonS^^ Section 
158 of the Civil Procedure Code does not prevent the second ^ 

defendant from raising the point on which he now relies. All 
the cases are in his favour except Mtiltammad Y.Radhe 
which is wrong. In England one joint contractor may be sued 
alone^ but he can apply to have his co-contractor joined with 
him. Order xvi. rule 11, and Civil Procedure Code, section 32. 

The law is the same in England and India. Lahslmishanhar v. 

Rohinson v. OeiselM^ 

Crowe, J, : — ^The preliminary issues raised in this suit are — 

(1) Whether the judgment recorded against first defendant in 
this suit on 29th January, 1901, is not a bar to further proceedings 
against second defendant. 

(2) Whether the suit should not be dismissed against the 
second defendant wdth costs. 

This is a suit against Marathi merchants for the price of certain 
iron sold and delivered to the defendants jointly who are alleged 
to have traded in partnership. On the 29fch January, 1901, the 
defendants appeared and the first defendant admitted the claim. 

The second defendant applied for an adjournment, which "was 
granted on certain terms and judgment was passed against the 
first defendant. It is now contended on behalf of the second 
defendant that it being a joint cause of action, the debt has 
become merged in the judgment accor<'ling to the maxim Trmislimt 
in remjudicatam and that the rule laid down in King v. Hoare O’) and 
enunciated more clearly in the House of Lords^ case {Kendall v. 

, ♦ 

(1) (1891) 1 Q, B, 453. , , (^) (1900) %% All. 307. 

(2) Ocloll V. OormaeZ; (1887) 19 (6> (1899) 24 Bora. 77. 

Q. B. B. 223 at p. 228,' , (e) (1894) 2 Q. B. 68^ at p. 687. 

(S) (1879) 4 Ap, Ca, 504. : : : <7) (1844 ) 13 M, k W, 494. J# 
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Hemiltoif-^) and followed in number of subsequent cases applies _ 
to tbe present case. The Judgment in Kendall v. IlcmuUon is a 
most instructive one on the point, not only because of the high 
authority from which it proceeded, but from the fact that the 

subject was treated in lengthy judgments by six of the Judges 

who heard the appeal, and that one Judge, Lord Penzance, dissented 
from tlie opinion of tlie majority. 

It has been contended that their Lordships^ ruling has been 
consistently followed in a number of Indian cases, among the 
most important of which are Eemendro Coomar v. Bajendro Iall,<-^^ 
Gumsami v. SamuHi CUn%a,'^'> LuMidas KUmJi v. ; 

and that the case of McLeod v.Bowed^^ is exactly on all fours' 
with the present case. In the Calcutta case, Markby, J., 
remarked, after holding that the doctrine laid down in King v. 
Hoare was binding on the Courts in India ; If I am at liberty 
to enter upon the general question of convenience, I should 
hesitate much before applying to this country without any 
qualification the rule laid down in King v. Hoare:’ 

It has been contended by Mr. Lowndes for the plaintifi, first, 
that the rule in King v. Hoare- is a rule of procedure (and 
for that proposition he relies on the judgment of Lord Penzance 
and Lord O’ Hagan in the ease of Kendall v. Hamilion above 
referred to), and that being so the provisions of section 153, Civil 
Procedure Code, apply to the case and that the law as laid down 
in the Civil Procedure Code must be observed here in India. 
Secondly, he has argued that the rule in King v. Hoare was 
founded on the principle that a contract by a partnership in 
Eno'land was a Joint contract, and not a joint and several contract 
— 4at in India since the passing of the Contract Act, 1872, the 
effect of section 43 of that Act is to convert such a Joint contract 
into a Joint and several one, and he relies further on the Judgment 
of Straehey, C.J., in Muhammad Ashari v. Badhe Bam Siiighd^^ 
Their Lordships there held that the eflfect of section 48 of the 
Indian Contract Act, 1872, being to exclude the right of a joint 
contractor to be sued along with his co-contractors, the rule laid 

(3) (1879) i Ap. Ca. 504. 

(?) (1878) 3 CaL 353. 
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down in Kin(^ v, Hoare and Kendall v, IlamiUon is no longer 
applicable to cases arising in India (at all events in tlie mofiissil) 
since the passing of the Act, and that a judgment, obtained against 
some only of the joint contractors and remaining unsatisfied, is 
no bar to a second suit on the contract against the other joint 
contractors* He further relies on an oUter dictmn of the late 
Earran, O.J., in Motilal v. Ghellabliai,^^'^ who held in reference 
to section 43 of the Contract Act that as far as the liability 
under a contract is concerned, it appears to make all joint 
contracts joint and several/^ 

Now it is necessary to ascertain, as far as possible, the grounds 
on which the rule in King y, Eoare was arrived at. In Kendall 
Y* Hamilton the reason for the rule was stated by Earl Cairns, 
L.C., to he (page 515) 'Hhe right of persons jointly liable to pay 
a debt to insist on being sued together.*^^ So also Lord Hatheiiey 
observed (page 522) — Each of the co-contractors has a right to 
be sued and to have the matter settled at once, instead of its 
being settled piecemeal/'^ So also in In re Eodgsonp Lord Bowen 
in considering the question, what was actually decided in King v. 
Eoare and Kendall v. Hamilton, explained the grounds of the rule 
as follows (page 188) : — ^'It is based, rightly or wrongly, on the 
idea that a joint-debtor has a right to demand, if he pleases, that 
he shall be sued at one and the same time with all his 
co-debtors. To enforce this right, he is only entitled to plead in 
abatement, but the right is one of considerable business value, 
and is so recognised by the law.^^ 

Now that being, by the clearly expressed opinion of one of the 
authorities, the basis of the doctrine, and in the present case the 
plaintiff having conformed to the view of the law on which the 
rule is based, and having brought his suit against both the joint 
co-contractors in one suit, the question arises, whether I am justi- 
fied in extending the basis of the rule. Mr. Inverarity, wlio 
appeared for the defendants, says that I am, and he grounds his 
contention on the judgment of Byrne, J., in the case of MoLeod v. 
Tow&fP There one joint-debtor had consented to judgment and 
it was held that the rule in King v. Eoare applied, where both 
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joint-debtors were originally made defendants to and had entered 
appearance in the same action and jiidgment by consent had been 
obtained against one of them in that action. There can be no 
doubt that the decision in that case has extended the operation of 
the rule. Proceedings had been already taken against the other 
defendant in the same action. In JFeall v, it was held 

that where joint contractors were sued and one only obtained 
leave to defend, the other submitting to judgment^ the plaintiff 
could go on with the action against the former, effect being given 
to order xiv, rule 5. With the exception of those two cases, in 
all the cases cited both from the English and Indian authorities, 
a second action had been brought. Byrne, J., apparently bases 
his judgment on the fact that there is nothing in the rules 
which will enable him to draw a distinction between the case of 
separate actions being brought against the joint contractors and 
one single action being brought against them, and he treats the 
question as one of procedure; remarking that the rules do 
provide two cases for, what he terms, the non-observance of the 
rule. Those cases are where one of the co*defendants only had 
leave to defend and where plaintiff has obtained judgment by 
reason of default on the part of one of the defendants. If, 
therefore, I felt inclined to follow the authority of McLeod v. 
PoweTf I should have to follow it consistently throughout, and 
should apply the provisions of section 153 of the Civil Procedure 
Code, by which we are governed in India, which lays down as a 
matter of procedure that where there are more defendants than 
one, and any one of the defendants is not at issue with the 
plaintiff on any question of law or fact, the Court may at once 
pronounce judgment for or against such defendant, and the suit 
shall proceed only against the other defendants. Mr. Justice 
Byrne referred to the possibility of its being a casus omissm in 
the English rule of procedure which it might be necessary to 
remedy hereafter, but in India fortunately the Legislature has 
not left the point unprovided for. 

I prefer, however, to base my judgment in this case oh the 
ground that the rule in King v. Iloare strictly construed does not 
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cover tlie facts of the present, case. The principle that a judgment 
recovered against a joint-debtor is a bar to a further action to be 
prosecuted against another joint-debtor does not, in my opinion, 
bar the prosecution of an action already commenced against the 
co«debtors jointly against the second of such joint-debtors from 
the fact that one joint- debtor has admitted judgment. 

With regard to the argument based on the provisions of section 
43 of the Contract Act, it seems to me that that section merely 
takes away the right of a joint-debtor to be sued jointly and to 
plead in abatement a right which was abolished in England by 
the Judicature Acts. It is still open to a defendant to apply to 
the Coui't for joinder of a person who ought to have been included 
in the action and^ to use the words of Earl Cairns, L.O., in 
Kendall v. Kamiltonp^ ^^the application to have a person so 
omitted included as a defendant ought to he granted or refused 
on the same principles on which a plea in abatement would 
have succeeded or failed.^*^ Section 82 of the Civil Procedure 
Code gives the Court absolute discretion, either on application or 
mo mohis to dismiss or add parties. 

It is not necessary to consider the question raised in the third 
portion of Mn Lowndes’ argument, whether the Court, as 
suggested by Blackburn, J., in Munster v. would be justified 

in setting aside all proceedings after appearance in order to nullify 
the operation of the judgment against one defendant as a defence. 
But looking to the circumstances of this case I may say that if 
the necessity had arisen, I should have been tempted if such 
were possible to consider any application directed to that end. 

For these reasons I hold that the judgment recorded against the 
first defendant in this suit on the 29th January, 1901, is not a bar 
to further proceedings in this suit against the second defendant, 
and that the suit should not be dismissed against the second 
defendant with costs. Costs of this preliminary issue to be borne 
by defendant 2. 

At^rneys for plaintiffs : — Messrs* Little & Co* 

Attorneys for defendants i^Messrs. Virji and Madhavji^ 


(1) (1879) 4 Ap. Ca. 501, . 


(2) (1885) 10 Ap. Ca* 680. 
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ORIGINAL CIVIL. 

Before Sir L. IL Jenhins^ Chief Brntioe, and M-i\ JasHce B. Tj/ahJi, 

BANOllOEBM MOORAEJI, Plaintiff, THE MUNICIPAL 
COMMISSIONED POE THE CITY Of BOMBAY, 
Defehdant.’^ 

Municipal Act, Bombay City (Bombay Aet III of 1888), section B27 — Notice 
of suit when necessary — Refitnd of town duties^Limitation-^Llmitatioru Act 
^ (XV of 1877), schedule I, article 2. 

Tke plaintiff sued to recover certain town duties whicii he had paid on import- 
ing grain and sugar, but which under section 195 of the City of Bombay 
Municipal Act (Bom. Act III of 1888) he was entitled to have refunded on 
exporting them. He had applied for a refund in October, ISQQj but his claim 
was rejected on the 21st Pebriiary, 1900. The suit was filed on the 21st August, 
1900. 

Section 527 of the City of Bombay Municipal Act (Bom. Act III of 1888) 
prescribes that one month’s notice shall be given. of any suit intended to be 
brought in respect of any act in pursuance or execution or intended execution of 
the Act, or in respect of neglect or default in the execution of the Act, and article 
2 of schedule II of the Limitation Act (XY of 1877) prescribes, as the period of 
limitation for such suit, ninety days from the date of the act or omission complain- 
ed of. Due notice of the suit was therefore given, but the suit brought in pursu- 
ance of it was not filed until the 21st August, 'i.e. six months after the act 
complained of, ‘ok* the refusal to refund. The defendant admitted the amount 
claimed and the plaintiff’s right to be repaid it, but defended the suit on the 
ground that he, as Municipal Commissioner, had no authority to discharge a 
claim which was not legally enforceable, the suit being barred by limitation. 

Held, (1) that section 527 of the Act did not apply and that no notice to the 
defendant of this suit was necessary. The defendant could not claim that his 
conduct had any relation to the execution of the Act if he knowingly and 
intentionally acted in contravention of its provisions. Here the amount payable 
by way of refund was ascertained and the plaintiff’s right to recover it was 
admitted and the refusal to refund was a deliberate and conscious contravention 
of the provisions of the Act. In such a case it could not he held that the 
money was Iona fide withheld in execution of the Act, and that being so, the 
defendant w’as not entitled to notice under section 527» 

(2) That the suit was therefore not one of the class referred to in article 2, 
schedule II, of the Limitation Act (XV of 1877), and was not barred. 

When it is provided in an Act that notice shall be given to the defendant of 
any suit intended to be brought in respect of an act done in pursuance or 
execution or intended execution of the Act or in respect of neglect or default in 
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its exectitioBj sucli provisioE does not apply wlien tlie action is brought on a 
contract, for the conduct giving rise to the action is a wrongful act or omission 
under the contract as distinct from one in the execution of the Act. 

Case stated for tlie decision of the High Court under section 
617 of the Code of Civil Procedure (Act XIV of 1882) by C. W. 
Chitty, Chief Judge. 

This is a suit brought by the plaintiff to recover from the 
defendant a sum of EvS. 68^ being the amount of town duties, 
to the refund of which the plaintiff claims to be entitled under 
section 195 of the City of Bombay Municipal Act (Bom. Act III 
of 1888) and which refund has been refused by the defendant. 

^^ 2, The facts of the case are not in dispute^ the only question 
being one of law, vk., what period of limitation is applicable in 
such cases. 

3. Two applications were made by the plaintiff for refund 
of town duties : (1) No. 7268^ dated 24th October, 1899, in respect 
of 614 bags of grain ; and (2) No. 7468; dated 25th October, 1899, 
in respect of thirty bags of sugar. (Exhibits A and B.) The 
amounts due in respect of such refunds are Rs. 45-10-0 and 
Rs. 22 6-0, respective^; and it is admitted that, if plaintiff^s 
claim is within time, he is entitled to payment of these amounts. 

^'4. The rules governing such refunds have been put in and 
will he found at page 39 of the book of Municipal Bye-laws. 
(Exhibit No. I.) 

*^ 5, The plaintifFs claim was rejected by the Municipal 
authorities on 10th February, 1900, but the rejection was not 
communicated to the plaintiff until the 21st February, 1900. It 
is conceded that the period of limitation, whatever it may be, 
will run from the latter date. 

6. The plaintiff, on the 21st July 1900, gave the defendant 
notice of his intention to file this suit. The notice was not 
received by the defendant until the 23rd July, 1900, The suit 
was filed on the 21st August, 1900, 

7. The question for their Lordships’ decision will be— 

(1) Whether this suit is barred by the provisions of the 
Limitation Act (XV of 1877), schedule II, article 2, 

(2) Whether, under section 537 (1) {h) of the City of Bombay 
Municipal Act (Bom. Act III of 1888), notice was necessary 
before suit filed. 



I 




H, , ■ * 




YOU XXY.] 


BOMBAY SERIES. 


389 


^^8. I am of opinion (though not without doubt) that both 
questions must be answered in the negative. As to the firsts I 
think that article 2 of schedule II of the Limitation Act could 
not apply at all to this case, being excluded by section 6 of that 
Act in favour of section 527 of the City of Bombay Municipal 
Act. That is a special local law of limitation which would oust 
the general law. As to the second, I think the case is governed 
by the principle laid down in the case of IIcmeMal v. Mwaieipal 
Commissioners'^'^ There seems to be no distinction between the 
obligation imposed on the Municipal Commissioner to pay the 
value of land under section 301 and the obligation to refund the 
amount of town duties imposed by section 195. 

^^9, I should mention that though the amount at stake in 
this suit is small, there are nine other suits pending for various 
amounts in which the same questions are involved. I am also 
told that the defendant has large sums in hand, the refund of 
which will depend on the decision of this case. I have stayed 
proceedings pending the return of this reference. as required by 
section 618 of the Civil Procedure Oode/^ 

Section 527 of the Bombay Municipal Act (Bom. Act III of 
1888) which requires notice of suit to be given is as follows : 

“ 527* (1) Isfo suit shall be instituted against the Corporation or against the 
Commissioner or Deputy Commissioner, or against any Municipal officer or 
servant, in respect of any act done in pursuance or execution or intended 
execution of this Act, or in respect of any alleged neglect or default in the 
execution of this Act — 

{a) until the expiration of one month next after notice in writing has been, 
in the case of the Corporation, left at the chief Municipal office and in the 
case of the Commissioner or of a Deputy Commissioner or of a Municipal 
officer or servant delivered to him or left at his office or place of abode, stating 
with reasonable particularity the cause of action and the name and place of 
abode of the intending plaintiffi and of his attorney or agent, if any, for the 
purpose of such suit ; nor 

(h) unless it is commenced within six months next after the Accrual of the 
cause of action. 

(2) At the trial of any such suit — 

ic) the plaintiJf shall not be permitted to go into evidence of any cause 
of action except such as is set forth in the notice delivered or left by him as 
aforesaid; 
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{d) tlie claim, if it be for damages, shall be dismissed if tender of sufficient 
amends shall have been made beforb ' the suit was instituted, or if, after tho 
institution of the suit, a sufficient sum of money is paid into Court with costs. 
(B) ^There the defenclant in any' such suit' is a Municipal officer or servant, 
payment of the sum or of any part of any sum payable by him in or in 
consequence of the suitj whethei* in respect of costs, charges, expenses, compensa- 
tion fur damages or otherwise, may be made with the sanction of the Standing 
Committee from tho mTiniciptd fundd^ 

Article 2 of scliecliile II of the Limitation Act (XV of 1877) 
provides that for a suit '4*or compensation for doing or for 
omitting to do an act in pursuance of any enactment in force for 
the time being in British India/^ the period of limitation shall 
be ninety days from the date when the act or omission takes 
place. 

If this clause applied to this suit, the plaintiff^s claim was 
barred^ the suit not having been filed until the 21st August, 1900, 
and tho act complained of, the refusal to refund, having taken 
place oil the 21st Pebriiar}^, 1900. 

Seoi-i' (Acting Advocate G-eiieral) for the Municipal Oommis** 
sioner cited Bom. Act III of 1888, sections 195 and 527 ; Act XII. 
of 1888; Limitation Act XV of '1877^ sections 5 and 6 and 
schedule II, art. 2 ; Mcmeklal v. Municipal Co?nmusiomr of 
\ Maxwell on Statutes {2nd Edition), page 575; Coimli 
V. Btcd ; ^Yilson v. Mmjor &c. of Ealifas)S^'^ 

Roherkon for plaintiff cited Ohmde^" Sihhxir v. Ohhop Ghurd '^'^ ; 
Roorno Chmider v. Bcdfour ; Boat v, Maijor of Margate ^^ ; 
Flower Y. Local Board of LoioLegton ^^^ ; Garton v, G, IF. Railway 
Addison on Contract, page 787 ; Limitation Act (XV of 1877), 
schedule II, art. 2 ; Starling’s Limitation Act (4jfeh Edin, 1900), 
pages 130, 137; Iilagandi v. Municipal Committee^ 

Moraiabad^ v. Cliairi Singh 


(1) (1895) 10 Bom* 407 at p, 417. 
m {1854) B Eli. Bl 402 at p. 411. 
(3) (136S) L, n. B Exch. 111. 

(1) (1880) 6 Cab 8. 

(rO(l8G8) 9 Oal. W. E. 635. 
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(6) (1883) 11 Q. B.T). 299. 

(7) (1877) 5 Ch. B. 346. 

(S) (1858-69) Ell Bl Szmi 837—860. 
00 (1873) 2 Mad. 121. 

(10) (1876) 1 All, 269, 27h 
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OJ*: — This is a case stated for our decision under 
section 617 of the Civil Procedure. Code (Act XIV of 1882) by 
Mr. Chitty^ the Chief Judge of the Small Causes Court. 

The suit is to obtain a refund of town duties^ and iu defence 
the Municipal Commissioner has pleaded the bar of limitation 
and insufficient notice of action. 

The facts might suggest the idea that the defence is technical^ 
but I understand the defendant hesitates to discharge a claim 
not legally enforceable. Now the refund is claimable under 
section 195 of the City of Bombay Municipal Act, 1888, which 
provides as follows : — 

(1) When any article upon which town duty has been paid shall be exported 
from the city, the full amount of the duty so paid shall, subject to the provisions 
hereinafter contained, he refunded. 

(2) 8mih refunds shall be paid under such rules as the Commissioner, with 
the approval of the Standing Committee, shall from time to time frame in this 
behalf : 

(3) Provided that — 

(a) no refund shall he paid on any article^ other than timber or flour, not 
exported within six months, or on any timber not exported within twelve 
months, from the date of its exportation ; 

(jb) a refund shall be claimable on ail flour exported from the city withoiit 
proof of the importation of the same into the city, equal to seventy-five per 
centum of the amount of the duty at the time being leviable on the grain from 
which such flour has been prepared ; 

(c) no refund shall be paid unless the same is applied for within one month 
from the date of exportation ; 

id) no refund shall be made of any less amount than five rupees ; 

(e) no rule framed by the Commissioner under this section shall have effect 
unless and until it is confirmed by Government.” 

Therefore the refund is only to be paid under such rules as 
the section indicates. There are rules and they are referred to 
in the case. On an examination of them it appears that the 
amount claimable as a refund is only repayable on the performance 
of certain conditions specified in clauses (a) to (^) of the rule 
relating to the refund on export by sea of goods other than 
grain. 

The final step is that the Auditor will make out a return as per 
form H, ^^and on presentation of receipt (form E) to the Chief 
Accountant, the claim, after comparison with return H, is paid.’^ 
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Now form li in this case lias never been made out, so that there 
lias not boon the required comparison, and as a consequence the 
condition on which alone payment is to be made has not been 
performed. In strictness therefore neither of the referred ques- 
tions arises, as the right to sue for the refund has not matured. 

But then it is said on behalf of the defendant that this view of 
the case is not open, inasmuch as no such objection ivas or could 
be urged by the plaintiff, and that we ought to hear the case as 
though the preliminary conditions had been complied with. I 
am willing to dispose of the case on that footing, and, to ascertain 
what on that supposition would be the relative positions of the 
parties, it is necessary to see what would have beeu done if the 
assumption was in accordance with the fact. The plaintifi would 
have procured an examination of the goods; he would have 
calculated, formulated and carried in his claim : this claim would 
have been examined, the calculations checked, and ultimately the 
amount clue to the plaintiff would have been settled and certified. 
The result would have been that there was an admission made by 
the person authorized in that behalf, that there was a definite sum 
clue to the plaintiff and belonging to him ; there would have beeu 
no uncertainty as to the amount payable or the plaintiff's right 
to be paid. 

So we have to see whether under the circumstances notice 
would have been necessary. The section presciibing notice is 
527, which is in these terms : — 

[His Lordship read the section {mpra page 389) and continued.] 

Now it is ^yeIl established that provisions of this sort do not 
extend to all suits against persons intended to be protected. This 
is amply illustrated by decisions of the English Courts on 
cognate provisions, which are a valuable guide to us in this respect. 
One principle of exception is thus stated by the late Lord 
Blackburn, while still a Judge of the Queen's Bench, in Selmea v. 
Judge where he says; ^'It has long been decided that such 
a provision as that contained in this section is intended to 
protect j>ersons from the consequences of committing illegal 
acts, wliich are intended to be done under the authority of an Act 


(b (1871) li. E. 6 Q. B. 724 at p. 727. 
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of Parliament, but wliicli by some mistake are "not justified by 
the terms and cannot be defended by its provisions. . . . 

I agree that if a person knows that he has not^ under a statute^ 
authority to do a certain thing and yet intentionally does that 
thing, he cannot shelter himself by pretending that the thing was 
done with intent to carry out that statute.'^ Again Mr. Justice 
Lush says (page 728-9) : "It is clear they lorn fide believed they 
were doing what the law allowed, and that is all that is needed to 
entitle them to the protection of the statute.*’^ Mr. Justice 
Hanneii'^s remarks were to tlie same effect. 

The result appears to me to he that the person seeking the 
protection of the Act cannot claim that his conduct has any 
relation to the ^'execution of the Aet,’^ if he knowingly and 
intentionally acts in contravention of its provisions. So here, if 
(as we have to assume) the amount payable by way of refund 
was ascertained and the plaintiff right to receive it admitted^ 
the refusal to refund would have been a deliberate and conscious 
contravention of the provisions of the Act. In such a case it 
would be impossible to hold that the money was hona fide withheld 

in execution of the Act/^ and such conduct would fall precisely 
within the description given i>y Lord Blackburn as disentitling 
a person to notice. I do not say that this has actually been the 
conduct of the Municipal Commissioner ; it has not ; but it is 
what we have to attribute to him in acceding to the suggestion 
that we must treat this suit as though all the conditions precedent 
had been performed. 

There is another mode of approaching this case. It is 
established that notice is not required where the action is brought 
on a contract : for the conduct leading to the action is a wrongful 
act or omission under the contract, as distinct from one in the 
execution of the A.ct ; and it is the breach of a specific contract 
that is the occasion of the right to sue. On the other hand^, the 
exemption from this requirement does not apply to all suits in 
Gontfact as distinct from suits on contract. This is not a fanciful 
distinction ; the rules of procedure have for historical reasons been 
so moulded that a tort may give rise to a suit in contract by the 
ax)plication of a fiction resulting in the implication of a contract, 
while in fact there was no contract. The reason why a suit of 
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this class is not free from the condition of notice is^ that the suit 
is not ill respect of anything done in breach of a specific contract^ 
but in respect o! an act or omission in execution of the Act. The 
form of the procedure therefore is no guide to the character of 
the facts out of which the suit arises. 

Having then arrived at these principles, I will consider whether 
on the required assuD:iptioii it cannot be said that this would ho 
suit on a contract. According to these required assumptions 
there would have been an examination and adjustment of the 
plaintiff’s claim to refund and an admission of the amount due. 
This would have been such an admission and appropriation of 
the amount in question to the plaintiff'^s use as to support a suit 
on an account stated (cL \\ Eolland d)), and it appears 

to me that such a suit, would for the purpose I am iio^v 
considering he nnclistinguishable from a suit on a specific contract;, 
s> that the requirement of notice would have no application 
(c£> Garkm v. f/. W. 

I have not overlooked the decision in Shankar v. 
hut that case as well as those on which it proceeds appear to me 
to be based on the special character of a r%w.iikluda and the 
inference to which it gives rise. 

In the view I take, radicle 2 in the second schedule of the Indian 
Limitation Act, 1877, obviously cannot be a bar, and I therefore 
am of opinion that both the questions should be answered in the 
negative. I am glad that I can so hold, for it relieves the 
defendant of the unpleasant dut}^ of refusing on a technical 
ground to discharge a claim to the pa^unent of 'which (according 
to the stated case) the plaintiff is admittedly entitled. 

Tyab,ti J. ; — I concur. 

Attorneys for plaintiffs : — Messrs, Umvalla and Pavri, 

Attorneys for defendant : — Messrs, Cmtvford, Broiim Co, 
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Before Mr. Justice Candy, Mr. J ustioe Eanade, Mr. Justice Crowe 
and Mr. Justice Whitworth, 

SOM GOPAL BilOGALE (oRiomAL Defenda^^t), Applicant, - y. 
YIISfAYAK BHIKAMBHAT and another (original Plaintiffs),. 

Opponents/^ 

Mdmlatddx — Mdrnlatddrs^ Courts Act (Bonu Act III of 1876), section 4 — 
Natural water-course — Riparian tyroi^rktors — OhstriictiGn to the floto of 
toater-^ Injunction — Jurisdiction, 

Held by tlie Full Bsncb (Wliitworth, J., dissenting) that a Ma'mlatdar bas, 
under the Mamlatdirs’ Courts Act (Bom, Act HI of 1876), jurisdiction to 
inquire into a case in which it is alleged that an upper riparian proprietor has 
unduly inttrfered with the flow of water in a natural water-course from w^hich 
a lower riparian proprietor also takes water. (D 

Application under the extraordinary jurisdiction of the High 
Court (section 622 of the Civil Procedure Code, Act XIV of 1882 ) 
against the decision of Edo Saheb R, R, Malji^ Mainlatdar of 
Malvan, in a possessory suit. 

Application No. 97 of 1900 under the extraordinary jurisdiction. 

(I) Section 4 of the MAmlatddrs’ Act (Bombay Act III of 1S76) - 
4 Every Mrimlatddr shall preside over a Conrt, which shall be called a 
Mamlatddr’s Court, and which shall have power within such territorial limits as may 
from time to time be fixed by the Governor in Council to give immediate possession 
of lands, premises, trees, crops, or fisheries, or of any profits of the same, or to 
restore the use of water from wells, tanks, canals, or water-courses, to any person 
who shall have been dispossessed or deprived thereof otherwise than by due course 
of law, or who shall have become entitled to the possession or restoration thereof by 
reason of the determination of any tenancy or other right of any other person in 
respect thereof. 

^ 

But no suit shall be entertained by a Mdmlatdaris Court unless it be brought 
within six months from the date on which the cause of action arose. 

Illustration IV, 

A and B hold lands adjacent to a TOi (pdt) or (kds) or similar artificial 
water-course which has hitherto been exclusively used by B, A draws water therefrom* 
B may sue in the Mamlatdir’s Court at any time within six months from the date 
on which A commences to take the Avater, for an injunction to prevent A frOm no 
doing?^ 
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The plaintiffs, riparian propiietors, brought a possessory suit 
against the defendant, who was an upper riparian proprietor, in 
the Court of the Mamlatd^r of Malvan, and prayed for an 
injunction restraining the defendant from causing obstruction to 
the flow of water of a natural stream, the water of which w^as 
used by the plaintiffs for the purposes of drinking, cooking and 
irrigation. 

The defendant pleaded inter alia that the plaintiffs had no 
right to the water of the stream. 

The Mamlatclar haYing allowed the plaintiffs' claim, the 
defendant applied under the extraordinary jurisdiction of the 
High Court, contending that the Mamlatdar had no jurisdiction 
to grant the injunction sought for, and a rule nisi wms issued 
calling on the plaintiffs to show cause why the order of the 
Mamlatdar should not he set aside. 

if. C* Go-ijaji appeared for the applicant (defendant) in support 
of the rule* 

Daji A. KJiare appeared for the opponents (plaintiffs) to show 
cause. 

The case was originally argued before the Dwision Bench composed of the 
Chief Justice and Whitworth, J., when the following judgment was delivered 

J ENKiNS, 0. J. : — In this case the Mamlatdar of Malvan granted 
the opponents an injunction restraining the present applicant 
from causing obstruction to the water which the opponents had 
been in the habit of taking from a natural water-course. 

It is objected that the Mamlatdar had no jurisdiction to grant 
such an injunction. 

The parties are riparian proprietors, and have been in the habit 
of taking water each by means of a dam across the water“COnrse, 
The ground of complaint was that the applicant had recently 
altered his dam in such a way as to unduly diminish the flow of 
water to the opponents^ dam, 

The question at issue has been considered by different Divisions 
of this Court in the cases of Babaji v. Bahaji and Warayan v. 
KesJiaVi^^'^ and has been decided differently in the two cases. 
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We therefore refer for the decisioD of a Full Bench the 
question : — 

Whether a Mamlatdar has, under Bombay Act III of 1S76, 
jurisdiction to enquire into a ease where it is alleged that an 
upper riparian proprietor has unduly interfered with the flow of 
water in a natural water-course fi’om which a lower riparian 
proprietor also takes u’ater ? 

The case hoiug thus referred, it was argued before the Full Bench consisting 
of Candy, Banadc, Crowe and Whit worth, JJ. 

Co^aji for the applicant (defendant) : —The question is wdiethcr 
the word water»course in section 4 of the MamlatdtW Courts 
Act includes a natural water-course or whether it is limited only 
to an artificial water-course. "We submit that it refers only to 
an artificial water-course. There are two decisions on the point, 
namely, Baiaji v. and Narayan v. KeshavP^ We rely 

upon the section. It specifically mentions wells, tanks and 
canals. These are all artificial. Consequently the term 

water-courses in the section w^ould naturally mean artificial 
water-courses. There are four illustrations given to the section, 
and the fourth illustration mentions an artificial water-course 
and not a natural water-course. This circumstance also supports 
our contention. Illustrations explain the meaning of a section. 
If the Legislature had intended that a Mamlatdar should have 
jurisdiction over a natural water-course, it would have made 
some provision to that effect and would not have inserted the 
expression artificial water - course in the illustration. A 
Mamlatdar cannot go into complicated questions of the rights of 
riparian owners. Such questions may involve inquiry, not only 
as to the quantity of water but also as to quality, such as 
pollution of water. 

The question is really one of easement, and a Mdmlatdar has 
no jurisdiction to decide such a question. Such an injunction 
cannot be granted without inquiry into difficult questions such as 
the reasonableness of the use and the quantity of water to which 
each riparian proprietor is entitled. The Mamlatdars^ Courts 
Act does not contemplate the determination of such questions. 
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i), A. Khare for the opponents (plaintiffs) to show cause t — 
The cases cited do not* show that the water-course must bo 
artificial. The water-courses mentioned in those cases were 
natural. The referring judgment of the Division Bench does not 
allude to the point of artificial water-course. The intention of 
the Legislature in enacting the Mdmlatd^rs’ Courts Act would be 
defeatedif natural water-courses were excluded froma M^mlatdiir^s 
jurisdiction. The fourth illustration to section 4 of the Act 
cannot limit the ivater-courses mentioned in the section to arti- 
ficial water-courses. Illustrations to a section cannot be used 
to construe the m(AiQVL~Ko^*lash Ghmier Ohose v, SonahinS^'^ 
The construction which is sought to be put would restrict the 
operation of the Act. In Bahantrao v. which was 

decided under the Act; the dispute related to a natural 
water-course between riparian owners. Although questions like 
the present are beset with difficulties, still that circumstance alone 
cannot deprive a Mainlatdar of his jurisdiction and cannot defeat 
the intention of the Legislature. The questions as to the 
reasonableness of the use and the quantity of water to be taken 
by the riparian owners can be inquired into by a Mamlatd4r. 
Such questions are to be determined hy taking evidence which a 
Mafmlatd^ir is perfectly competent to do. 

Coyaji in reply A Mamlatdar has jurisdiction with respect 
to physical possession only. The dispute in Balvantmo v. 
Spro0^'^ was between riparian owners on one side and the officers 
of Grov eminent on the other. 

Cakdy, J. : — The question at issue has been referred for the 
decision of a Pull Bench, because it has been decided differently by 
two Divisions of this Court in Balaji v. Bahajv^^ and Naraymi v, 
Ees/iavS^^ The case has been argued before us as if the difference 
between the two decisions rested on the distinction between an 
artificial and a natural water-course, and the wording of the 
reference suggests such a distinction. But a perusal of the 
earlier of the above noted two judgments shows that such a 
distinction Avas not present to the minds of the Judges who 

(l> (1881) 7 GaU 132, (3) (1S99) 23 Bom. 761 , 

(2) (1899) 23 Bom. 761.“ (i) (1897) S3 Bom. 47. 

<5)- (XS9S) 23Bom. 506. 
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decided that case. The words artificial or ^^natnraP^ 
water-course do not occur in the judgment. 

Confining ourselves to the words of the Aet^ and having regard 
to the well-known objects of the Act, there is no apparent reason 
why the word water-course in section 4* of Bombay Act III 
of 1876 should not be interpreted in its widest sense and include 
a natural water-course. The obviously main object^ in investing 
Mamlatdjtrs with summary powers in dispute regarding possession, 
was to prevent agriculturists being illegally deprived of^ or 
obstructed in, possession of their fields, and being thus driven 
into litigation in the ordinary Civil Courts, while their opponents 
reaped the benefits of their wrong-doing, and became defendants 
in possession challenging their plaintiffs to prove their title. So 
the Mdmlatdars were invested with summary powers to maintain 
eosisiing possession^ The only question for their consideration is 
wahiwat (the cases are known as wahiwat eases all over 
the country side), and they have nothing to do with title, or 
common law, or statutory law. In each case the question for 
decision is simply one of fact^ actual possession within a certain 
period, and dispossession or obstruction to that possession 
otherwise than by due course of law. But in Bombay Act V of 1864 
there was no mention of disputes regarding the use of water 
from wells, water-courses, &c., whereas a protracted dispute about 
the use of water at a critical period of the year might prevent 
a field from being cultivated at all, and a whole season’s crop 
might be lost. Hence the use of water from wells, tanks, canals 
or water-courses’’ was inserted in section 4 of Bombay Act III 
of 1876, and put on the same footing as possession of lands, &e. 
In every dispute about water the Mamlatdd-r’s jurisdiction is 
still narrowed to the question of fact, viz. plaintiff’s possession of 
the use claimed and defendant’s deprivation of or obstruction to 
that use otherwise than by due course of law. 

Having regard, then, to the manifest intention of the Act, 
there is no reason why the use of water from a water-course 
should be confined to water from an artificial water-course. The 
existing wahiwat^’ may be to take, by turns or otherwise, the 
water of an old masonry water-course (as e.g. in the Ndsik 
District) or of a streamlet (as in the Ratnagiri District) or of an 
ordinary pat ’’ such as is common throughout the Presidency. 


1900 


B03I GoPAIi 

Ehooalb 

Tijstayak: 

Bhikambhat. 




400 


THE INDIAN LAW EEPORTS. [YOL. XXY. 


1900. 


Oosir, 

Bhogai,® 

VlKAYAK 

Beikambhat. 


\Yhere is the difference in the fact of the 'Svahiwat^'? The 
existing use may be for both A and B to erect dams across a 
streamlet in the hot weather^ B’s dam being constructed with a 
sluice of a certain size so that a supply of water reaches A^s 
dam. This is the kind of^^'iise'^ which was maintaiiied in 
Ralchm v. TnlajiS^'^ If that use is proved it is manifestly the 
intention of the Act that the Mfoilatdar should maintain it^ or 
enjoin against its disturbance. The illu,strations to section 4 of 
the Act do not compel us to restrict the word water-course^^ 
to an artificial water-course. Illustration III runs — allows 
B the use of water from his well or from his -wateivcoiirse 
Illustration IV runs — A and B hold lands adjacent to a j)dt or 
M 718 or similar artificial water-course, which has hitherto been 
exclusively used by B. A draws water therefrom &c.^^ It 
would be an undue straining of the rules of interpretation to vSay 
that, because this latter illustration refers in terms to an 
artificial water-course, therefore the Mamlatdar'^s jurisdiction is 
confined to cases in winch the question before him is as to the fact 
of a claimed use of water from an artificial -water-course. There 
is no trace in the Act or elsewhere that the intention of the 
Legislature was that it w’as only a particular kind of ^^wahiwat-^^ 
which the Mamlatdar was to regulate. The wmrds are as broad 
as they can possibly be^ and it would be defeating the object of 
the Legislature, and intensifying the evil which the Act was 
meant to remedy, if we say that though A may prove before the 
Mamlatdar that he has hitherto enjoyed the use claimed and 
that the sudden deprivation by B of that use will prevent him 
(A) from cultivating his field, yet A is shut out from his remedy 
under the M^mlatdaiV Act, because the use is of water from a 
naUmil water-course. 

If the above proposition is correct, it follows that the Mdmlat- 
dar is not concerned with any Law^ of Easements or of Eipariaii 
Proprietors. His decision must be confined to fact : did plaintiff 
enjoy the use claimed ? has it been disturbed 1 In latmcMU 
v. Blirmdari there is a decision which at first sight 

seems to contradict the proposition above set out. But it is 
clear that this is not so, when the authority on which that 
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decision rests is examined. The report of FatmaUbi v. B/mudari 
Pema at page 592 of the Printed Judgments for 1896 runs : — 

Opponents bronglit this suit against the present applicants in the Court o£ 
the Mimlatdar for removal of an alleged obstruction to the flow of water caused 
by applicants. The judgment (Farran, and Hosking, J.) is — 

We think that the Mamlatdars’ Act has been correctly interpreted by this 
Court in Jaga Valahh v. Bahyahhai Monhlwbifi) and that its provisions do 
not include the easement which the plaintiffs seek to have preserved to them by 
the Mdmlatdar. It is to be regretted that the Legislature did not use expressions 
wide enough to include this privilege, but we cannot strain its language so as to 
make it include what it does not. Under these circumstances we think that the 
Ma?mlatdar has no jurisdiction in this case.” 

A reference to the record of this ease in the High Court does 
not show what was the plaintifEs^ claim in the M4m]atdd.r’s Court. 
But a reference to the authority quoted in the above judgment 
shows that it could not have been simply against an obstruction 
of the use of wafcer. For in Jaga falabh v. Baligalhai^^^ the 
plaintiff complained to the M^mlatd^r that the right he had of 
passing water from the roof of his house and his ground on to, 
and having it carried away over^ the land of the defendant had 
been obstructed by the act of the latter in building a shed on his 
(the defendant's) own land.^^ It is obvious that the claim of the 
plaintiff to get rid of the water from his roof, &c,, over 
defendants land was not a claim to the use of water from any 
well, tank, canal or water-course. The matter is self-evident ; 
but it does not follow that an act done by defendant on his own 
property, which causes an obstruction to the use claimed by 
plaintiff of the water from a water-course (natural or artificial) 
does not come within the jurisdiction of the MSmlatdar. Thus in 
Balmntrao v. S^3toU plaintiff was the owner of Survey No, 13, 
through which a natural water-course flowed. The neighbouring 
owner of Survey No. 17 erected in his own property a dam, which 
entirely obstructed the water from flowing down to plaintiff^s 
Survey No. 13. Plaintiff succeeded, without question as to juris- 
diction in the Mamlatdar’s Court, and the dam was removed. 
In one sense the ^^wahiwat^^ which the plaintiff claimed, and 
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wHeli was maintained^ was an easement. The use was the use 
of the Yvater from the streamlet, without obstruction from the 
neighbouring owner, or any one on his behalf, owing to something 
being clone by that o^Yne^ (or some one on his behalf) on his own 
property... 

In the judgment in the above ease (Parsons and Ranade, JJ.) 
there is no trace of a suggestion that the claim being o£ the nature 
of an easement was outside the jurisdiction of the Manilatdar. 
On the contrary their Lordships said (pp. 765 - 66 ) — 

“ The MamlaidsT- has nothing -whatever to do ^Yith the law of the case ; all he 
has to do is to deiermino three simple issues of fact. Admittedly there is a 
water-course (a streamlet) “ and there is a How of water down that water-course 
the use of which the plaintiff claims. IVhat therefore the Mamlatddr has to 
determine is— (1) whether the plaintiff is actually in possession or enjoyment of 
the property or use claimed, (2) whether the defendants are disturbing or 
obstructing or have attempted to disturb or obstruct him in such possession or 
enjoyment, (3) whether such disturbance or obstruction or such attempted dis- 
turbance or obstruction first commenced with.m six months before the suit was 
filed ; and to pass a decree according to his findings thereon/’ 

I eiitirely concur with the propositions so laid down in the 
above judgment. The Mamlatd^r has nothing whatever to do 
wdth the law of tlie case. 

But in Balaji liamji v, Bahaji Devji^^^ the same Judges took 
an apparently contrary view. In that case the wahiwat/'^ which 
the plaintiffs sought to have maintained, was that they and the 
defendants, 'who were owners of lands through which a natural 
water-course flowed, erected dams so as to collect the water and 
irrigate their fields. There was no alleged custom of turns. 
The wahiwat alleged to exist was that the defendants^ dam 
was always constructed with a sluice or ];)a>ssago in it of a certain 
size, so that a supply of water came down the water-course to 
plaintiflfs^ lands. The Mamlatdar raised the three simple issues 
of fact, and passed a decree accordingljT', though he recorded no 
formal findings, viz*, he held in effect that the plaintiffs had been 
in possession of the use claimed, that defendants obstructed the 
same by building their dam without the passage above noted, 
and that such obstruction first commenced within six months 
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before the suit was filed. He therefore issued an injunction to 
defendants that according to the wahiwat they should have 
a sluice of a certain defined size in their dam. That was exacti y 
the use or wahiwat which was held in UaJckma v. 
to have been rightly maintained. 

This order w^is reversed by the High Court, wdio held (pp, 49-50) 
tliat the Mamlatd^r* had no jurisdiction, because — 

If A owns one portion of a water- course and B another, and if B takes from 
Ills portion more water than ho is entitled to, so that a less amotint flows down 
to A, we conceive no suit would lie in a Mamlatdar’s Court, because A never was 
in possession of the use of the water in B’s water-course and no obstruction has 
been caused to A’s use of the -water that might be in h:s water-course. If 
such a suit lay, then the injunction would have to he not merely that provided 
by schedule (C) of the Act, hut au order on the defendant to do, or refrain from 
doing, something ’with his own property such as has actually been passed by 
the Miiulatdar in this case, for which no authority can he found in the Act. 
It is obviously undesirable that the nice questions which may arise between 
riparian proprietors as to the amount of water each can take from a stream 
should be determined by a Ma'mlatdar’s Court. This really is the question at 
issue in the present ease. It is not whether the plaintiffs have been obstructed 
in tlie use of w ator in their water-course, but it is whether the defendants have, 
by exceeding their rights as owners of land abutting on the stream, caused injury 
to other owners, the x)laintiffs. Wo are of opinion that such a suit does not come 
within the MamKitdtirs’ Courts Act.” 

With the greatest respect I am unable to agree with the above 
decision. On the facts as above stated, A was before salt in 
possession of the use of water corning from B^s portion of the 
streiimlet (water- course), and obstruction was caused by B to A's 
use of the w-ater, whieh, had it not been for B"s obstruction, 
would have been in his (A^s) portion of the water-course. The 
formof the injunction provided by schedule (0) of the Act affords 
no ground for holding that the Mamlatddr has no jurisdiction in 
such a ease. For the form does not even provide for a recital of 
the disturbance or obstruction which the defendant is prohibited 
from furtlier making, and yet section 5 provides that the plaint 
shall state the nature of the injunction to be granted. The 
injunction which in Balmntfao v. S])foU {Biiprd) the Mamlatddr 
was directed to issue, should he find on the issue in favour of the 
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plaintiff^ must have been that defendants should remove the dam 
which they had erected in Survey No. 17 in collusion with and 
on behalf of the owner of that survey number. If he alone had 
erected the dam and had been the defendant (as he was in the 
prior suit)j he would by the injunction be directed to do or refrain 
from doing something with his own property^ tm, refrain from 
building a dam in his own portion of the water-course so as to 
disturb the use hitherto enjoyed by the owner of Survey No., 13 
of water in his (that owner’s) portion of the water-course. 

I entirely concur with the remark that it is obviously undesir- 
able that the nice questions which may arise between riparian 
proprietors as to the amount of water each can take from a 
stream should be determined by a MamlatcUr^s Court. But as 
shown by the judgment in Balvantrao v. Sprottf the Mamlatddr 
has nothing whatever to do with the law of the case/^ He is 
simply the judge of fact : has defendant by his act deprived plaintiff 
of or obstructed plaintiff in the hitherto existing use ? Whether 
that use is in accordance with the law regarding riparian proprietors 
is one for the Civil Court and not for the Mamlatdar ; and it is 
open to the party who is unsuccessful in the Mdmlatdar^s Court 
to bring a suit in the ordinary Civil Court and have the question 
determined according to the law regarding riparian proprietors. 

If the propositions which I have endeavoured to enunciate are 
correct, it follows that I entirely agree with the final decision of 
this Court in Naro:^aoi v. that the Md^mlatddr had 

jurisdiction to grant an injunction in that case, in which it was 
found that plaintiff had enjoyed the use of water flowing through 
the streamlet, that defendant had obstructed plaintiff in such 
enjoyment by digging a trench in his (defendants) land and so 
diverting the water, and that therefore defendant was by injunc- 
tion rightly directed to refrain from doing something with his 
own property, viz,^ not to dig the trench in his own land. I also 
concur with the remark that the Legislature possibly thought 
that for vrater disputes a speedier remedy than the ordinary 
Courts can afford is often desirable in the interests of agri- 
culture and for the preservation of the peace, the party dissatisfied 
with the M4mUtdar’s decision being at liberty to seek ’ redress 
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by a regular suit in the Civil Court. But with great resjocct I 
dissent from the proposition that the question as to the reasonable- 
ness of defendant’s obstruction to plaintiff’s use, by diverting 
the water^ is one of fact to be decided by the Mamlatdar according 
to section 7 of the Easements Act or the law in regard to riparian 
proprietors. On the contrary^ I hold that the Mamlatdar has 
nothing whatever to do with the law of the case. For the above 
reasons I would answer the question referred to us in the 
affirmative. 

Ranabe^ J. : — ^The point referred to us is whether a Mamlatdar 
has jurisdiction under Bombay Act III of 1S76 to inquire into a 
case where it is alleged that an upper riparian proprietor has 
unduly interfered with the flow of water in a natural water-course 
from which a lower riparian proprietor also takes water. The 
Division Bench made the reference, because it was of opinion 
that the decisions in Babaji y, Babaji^^'^ and Wafayan v, Kesliav^^^ 
appear to have decided the point differently. 

In the first of these cases the principal dispute was not as to 
actual disturbance or dispossession, about which there was no 
dispute in that case, hut as to whether one proprietor should 
keep open a sluice in his own dam so as to permit W’-ater to go to 
the owner of a lower dam in the same stream more than sixty 
cubits distant. This was held to he not a dispute about possession 
cognizable by the Mamlatdar. In the next case — Narayan v. 
Kesha — the dispute w^as as to an alleged disturbance caused 
by the actual diversion of the stream made by digging a trench 
which took away the greater part of the water from plaintiff’s 
land to defendants’ land. The Judges who decided this last case 
referred to the earlier decision on page 47, and distinguished it 
as being a peculiar case in which the parties relied on a particular 
custom about the use of water by turns. There was thus no 
conflict beriveen the two cases. 

The point arose again in Balvantrav v. SproU^^^ before the 
same Judges \Yho decided Babaji v. Babaji and they held that 
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the Mamlatddr had jurisdiction where the coiiiiDlaint was ahouii the 
disturbance of the water-course. There is thus no real conflict 
of opinion on the point. The Mamlatd^rs^ Act makes no distinc- 
tion between the use of artifioial and natural water-courses. It 
does make a distinction between actual possession which is 
disturbech and rights claimed as easements without actual 
possession. The latter class of rights^ excepting a right of w^ay 
to fields, does not come under the jurisdiction of the Mamlatdars^ 
Courts. If the use of water is disturbed or obstructed, the 
Mamlatdar has jurisdiction to restore possession, and the present 
case was therefore rightly decided. 

Crowb, J. : — ^I am of opinion that a Mamlatdar has, under 
Bombay Act HI of 1876, jurisdiction to enquire into a case where 
it is alleged that an upper riparian proprietor has unduly 
interfered with the flow of water in a natural water- course from 
which a lower riparian proprietor also takes water. 

The Act makes no distinction between a natural and an artificial 
water-course. In the cases cited by the referring Bench the 
question at issue was one and the same and was differently 
decided. It is immaterial whether the obstruction to the use of 
the water by the plaintiff was occasioned by a dam or the closing 
of a sluice, or the digging of a trench or any other method by 
which the water was diverted. In Bahaji v. Bahaji 6) plaintiff 
alleged there had been a sluice or passage which defendants 
stopped up. The defendants denied the existence of such sluice 
or passage and the Mdmlatdar found in the plaiutiff^s favour. 
By such stoppage the plaintiff was clearly oUtmetecl in the me 
of umier of toUeh he had been in possession^ to use the words of 
the Act. The Act takes no account of the amount of water and 
whether the obstruction affects the amount to the extent of one 
per cent, or ninety per cent. : in each case it is an obstruction to 
the use of the water and properly falls within the jurisdiction of 
the Mamlatddr. 

I would answer the question in the affirmative. 

Whxtwoeth, J. : — ^This reference has been made on the groiuid 
of a conflict of decisions in Bahaji w Bahaji^^^ and Nara-yan v. 
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upon the question whether a Mdmlatddr has Jurisdiction 
under Bombay Act III o£ 1876 in a case where one riparian 
proprietor complains of undue interference by another with the 
flow of water in a natural water-course. 

In the present ease^ as in the two just named^ the question is 
solely as to a natural ^Yater-course. Neither in the Judgments 
in those eases nor in the reference now before us is there any 
mention of an artificial water-course. Indeed, there is no doubt 
that in respect of an artificial water-course a Mdmlatdar has 
jurisdiction; and the word ‘^artificiaP’ comes into the argument 
only when the cjuestion arises whether the word water-course^^ 
in section 4 of the Act is confined to artificial water-courses or 
extends to natural water-courses also. 

I am of opinion that the limited construction is the correct one. 
This opinion is based, first, upon the context. The words are, any 
wellj tank, canal, or water-course/^ These four words seem to .be 
used as being ejiisdem geJieris ; nor is it easy to conceive how, if 
natural water-courses had been intended to bo included, such very 
U'eneral and familiar words as river or stream^' should not 
have been used, 

Secondljr^ though illustrations to enactments are not to be taken 
as exhaustive, and much is not to be made from omissions from 
illustrations, yet it may be noticed for what it is worth that the 
illustrations to section 4 mention four different kinds of water- 
supply, and all these four are in fact artificial. At least I so 
rea(f them. They are ^^\vell,^' w^ater-course/^ and 

Three of these are clearly artificial ; and where the 
term water-course itself is used an artificial one seems to be 
meant, for it is spoken of as belonging to A — his water-course/^ 
Ordinarily a water-course which is private property is an 
artificial water-course. 

Thirdly, it seems to me improbable that the Legislature should 
ever have thought of giving a Mamlatdar summary Jurisdiction in 
the case of disputes about the taking of water from a river or other 
natural water-course. No doubt the questions to be determined 
would be only matters of fact — questions of actual use and 
actual obstruction; but they might be very difficult questions 
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and very nnsuitable for summary decision* Ordinarily the 
owners of an artificial water-course would be a small body of 
persons who had theraselveSj or whose predecessors in title had, 
constructed it. They would be well known to one another, and 
the rights and customary user of each one would be known from 
the day of construction. But in the case of riparian proprietors 
taking water from a natural water-course the conditions might 
be very difierent. For example in the case of Balaji v. Bahaji 
there were as many as six dams across the stream. In such a 
case one proprietor finding his supply of water to be less than 
usual blight think his next neighbour had made his dam a little 
too high, but that owner might attribute the fault to the next 
above him, and so on ; so that it might be a matter of difficulty 
even to determine who were the proper parties to the suit^ 
while there would be no initial contract or understanding to 
refer to as a guide to subsequent practice. And the order to he 
passed might be an order directing the defendant to do something 
to his own property-blower a dam or enlarge a sluice — ^perhaps 
a mile away from the plaintifi’s holding. 

We know that till the passing of the present Act the Mdmlatdar 
had no jurisdiction in respect of disputes about the use of water. 
The Legislature then, as I read the Act, thought it expedient to 
give him jurisdiction in the case of disputes among the owners, 
or persons claiming to be the owners, of wells or other constructed 
water-works. It would be going very far beyond this to give 
him similar jurisdiction in respect of disputes between indepeiident 
proprietors as to the" taking of water from streams or natural 
water-courses. 

A third case, that of Balvant v. has been referred to in 

the course of argument ; but of it it is sufficient to say that no 
objection to jurisdiction on the ground now in issue was taken in 
that case, and the question is not touched upon. 

I would follow the ruling in Balaji v, Balaji, and reply to the 
reference in the negative. 

The reference being answered in the afiirmatiyo, the rule was discharged 
with costs. 
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Before Mn €a%d'^ and Mr. Justice Whittoornu 

JAMSEDJI AND ANOTHEK (ORIGINAL OPPONENTS 2 AND 3), ApPELLANTSj 

V . BAWABHAI and another (original Dependant and opponent 1 
AND Plaintipp-applicant), Eespondents."^' 

Surety — LiahlUtyi mode of mforcincj — Civil Frocedure Code 
{XIV of IBS'S), sections odo-DdO. 

The mode of on forcing payment by a surety wlio lias rendered himself 
liable nndcr section 515(c) or section 516 of the Civil Procedure Code (Act 
XIV of 1832) is by a summary process in execution and not by means of a 
sop irate suit. 

Second appeal from the decision of E. H, Moscai^li^ District 
Judge of Surat, confirming the decision of Rio Saheb M. B. 
Hora, Second Class Subordinate Judge at Surat. 

One Makan Purshotam obtained a money decree against 
Bawabhai Dullabhbhai. 

When Ivlakaii applied for execution of the decree, Bawabhai 
paid the money into Court, but applied that Makan should not 
be allowed to take the money out, without first giving security 
’ under section 546 of the Civil Procedure Code (Act XIV of 1882) 
as he (Bawabhai) intended to file an appeal against the decree. 
The application was granted and Xowroji Sorabji became surety 
for Makan, agreeing to abide by such order as the Appellate 
Court might ultimately pass. Nowroji, the surety, died in 1893. 
Jamsedji and Dinbai, the appellants, were his heirs and legal 
representatives. 

The decree was reversed in appeal in 1894, and on 26th Nov- 
ember, 1897, Bawabhai filed the present darklidd both against 
Makan and against Jamsedji and Dinbai, the heirs and legal 
representatives of Nowroji, the deceased surety, for a refund of 
the money which had been taken out of Court by Makan on 
furnishing security as above, stated, 

Jamsedji and Dinbai contended, inter alia, that Bawabhai 

* Secoui Appeal, IJo. 399 of 1900. 
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could not proceed in execution against the heirs and legal repre- 
sentatiyes of the deceased surety; but that his proper remedy 
was a regular suit* 

The Subordinate Judge oyerruled this contention and ordered 
the execution to proceed. 

This decision was upheld in appeal hy the District J udge. 

Thereupon Jamsedji and Dinbai preferred a second appeal to . 
the High Court. ■ ^ 

IL Co Coyaji for appellants : — The surety bond does not fall 
under section 546 of the Civil Procedure Code (Act XIV of 
1882); for wdieii it was executed no appeal was in existence. 

The section contemplates a case where an appeal is actually i 

pending. The mode of enforcing a decree against a surety is not . I 
by a summary process in execution; but by a regular suit. In 
cases falling under sections 549 and 610 as amended hy Act VII ! 

of 1SS8; the Legislature expressly provides that a surety shall 
be proceeded against in execution proceedings. The inference is j 

that in other cases w^here no such provision is made the remedy 'hM 

is by a regular suit and not by a summary proceeding.. The 
ruling in Fejiiapa v. Baslinyapcfi^ is in conflict with Snrjoo Dm 
y. BahiahindS"^ and Anmachdlcm v. AnmachellamS^^ Having 
regard to these recent riilingS; Veul^apcds case ought to he 
reconsidered. 

Mamihhai Namhliaiiot respondents: — -The surety bond falls 
under section 548 of the Code of Civil Procedure (Act XIV of 
1882)^ for at the date of its execution the appeal had actually 
been filed. Moreover; the bond has been all along treated as fall- 
ing under section 546; and it is not iiov/ open to the appellants 
in second appeal to make a new case. Under section 253 of the 
Code; a surety for a defendant can be proceeded against in,^ 
execution j; and this section is mutaUs mutandh applicable to a" 
surety for a respondent under sections 582 and 583 of the Code, 

Sections 549 and 602 relate to security for costs provided hy 
an appellant. It follows therefore that section 253 would not 
bo applicable in such a case^ and so sections 549 and 610 were 

(1) (18S7) 13 Bom, 411. (2) (]S95) 3 Oal. 213. 

<3> 891) 15 Mad. 203. ^ I 
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amended* But it does not follow from this that when security 
is given under section 546, the remedy against a surety must be 
by a suit and not by execution proceediiigvS. The decision in 
Fenhapa ^ ease is conclusive on this point. 

Caxot, J. i—The facts of this ease may be thus briefly stated. 
In 1884 Bawabhai obtained a money decree against Parshotam. 
In execution of that decree certain jewels and cash were attached. 
Parshotam^s. son Makan intervened and succeeded in raising the 
attachment of the jew-els but not of the cash. 

Makan then sued Bawabhai to have the cash declared to belong 
to him (jMakan), He obtained a declaratory decree, but when, 
on Bawabhai having taken the money out of Court, Makan made 
an application to the Court, he was referred to a regular suit. 
So Makan sued Bawmbhai for recovery of the money. He obtain- 
ed a decree (6 th October, 1891,) and on his applying for execution 
Bawabhai paid the money into Court, but made an application 
to the Court that Makan should not he allowed to take the money 
out without first giving security, as he (Bawabhai) was about to 
file an appeal against the decree awarding the money to Makan. 
This application was granted, and Howroji executed a surety 
bond (23rd October, 1891) agreeing for himself, his heirs, and 
executors, with the Court to abide by the order of the appellate 
^ Court. ^ 

The Appellate Court reversed the decree which had been passed 
in favour of Makan, and the decree of the Appellate Court was 
confirmed by the High Court on 27th Hovemher, 1894. 

On the 26th November, 1897, Bawabhai filed the present 
darkhast against Makan and against Jamshedji and Dinbai and 
others, the heirs of Nowroji (who had died in January, 1893), for 
restitution of the money which had, as shown above, been taken 
out of Court by Makan on furnishing security. 

On 6th July, 1898, letters of administration were granted to 
Jamshedji and Dinbai as executor and executrix of the will of 
the said Nowroji. The darkhast was accordingly amended on 
14th July, 1898. 
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Jamsheclji and Dinbai raised various pleas. The Subordinate 
Judge framed the following issues 

1. Is the darkhast barred by limitation ? 

2. Is the applicant Bawabhai entitled to claim a refund of 
the moneys in dispute ? 

3. Is he entitled to claim interest ? 

The Subordinate Judge found on issues 1 and 3 in the negative 
and on 2 in the afiSrmative, The point of limitation has been 
abandoned in this Court, and though Bawabhai filed a cross appeal 
in the District Court and cross objections in the High Court on 
the third point, it was not mentioned by the learned pleader in 
this Court. 

On the second point the S ubordinate J udge relied on the authority 
of the decision in Yeitkaim v. Saslingapa^^^ and Thirmnalai v. 
‘RmnaiiyarS^ 

On appeal made by Jamshedji and Dinbai the District Judge 
confirmed the order of the Subordinate Judge. 

Jamshedji and Dinbai have now made a second appeal to this 
Court ; and the first point taken by Mr. Coyaji on their behalf 
is that when Nowroji passed the bond (Exhibit 14) there was 
no apj;)eal pending, and that thus there was no surety bond under 
section 546, Civil Procedure Code, and therefore in any case 
BawabhaPs sole remedy is by suit on the bond. This point had 
never before been taken in the lower Courts. It is possible that 
though the appeal had not been filed when Bawabhai applied 
that security should be furnished before Makan was allowed to 
take the money out of Court, yet when Nowroji executed the 
security bond, the appeal had as a fact been filed. The case has 
all along been treated as falling under section 646, A similar 
case is to be found in Kmaji v. This report (taken|;f 

with the reports of the ease at prior stages at Printed J udgment,^^^ 
for 1893 page 491 and Printed Judgments for 1895 page 227) 
shows that the surety bond in question was taken before the 
appeal had been actually filed, but tljero never -was any question 
as to its falling within the provisions of section 546, 

This brings us to CoyajPs second point. In Kmaji v. 
Viuayak just quoted {mpm) the District Judge, following the 
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Calcutta ruling in Surjoo Das v. BalmaJcund DasP^'^ held that the 
liabilities o£ the surety could not be enforced in execution, but 
by separate suit. In appeal to the High Courts Parsons, Acting 
0. J., and Eanacle, J., cliSered from that view. Parsons, Acting 
0 J.j said : — ^^This High Court, however, has decided that the 
mode of enforcing payment by a surety is by summary process in 
execution, and not by means of a separate suit — VenJca 2 M Kaih v. 

Mr. Coyaji asks us to reconsider that ruling, and to say that 
in the light of later decisions in other High Courts this Court 
has no alternative but to reject the darkhast and refer Bawahhai 
to a regular suit against the representatives of Nowroji (the 
surety). 

No doubt it is the fact that Mr. Justice Muttasami Ayyar, 
who in April, 1889, held {TUf%malai Y. B that in the 

case of security given under section 546 the decree of the Appel- 
late Court could be enforced in execution proceedings against the 
sureties under the provisions of sections 253, 583, yet in the later 
case (September, 1891) of AnmaelieUam Yi held in 

the ease of a respondent in an appeal to the Privy Council giving 
security under section 646 (5) (analogous to a respondent in an 
ordinary appeal giving security under section 546) that section. 
253 could not be treated as incorporated in section 610, as shown 
by the addition to section 610 made by Act VII of 1888, and 
therefore the decree-holdePs only remedy against the sureties, 
was by regular suit. This is practically the view taken by a 
Calcutta Division Court in the case already noted {Smjoo Das v.' 
Balmalcmici^^^) in the case of security given under section 546, Mr- 
Justice' Prinsep, however, confessed that lie would have had 
some difficulty in arriving at this conclusion if the matter had, 
been res integray but he thought it unnecessary, after the course 
of decisions in the Calcutta High Court, to express any dissent, 
more especially as the Code of Civil Procedure was then (August, 
1895) under amendment, and the matter would probably attract 
the attention of those responsible for our legislation. Mr. Justice 

(1) aS95) 23 Cal 212. (3) (1889) 13 Mad. 3. 

(2) (1887) 12 Bom. 411. (1891) 15 Mad. 203, 

(G) (1395) 23 Cal. 212» 
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Ghose contented himself with adhering to prior decisions of 
the Calcutta High Courts namely (a) Toldicm Singh v. TJchvani 
Singh , a ease of security given under section 545^ and their 
Lordships relied simply on the authority of (5) Kali Gliarmh 
Singh* v. Balgolimt Sing/i,^^ b> case of security for costs given 
under section 549^ and the High Court held (February^ 1888;, 
before the amending Act VII of 1888 came into force) that it 
was perfectly plain thatj wherever the Legislature intended 
that a security bond might be enforced summarily without the 
intervention of a regular suit (as in the case provided for by 
section 336^) it has distinctly provided for it ; but in the case of 
a surety who becomes a surety in an appellate Court no such 
provision is made; (e) Badha Pershad Singh v. Phuljuri Koer,^^'> 
in which it was decided (in July^ 1885) in the case of security 
for costs in an appeal to the Privy Council given under section 602, 
that section 253 was not incorporated in section 610^ and the 
only remedy \vas by regular suit against the surety. 

The majority of a Full Bench at Allahabad {Pans Pahadur 
Singh v. Miighla Pegum'^^^) had held (January, 1880) the contrary 
view in the case of security for costs furnished by an appellant 
in the Privy Council. 

Having regard to the above decisions and to the obvious fact 
that when Act VII of 1888 became law, the reported decisions 
showed a difference of opinion bet-ween the Calcutta and Allahabad 
High Courts as to the remedy to be sought by a decree-holder 
against a person v^ho H\iOQdi security for costs, it may fairly be 
concluded that the additions made by Act VII of 1888 to sections 
549 and 610 of the Civil Procedure Code were simply intended 
to put an end to that difference^ and to provide that when a 
surety renders himself liable on behalf of an appellant for the 
costs of a respondent in an appeal, then such costs may be recover- 
ed in execution against the surety. But it does not follow that 
the Legislature intended that where a surety has rendered 
himself liable on behalf of an appellant for the due performance 
of the decree or order of an Appellate Court (seoiion 545 (c) ), or on 




(1) (1894) 22. Cal. 25.. 
(1888) local. 497, 


(3) (1885) 12 Cal. 402. 
(^) (1880) 2 All. 604. 
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behalf of the respondent for the restitution of property and the 
due performance of the decree or order of the Appellate Court 
(section 546)^ in those cases the recovery should not be by 
proceedings in execution, bat by regular suit against the surety. 
We have for so many years in the Bombay Presidency followed the 
reasoning of Mr. Justice West in 1887^^^ in the ease of VenkajM 
Wai/c V, Saslijigapa^ that we are not prepared now to assume 
that the reasoning has become valueless^ because the Legislature 
in 1888^ possibly for the sake of greater eaution^ made additions 
to sections 549 and 610, providing that a surety on behalf of the 
appellant for the respondents costs may be proceeded against in 
execution just as if the surety was the appellant, 

Mr. Manubhai^ the pleader for Bawabhai before us, has called 
our attention to the words in section 253, in the same manner 
as a decree may be executed against a defendants^ showing that 
the apparent intention of the Legislature was to confine section 
253 to the case in which a defendant has furnished security before 
the. passing of a decree in an original suit, and (by the application 
of sections 582, 588), in appeals to the case in which a respondent 
has furnished security before the passing of the appellate decree. 
As under sections 549 and 602 the security for costs is furnished 
by the appellant^ section 253 would be inapplicable, and therefore 
additions to sections 549 and 610 were necessary to specially 
provide that the costs may be recovered from the surety in the 
same manner as if he were the appellant. The argument is 
ingenious. Instances of defendants furnishing security before 
the passing of a decree in an original suit are to be found in the 
provisions of sections 477 to 480 (arrest before judgment) and of 
sections 483 to 489 (attachment before judgment). But then 
what are we to say of the case of a plaintiff in the course of a 
suit required to furnish security for costs under section 380 or 
381 ? If the suit is dismissed with costs, was it expressly intended 
by the Legislature that in such a case the remedy against the 
surety could only be by separate suit ? or is it a casus omiss'us ? 
or does a defendant in section 253 simply mean the party 
against whom the decree has been passed ? If Mr, Man^bhai^s 
argument is adopted, we shall have this anomaly : when a 

^ (1) (1887) 12 Bom. atm 414,415. 
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reBpondent furnishes security under section 546^ section 253 will 
be applicable : when an appellant furnishes security under section 
545^ section 253 will not be applicable. The subject is in some 
confusion. Thus^ take the case of a Court to which a decree has 
been sent for execution requiring security from the judgment- 
debtor before staying execution^ to enable the judgment-debtor to 
apply for stay under section 545 (sections 239, 240, and see Form 
XXL Bombay High Courli Circulars, p. 192) ; section 253 does 
not in terms apply, for the security is taken after decree ; section 
583 does not apply, because the security is taken under section 
240 before application is made under section 545, and is quite 
distinct from the security furnished under section 545. Section 
336 similarly applies to circumstances arising subsequent to the 
decree of the first Court and is not in the chapters relating to 
appeals : therefore there is a special provision in section 336 that 
in the case of a surety such security may be realised in manner 
provided by section 253. But there is no such provision in section 
240. And yet there is no reason why a surety in the one case 
should not be subject to the same liabilities as in the other. 

The view hitherto taken by the Bombay High Court with 
regard to sureties under sections 545, 546 is supported by the 
judgment of the Allahabad High Court in d'anld Knar v. Samp 
It is a violent assumption that the Legislature by the 
amendment in Act VII of 1888 of sections 549, 610, Civil 
Procedure Code, expressly iotended that sureties might be 
proceeded against in execution for costs, but when the security 
is for due performance of the decree, the remedy against sureties 
must be by suit. There is no reason why there should be 
such a difference. 

VTe therefore see no reason to depart from the practice of this 
Court; and we^^ confirm the order and dismiss the appeal and the 
cross-objections with costs. 


Appeal dismissed^ 



VOL, XXV,] 


BOMBAY SERIES, 


appellate: oivm ^ 

Before Mr, Justice Candy a7id Mr, Justice Wkitivortli, 

SHiXKARBHAI others (oBiamAi. Plaintiffs), Applicants, v, 

SOMABIiAE and another (oRiaiNAii Defendants), Opponents.'^ 

Jimsdlction — Small Oaiise Suit -^Suhordmate Judge nested mth Small Cause 
jurisdiction-— Small Came s^fit tried hy a Suhordmate Judge under Ms 
ordinai'y junsdiGUon—^ Appeal, 

Wiiere a Subordinate Judge invested witii Small Cause jurisdiotion tried a 
small cause suit under bis ordinary jurisdiction, 

ITeAZ, that tlie cbaracter of tbe suit was not altered by tlie mode in wliicb 
tbe Subordinate Judge bad exercised bis jurisdiction and tliat bis decree being 
final, was not appealable to tbe District Court. 

Application under the extraordinary jurisdiction of the High 
Court. 

Plaintiffs brought a suit to I’ecover Es. H-4-0 as their share of 
an annual allowance received by the defendants from the 
Government treasury. 

The Second Class Subordinate Judge of Umreth, who was also 
invested with the jurisdiction of a Small Oause Court;, tried the 
suit under his ordinary jurisdiction, and awarded the plaintiff^s 
' 'claim.,/''"' . ■ , 

The defendants thereupon appealed to the District Court, and 
the First Class Subordinate Judge, A.P,, reversed the decree and 
dismissed the suit. 

Against this decision plaintiffs applied to the High Courts 
eontendiog that the suit being one falling under the Small Cause 
jurisdiction of the Subordinate Judge, his decree was final: that 
there was no appeal from it, and that the First Class Subordinate 
Judge, APo had no jurisdiction to reverse it. 

Z, A, Shah for applicants (plaintifis), 

0, S* Rao for opponent 1 (defendant 1), 

Candy, J. : — The character of the suit was not altered by the 
mode ill which the Subordinate Judge exercised his jurisdiction. 

Application No. 163 of 1900 under tbe Extraordinary Jurisdiction, 

B 395--G 
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Tlie suit was of sucli a character that no appeal from the 
Subordinate Judge’s decision lay to the District Court. We 
must therefore make the rule absolute, and set aside the 
appellate decree of the District Court. No order as to costs. 

Apjiellafe decree set aside. 


APPELLATE CIVIL. 


i9oa 

December 7* 


Before Mr* J^lstice Eanade and Mr. Justice Crowe. 

MUELIDHAR (osiGiKAL auctiok-purchasbr), Appellant, v ANAND- 
EAO A2TD OTHERS (ORIGINAL DEFENDANTS 1 TO 4 AND 
ORIGINAL PlaINTIPE), PtESPONDENTS.* 

JE!xecutio7i — Decree — Sale in execution — Civil JBrocedure Code {Act XIV of 
1882)i section SlOA mid 2M (c) — Order refusing to set aside a sale — 
A^jgealfmn such ovdp\ 

An appeal lies from an order passed tinder section’.SlOA of tlie Civil Procedure 
Code (Act XIV of 1882), refusing to set aside a sale, where the dispute relates 
to the execution, discharge or satisfaction of a decree and thus comes within 
section 244 (e) of the Code. 

Second appeal from the decision of R. Knight, District Judge 
of Sdtara, reversing the decision of Edo Saheb N. V, Samant, 
Second Class Subordinate Judge of Rahimatpur. 

The question in this appeal was whether an order refusing to 
set aside a sale under section 310A of the Ciyil Procedure Code 
(Act XIV of 1882) was appealable. 

On 23rd November, 1893, the plaintiff Nawalram obtained a 
decree for Rs. 1,247-14-0, together with interest up to the date of 
recovery, against defendants^ father Bhavanrao Anandrao, 

On 7th January, 1893, plaintiff applied for execution of the 
decree and claimed Rs. 1,666-2-0, being the principal amount 
(Rs. 1,247-14-0) with interest up to date. 

A warrant of attachment and sale was issued, but the defendants 
appeared and paid the amount of the claim and the warrant was 
retorned as satisfied on the 27 th August^ 1898. 


* Second Apx>eal Ho, 498 of 1900. 
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It was subsequently discovered that the Nd.zir had made a 
mistake as to the amount of interest and that the defendants had 
paid Rs. 7-1-0 too much. The money however^ which was 
realised in April from the defendants, was paid over to the 
plaintiff on the 22nd September, 189S, but on that day he 
applied to the Court stating that in his former application he 
had undercalculated the amount of interest due to him, and he 
asked for a fresh warrant for the further amount which ho 
claimed to he due. 

Thereupon the Subordinate Judge without giving any notice to 
the defendants issued a second warrant. 

This warrant did not state the full amount to bo paid and the 
interest was left to be calculated at the time of execution. 

Two of the payments made by the defendants in satisfaction of 
this warrant were held not to be in time and a sale in execution was 
allowed to take place on 15th April, 1899 ; the plaintiff had applied 
for leave to bid at the sale, but was only allowed to do so in case 
the biddings reached Es. 4,000. 

At the sale the plaintiffi^s brother bought the property for Rs. 2. 

The defendants subsequently heard of the sale and they at once 
paid into Court the amount due under the warrant with interest, 
costs, &c., and they applied under section 3iOA of the Civil 
Procedure Code that the sale should be set aside. 

The Subordinate Judge refused the application and confirmed 
the sale. 

In appeal the District Judge reversed the decision of the Sub- 
ordinate Judge and set aside the sale on the grounds : (1) that there 
had been a mistake on the part of the plaintiff which led to all 
the subsequent irregularities; (2) that there had been reprehensible 
carelessness in the Nd^zir^s office; (3) that the proceedings had been 
held by the Subordinate Judge without notice to the defendants ; 
(4) that an irregular warrant of sale had been issued ; (6) that 
property, worth certainly not less than Es. 4,000, had been sold 
for a sum of two rupees to the plaintiff's own brother ; and (6) that 
the defendants had all along been ready and willing to pay the 
amount justly due from them. 

He therefore directed that the total debt, including principal, 
interest and costs, should be computed up to the date of the 
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second sale, viz, 15th April, 1899 ; that the plaintiff should 
recover that amount from the sums paid into Court by the Judg- 
ment-debtors, allowance being made for what he had already 
received ; that the balance should be restored to the judgment- 
debtors, and that all the proceedings of the lower Court sub- 
sequent to 10th September, 1898^ should be set aside. 

xigainst this decision the auction-purchaser preferred a second 
appeal to the High Court, contending that no appeal lay to the 
District Judge against an order of the Subordinate Judge made 
under section 3iOA of the Civil Procedure Code (XIV of 1882). 


P, M.UeMa (with P* A. Bliagmai)iox appellant : — The District 
Judge had no jurisdiction to hear an appeal from the Subordinate 
J udge^s order in the present ease. The order was made under 
section 3lOA of the Code of Civil Procedure (Act XiV of 1882), 
Such an order is not appealable, unless the matter in dispute 
is one which falls within section 244 (<?) of the Code, and 
relates to the execution, discharge or satisfaction of a decree, 
Pandurmg v. Krhhmhai^'^^ ; BaBliiMuhclin v. Jhori ; liira 

Lai Ghose v. Chnndra Kanto GhoBeS^^ In the present case there 
is no question relating to execution, discharge or satisfaction of a 
decree. If there -was any error, it was merely in the calculation 
of the amount doe under the decree ■ both in the darMdst and 
in the proclamation of sale. Such an error is not one which falls 
under section 244(6*) of the Code. 

Boierison (with P. A, Khare) for respondents Nos. 1 to 4:— 
The dispute between the parties relates to the satisfaction of the 
decree. The amount due under the decree was miscalculated and 
misstated both by the decree-holder and by the Nazir of the 
Court. This vitiated the auction-sale. It is a matter essentially 
relating to the execution, discharge and satisfaction of a decree i 
and therefore falls under clause (c) of section 244 of the Code. 
If so, the order refusing to set aside the sale under section 810A 
is appealable. 






a) a899) P. J p. 51, 


(3) (1896) 19 All. 140. 


«s) (1889) 26 Cal. 539. 


Ranabe, J, : — The qiiestioa of law raised in this case is whether 
the District Judge had jurisdiction lo hear the appeal from the 
order passed by the Court of first instance under section 31 OA 
refusing to set aside the sale. In 'Panckifang v. KrulinabaiP^ 
it was held that in cases where the order under section SlOA 
falls within the section 244 an appeal lay to the District Court 
from the first Courtis order. Where the dispute did not fall 
within the terms of section 244 {c), no appeal would lie. — 
Prosmmo v. Xali DasS-^ Where the dispute relates to the 
execution, discharge, or satisfaction of a decrcGj, section 244 
applies even in cases where the question raised concerns the 
auction-purchaser. 

The Allahabad High Court has held that ordinarily no appeal 
lies from orders under section SlOA except in cases where 
section 244 applies — BasMr-ttcl-diii v. JJiori SinghS^^ The Calcutta 
High Court has also held that an appeal would lie from an 
order refusing to set aside a sale if under the circumstances 
section 244 applied — Eira Lai GJtose v. Ghundra Kanto GkodeS'^'^ 
The application of the section did not turn upon the question 
whether the judgment-creditor or the auction-purchaser was the 
appellant. In a IMadras case — Mammocl v. Loohe same 

principle appears to have been accepted. 

Following these authorities the only question we have to 
consider is whether section 244 (<?) applied to the circumstances 
of this case. The District Judge has set out fully iu his judg- 
ment the facts of the case, and it appears therefrom that, when 
the judgment-creditor gave his first ^^darkhdsV^ he did not claim 
the full amount. The judgment-debtor satisfied the wmrrant by 
paying up more than was demanded. The judgment-creditor 
then found out his mistake and his application for a second war- 
rant was granted by the Subordinate Judge, without allowing 
the judgment-debtor any opportunity to see how the account 
was made up. In the warrant itself the full amount to be paid 
was not mentioned and the interest additions had to be calculated 
at the time of the execution of the warrant. The judgment- 

(4 (1899) P. J. j), 51. (3) (1890) 19 All. 140. 

(2) (1892) 19 I, A. 160 1 S. 0. 19 Oal. 6S3. CO (1899) 26 Cal. 539. 

. (5) (1897) 20 Mad; 487. 


421 

1900. 

Mtjelidhar 

AKAirnEAO. 


422 


THE INDIAN LAW REPOSTS. [VOL. XXV. 


im 

Mublibhar 

Aitatsbbao. 


leoo, 

Decemher 7. 


debtor paid np the balance of the principal within the time fixed 
by law’. This amount wms insufficient and he made up the defi- 
ciency by two further payments. These payments were held to 
be not made within time and the sale was allowed to take place. 
At this sale the bi’other of the administrator of the minor 
judgment-creditor bought the property for two rupees although 
the creditor himself had undertaken to make a bid of 4,000 
rupees fo3’ the same property. The circumstances of the case 
%¥ere thus such as to justify the lower Appellate Court in holding 
that there had been great irregularities in the procedure followed 
by the Subordinate Judge. 

Section 244 (<?) is intended to govern cases such as these, and 
the District Judge had full jurisdiction to entertain the appeal. 
The purchaser was evidently a creature of the judgment-creditor, 
who only put him forward to escape from his own liabilities and 
get the property sold for two (2) rupees. We accordingly dismiss 
the appeal with costs. 

Appeal diMiBsed* 


APPELLATE CRIMINAL. 


Before Mr, Justice Ccmcl^f 3/a Ju^stlce Itanade and Mi\ Justice 
Whitworth, 

QUEEN-EMPRESS t;. HUSSEIN HAJI.^ 

Criminal Procedure Code (Act V of 1898), sections 887 and 494 — With- 
drawal of prosecution — Pischarcfe — Acquittal — ^Evidence — Discharged 
2 Jem)ns called as witnesses — Comjoetejit witness — Practice, 

Where the Public Prosecutor with the consent of the Court withdrew from 
the prosecution of two out of several accused persons tried jointly for an offence 
under section 4 of the Gamhling Act (Bombay Act IV of 1887)? and the two 
accused wxre thereupon discharged under section 494 of the Oriminal Procedure 
Code (Act V of 1898) and then examined as witnesses for the prosecution, 

Meld, (Whitwobth, J. dissenting) that the persons so discharged were 
competent witnesses. 


Criminal Appeal, No. 436 of 1600 » 
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Appeal from the conyietion and sentence passed by J. S. Slater^ 
Esquire^ Chief Presidency Magistrate, Bombay. 

The appellant Hussein Haji Abba, along with twenty-four 
others^ was charged before the Chief Presidency Magistrate, under 
section 4 of Bombay Act IV of 1887, with keeping a common 
gaminghouse. 

In the course of the trial the Public Prosecutor with the 
consent of the Court withdrew the charge against two of the 
accused (Karim and Ibrahim). The Magistrate thereupon 
discharged them under section 494 of the Criminal Procedure 
Code (Act V of 1898). 

They were then called as witnesses for the prosecution. 

The appellant was convicted and was sentenced to pay a fine of 
Ks. 500 or in default to suffer three months’ rigorous im]Drison- 
ment. 

The following passage in the Magistrate’s judgment referred to 
the discharge of Karim and Ibrahim :~ 

As regards the position of the witnesses Xarim and Ibrahim* They were 
discharged by me under section 494 of the Criminal Procedure Code. It might 
have been more in accordance with section 494 if I had acquitted them, but a 
mere error in making of an interlocutory order of this description comes 
directly within section 537 (a) of the Criminal Procedure Code, and has 
occasioned no failure of justice or prejudice to the accused. There was an order 
of discharge against both these accused granted at the request of the Public 
Prcsecutor and in consonance with section 10 of Bombay Act lY of 1887.” 

The appellant Contended inter alia that it was irregular and 
illegal to allow the accused Karim and Ibrahim, who had been 
discharged under section 494 of the Criminal Procedure Code, 
to he called and examined as witnesses for the prosecution, and 
that this irregularity vitiated the whole of the proceedings before 
the Magistrate. 

£r. Seal'^ for the appellant. 

Lang (Advocate General) for the Crown. 

Candy, J.— The main question argued in this appeal is whether 
the witnesses Karim and Ibrahim were competent witnesses. 
These men with several others were arrested by the Police in a 
room said to be a common gaming house. When they and the 
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other accused were 'before the Magistrate on 22nd June last^ 
before any evidence had been led^ the Public Prosecutor applied* 
under section 494, Criminal Procedure Code, to withdraw from 
the prosacution of these two men, and the Magistrate consented. 
These two men were therefoi'e discharged, and this discharge 
amounted in law to an acquittah They were no longer accused, 
and they could never again he charged "with the offence of which 
they were thus acquitted. They were forthwith examined as 
witnesses ; and it is urged that they were not competent witnesses, 
and that their evidence could not he taken into consideration 
against accused No. 2, who was convicted and whose appeal is 
now before this Court. 

The argument thus raised amounts to this, that any person 
whose prosecution has been withdrawn under section 494, 
Criminal Procedure Code, can never be examined as a witness, 
either for the Crown or for the defence, in a case in which he had 
been an accused. I cannot agree with this contention. The cases 
quoted by the learned counsel, which had reference to witnesses 
who had been accused and who had been illegally pardoned, 
have no application to the present case in -which there has been 
no tender of pardon. Other cases quoted by the learned counsel 
show that these two men were competent witnesses. Thus in 
"Reg. V. Naraym Smdar^^^ one Bhaskar Sunder was one of the 
persons apprehended and brought before the Magistrate for trial. 
He was not even discharged; but he was examined as a witness, 
and the Court (Couch, C.J. and Newton, J.) held ^Hhat the 
witness Bhaskar Sundar was not at the time he was examined 
charged with the accused and upon his trial although he had been 
apprehended, and that he was by law a competent witness.-’^ So 
too in Beg, v. Ilanmcmt&^y reference was made to the evidence 
of several witnesses, to the admission of whose evidence objection 
had been taken on the ground that they also wei’e persons accused 
before the Magistrate. But it was held that as these persons 
had been discharged, although some of them were undoubtedly 
accomplices, they were not accused persons when they were 
admitted as witnesses, and therefore their evidence was admissible* 
In the last case quoted by the learned counsel, v. Lilladhaf^^'^ 

0) (18GS) 5 Bom. H, G. K. Cr*, 1* (3) (1877) 1 Bom. 610, 619. 

(3)' (1889) Gr. EiU. No. 18. 
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tlie reasoning in Ilamnautah caM, with regard to an illegally/ 
pardoned accused, not being a competent witness, was extended to 
the ease of an accused person against whom the Magistrate 
illegally allovrod the charge to bo withdrawn ; his subsequent 
evidence as a Vv itness was held inadmissible. That was a -svarrant 
casc_^ in which a pardon could not be tendered under section 337 
or in wdiich the complaint could not be allowed to bo withdrawn 
iinclor section 24S. The present case wms a suiniiions ease^ no 
pardon was tendered ; the complaint could have been wuthdrawn 
under section 21-8, and as there tvas a Public Prosecutor, action 
could be taken under tlie special provisions of Chapter XXX VIIT, 
section 494', The consent given by the Magistrate cannot now 
be attacked ; and the evidence, whatever may be its weight, was 
admissible. 

It was urged that a comparison w’ith the provisions of sections 
387 to 339 show that it could not have been intended by the 
Legislature that power should he given to the Police to pick and 
choose W'hich accused person should get scot-free and be turned 
into a witness, wntliout any risk wdietber he deposes truly or 
falsely. The answer to that argument is that the special 
provision of section 494 can only be brought into force on the 
application of the Public Prosecutor/ when there is one in the 
ease, and with the consent of the Court. The provisions of 
section 248 are used wdien the complainant applies for permission 
to withdraw his complaint and the Court consents. There is 
notliing to show that tho' provisions of section 494 or of section 
248 can only be applied wlion there is a single accused person in 
the case. 

Reference was also made by the learned counsel to section 3 13 ; 
but that evidently refers to the examination of the accused under 
section 31^, and moreover it is clear from the record in this case 
that the evidence of Karim and Ibraliim was not induced by any 
influence on the part of the Police. These men voluntarily 
offered their information,, and no doubt they ^vere told that the 
Public Prosecutor would be asked to make application for the 
prosecution against them to be withdrawn, and if the Court 
consented to that they would then be examined as witnesses. 

The other points urged on behalf of accused appellants do not 
require lengthy notice. There was no error in law in ad journing 
'B 395—7 
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tlae case againsfc accused No, 1, who was ill, and proceediDg 
against the rest of the accused. There is nothing to show that 
the appellant or his pleader made , any application to examine as 
his witnesses those persons who had been summoned on behalf of 
accused No. 1. There is nothing even now to show that those 
persons are material witnesses, and that it is necessary for the 
ends of justice that their evidence should be recorded. As to the 
nppellant^s pleader not being permitted by the Magistrate to sum 
up this case, while the Public Prosecutor was allowed to reply, it 
is obvious that these facts do not affect the merits of the case. 
There is no question as to the appellant having been present 
when Hie room was raided by the Police. The only question is 
wheMier the room was a common gaming house, it is impossible 
io read the depositions of the two witnesses Karim and Ibrahim, 
and of the two Police officers, and the statement made on behalf 
of accused No. 11, ^Yithout coming to the conclusion that 
gambling, and not a game of skill, was going on. I would 
therefore confirm the conviction and sentence. 

As my learned colleague is of opinion that Karim and Ibrahim 
wex'e in effect illegally pardoned, and I cannot agree with that 
opinion^ the case must be laid before a third J udge under section 
429 of the Criminal Procedure Code. 

WiimvoRTHj J. — The principal question in this appeal is 
whether the men Karim and Ibrahim, who in the first instance 
were co-accused with the appellant, were, after the cessation 
of proceedings against them, competent witnesses against him. 
It cannot be disputed that any accused person who has been 
properly and judicially discharged or acquitted becomes a 
competent witness in the case. But in this connection it is 
necessary to observe also the principle of the law in respect of 
pardoning an accused person; and by section 337, Criminal 
Procedure Code, permission to pardon is restricted to cases in 
which the offence is triable exclusively by the Court of Session, 
In the present instance the offence is nob of that character, but is 
one under the Gambling Act triable by a Magistrate. It is 
necessary to see that while in form following one provision of 
the law, another provision has nob in reality been disobeyed. 

I think it has. It is not contended on behalf of the Crown in 
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this case that Karim and Ibrahim were discharged merely upon 
proper judicial considerations, that is upon a consideration of 
the law and the evidence as affecting them alone. On the con- 
trary, it is frankly avowed that the prosecution against them 
\vas withdrawn in order that they might be used as witnesses 
against other accused persons in the case. In ordinary judicial 
course^ and if their evidence had not been required to be used 
against others, they 'would have remained on trial with the 
otherS; and the case of all would have been decided at onco< 
(The fact that on account of the illness of one accused person 
the case was subsequently split into two does not affect the 
present question.) That is, they would have been co-accused to 
the end of the proceedings and could not have been examined as 
witnesses against the others. 

That would have been their position if the proceedings had 
been conducted to the end upon purely judicial considerations, 
and they have been removed from that position by the Magistrate 
looking beyond the judicial case as against them and in effect 
assuming the right of pardon wdiich did not pertain to him in 
the case. The Magistrate has indeed purported to act not under 
section S37 but under section 494, Criminal Procedure Code; 
under which he consented to the withdrawal of the prosecution 
against Karim and Ibrahim ; but the action was essentially the 
granting of a pardon to the two men or a consent to their being 
pardoned by the prosecution. It is needless to enquire whether 
the men first volunteered to give evidence of their own accord 
or whether the police pressed or advised them to do so. It 
would be impossible to ascertain exactly how far each party 
made an advance. But it is certain^ and is not disputed; that an 
understanding was arrived at by which on the one hand they 
were to give evidence and on the other the prosecution against 
them was to be withdrawn. That is in effect they were pardon- 
ed* 

It is necessary to reconcile the provisions of sections 3B7 and 
494; and that call; I think., be done only in the ivay indicated 
above, namely; by taking ‘'Hhe consent ol the Court in section 
494 as meaning consent based solely upon a judicial consideration 
of the case against the person from whose prosecution the Public 
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Pros'eentor desires to withdraw, and not upon any consideration 
of the uses to which that, person may he put in a case other than 
his own, And indeed, apart from any conliict with section 337, 
I should think that to ho the most natural interpretation of the 
section. 

The case has rested mainly upon the evidence of these two 
witnesses, and if that be excluded the remaining evidence is, I 
think, insufficient to establish that the house Vvas being used as a 
common gaming house. Nor indeed hasjt been argued that it is 
so sufficient. I vrould therefore reverse the conviction and 
sentence. 

There being a difference of op hiiuii between Candy and Whitworth, Jd„ 
the case Was ref ei red to a third Judge (Ranade, J.) under section 429 of the 
Criminal Procedure Code, Act V of 1898, who delivered the following judgment. 

Raxade, J.:— The only question of law on which there is a 
difference of opinion necessitating the reference under section 429 
is whether Karim and Ibrahim, who v/ero co-accused with the 
appeHant, were competent witnesses after .the Public Prosecutor, 
with the consent of the Presidency Magistrate, withdrew from 
the prosecution instituted against them and they were discharg- 
ed by the Magistrate. The Magistrate’s judgment shows clearly 
that his order slioulcl have been not one of discharge but of 
acquittal. This admitted mistake is one wliich is covered by 
section 537, as it did not resulb in any failure of justice. If the 
Presidency Magistrate had acquitted Karim and Ibrahim, it is 
obvious that they would have been competent witnesses against 
the present appellant. The provisions of section 837 expressly 
lay clown that a person who is directly or indirectly concerned 
in any offence, and wdio has received a pardon onliis undertaking 
to give full and true disclosures, is a competent witness. A 
pardoned accomplice is certainly a less reliable -witness than a 
co-accused in respect of whom the Public Prosecutor, with the 
consent of the Court, withdraws the prosecution, and -who is 
thereupon acquitted by the ATagistrate. The withdrawal of the 
prosecution in one case, like the acceptance of pardon in the other, 
restores to the accused his competency as a -witness. In the 
present case though Karim and Ibrahim wore apprehended with 
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the appellant^ the cross-examination o£ these witnesses shows 
clearly that from the first they were actin^^ in full sympathy 
with the instructions of the police, and it was on that account 
that they were treated with special indulgence, and finally the 
prosecution was withdrawn against them. The considerations 
which influenced the Presidency Magistrate to give his consent 
were judicial considerations such as those referred to in section 
337, The distinction made by Whitworth^ appears not to bo 
borne out by the evidence in this case, and I feel satisfied that 
the decisions referred in the judgment of Candy, J.— v. 

and Ueg. v. Eanmanta ^^'^ — ^fully apply. In one 
of these cases the accused had been, as in the present case, 
discharged, yet it was held that the accused were competent 
W'itnesses, On the whole lam disposed to agree with Mr, Justice 
Candy in holding that Karim and Ibrahim were competent 
witnesses, and that their evidence along wdth the other police 
testimony fully justified the conviction and sentence passed by 
the Magistrate. 


APPELMTE CIVIL, 

Before Mr, Justice BancuU and> Mr. Justice Croive, 

EAMOHxiK (oiiiGiNAL Defendant)) ArPELLANTp V. MAKIBAI (obigixal 
PiAixtipe), Eesi^’ondent.* 

iriU — Constrimtion^Executor~-8%dt hj legatee against executor’' for 
arrears of rent-^Lwiitatiofi. 

A Hindu died leavmg a SOB, a daughter, a widow and a brotlier’s widow. 
He left a will whereby lie directed that the two widows should receive ^-lialf 
and half” the annual income realized from the four houses which he specified 
and that on the death of one of them the survivoi’ should take the whole for 
her life. The son was to make repairs and to pay the municipal taxes payable 
in respect of the said houses, but he was to have no manner of right whatever 
to the income ” thereof. He was also to provide the widows with food and 
clothing for their life and to provide the expenses of the marriage of the 
testator s daughter. Except as above mentioned the whole of the testator’s 
property, moveable and immoveable, was left to the son. The plaintiff (one of 
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tlie widows) sued to recoTer tlic rent of the four liouses wbicH liad accrued since 
tlie testator’s deatln It was contended tliat by tbe wdll tlie four Iiousss were 
given to tbe widow’s. 

that tbe son was tbe sole owuior of tbo w-bole property, Tlie will, 
liow'ever, had imposed upon bim tbe duties of an eyecutor and lie should be 
treated as such. There was thus a fiduciary relation established between him 
and the widows and they -wore entitled to the arrears of rent for tbe wdiolo 
period claimed. 

Second appeal from the decision of Rao Bahadur K. B, 
Mai^athe, First Class Subordinate Judge, A.P., of Dhulia^ con- 
firming the decree of Rao Sahch BL V. Kathavate, Second Class 
Subordinate Jiidge at Jalgaon* 

One Chhoturam died in April, 1893, leaving a son Eaindhaii, a 
claitgb ter Narmada, a widow Bai Maui, and a brother's widow 
Bdi Baktavari. 

He left a will which provided inter alia as follows : 

I have one son named Eamdban, and there are my elder brother’s wddow, 
wdio lives joint (with me, Baktavari Bai, widow or Balmukixnd Set, (my) 
wife named Mani, and one daughter named Nannadabai, who is a minor. 
For about three years past I have been ailing. I think that iioxv there is no 
certainty of my life. Therefore by this will I make a disposition as folloxvs : 

(1) As to tbe moveable and immoveable estate belonging to me wdiich there 
is in the tdliikas of Jalgaon and Bhusaval, in the district of Khandesh and at 
other places, tbe same is the self-acquireci property, p>’opGrty of botii me and 
my full brother Balinukaiid Si vial, who lived joint with me. Balmukurid Sat 
died some time baefe, about four years ago, whilst joint. Since then np to 
this day I am the sole owner of the whole of the moveabio and immoveable 
estate. Originally there xvas no ancestral estate ; nor is there any (noxv). 

(1) In order that both my brother’s widow Baktavari Bai and (my) wdfe Mani 
may be independently enabled after my death to practise ^ Dharma ’ (charity) in 
accordance with tbe position of bur family and. in accordance with their wdsbes, 
and in order that there may be no hindrance or obstacle in the way of their 
(being able to) do so, (I give them) the xinder mentioned m,oveable and immove- 
able property which belongs to me as owner thereof and which is situate at the 
village of Jalgaon Budnik in Taluka and Sub-district Jalgaon, in the zUIa and 
district of Kh^udesh. (Here followed the description of four houses owuiod 
by the testator.) 

Baktavari Bdi and my wife Mani should take the above mentioned property 
independently. As to the rent which may be annually realiged from this 
property, these two ladies should take the same half and half and they should 
bestow money in * Ban Bharma' (charity) as mentioned above or they should 
dispose of it in any manner they like. The said Baktavari Bai and Maui have 
every right to carry on the mkiM of the said property. My son Bamdhaa 
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lias no manner of riglit wliatever to the income of the said property. Baktavari 
Bdi and Alani have no right to sell the said property. 

(1) Baktavari B:ii and Mani, these two ladies, should take the income ot the 
rent of the said property halt and half. Should one of the above two ladles die 
earlier, the survivor should take the whole of the income of the rent of the said 
property so long as she lives and my son Eamdhan is to make repairs and pay 
the committee’s taxes in respect of all the houses. 

(1) Bor the marriage of my daughter named Xarmadabai, my son Ramdhan 
is to spend Es- 6,000 (six thousand). 

(1) Out of my dwelling toaZf (house) at Bad vat, a siiitablo portion is to be 
given to Baktavari Bai for her residence so long as she lives, and a suitable 
portion of my dwelling h%veU (house) at Jaigaon is to be given to my wife 
Maui for her residence so long as she lives. 

(1) Besides the income in respect of rent which has been agreed (to be paid) 
to my sister-in-law Baktavari Bai and my wife Mani for ^ Diui JDlictrma^ 
(charity, (&c.) as mentioned above, my son Eamdhan is to pay to each of them 
during their (respective) lifetime food and clothing according to their position 
in life. 

(1) Baktavari Bai and (my) wife Mani have a full right to the ownership of 
the ornaments which are on their (respective) persons and in their (respective) 
possession and of the cash in their respective possession. They should dispose 
of the same according to their pleasure. Eamdhan has no right to the owner- 
ship of the same. 

(1) As to the whole of tho moveable and immoveable estate except the above-' 
mentioned nioveable and immoveable proparty, my soiiEaindhan is entitled to 
the same. 

After the death of the testator, his son Eamdhan entered into 
possession of the whole of the estate. 

In 1S9S the testator’s widow Bai Mani brought this suit to 
recover the arrears of the rent which had been received from 
the four houses mentioned in the will since the date of the testator^s 
death. 

The Oourt of first instance awarded the claim^ and on appeal tho 
decree was confirmed. 

Defendant preferred a second appeal to the High Court. 

It was contended that iindor the will the houses had become 
the property of the widows. 

P. il/. IleJita (with if. B. Cliaulal) for appellant (defendant). 

Behentso^h (with if. F. J5/i a/) for respondent (plaintiff). 

Ea.nabe, J. The only point raised before us relates to the 


1900. 


Maxibat. 


432 


THM INDIAI^ LAW EEPOETS, [VOL. XXV. 


lom 


IiAnDSAIf 

Mastibai. 


constnictioa chiefly in regard to that portion ol the will which 
x^elates to the interest wfliich the ladies Baktavari and Mani could 
claim under it. It was contended that the four houses were given 
to the ladies^ and not merely a right to receive the income of the 
same as held by both the lower Gourts. 

It appears to us that reading the whole will; the testator’s 
intention was to leave the defendant sole owner of the whole 
property. In regard to the two houses in dispute, the widows 
had; during the lifetime of both or one of them, only a right to 
receive the income. They were not to sell the same. Defend- 
ant; as the son of the testator, was required to pa)?- the taxes and 
keep the houses in repair. He was also charged with the duty of 
providing the expenses of Bai Amba^s marriage and ho was als) 
charged wdth the duty of providing maintenance to the' widows. 
These are all functions which belong to the office of executor; and 
the defendant must thus be treated as executor, especially when he 
took possession of the whole property and admittedly managed 
it himself. There wms thus a fiduciary relation established 
between the parties, and the Courts below have correctly held 
that the arrears of rent were properly awarded not for three 
years but 'for the whole period claimed. We dismiss the appeal 
with costs. 


A'p'poal (lhnvme(h 
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Bcfoye^ 2I)\ Just we JBctUy* 

Plaintiff, a?. DROZ axd ajjother, D£FEA'BA^’TS*'«• 1900* 

Trade-marh — Birjhts of imporUr of goods hearing mawufacturefs or 
producers irade-marh — Contract hy Importer for exdiwive supply of goods — 9> 11, 12 and 

False statement in trade-mark — Deee 2 otion — Fvidemoe-~-AdmissihiM^^^^ of dsovemher 
judgment of Foreign Court — F'Vklenee Act {I of 1872), section 32 clause4, 
and sectlo7i 42—Fartlcs — Joinder of parties — Civil Frooediire Code {XJV 
of 188:2)i sections 27, 31, 82 and 34 — Fractice^ 

The plaintiff, an importer and seller of^Yatclles, sued to restrain the defendants 
from importing into or selling in Bombay or other p>arts of India watches 
similar in appearance to a certain class of watches imported and sold by tbe 
plaintiff and having a trade-mark so similar to the trade-mark on the watches 
imported by plaintiff that it v;as calculated to deceive purchasers into the belief 
that such watches were watches imported and sold hy the plaintiff. It was 
proved that the trade-mark on the watches so imported by the plaintiff was not 
the trade-mark of the plaintiff but that of the manufacturer in Switzerland, and 
that the plaintiff was merely an importer and seller of the watches under a 
contract for exclusive sujpply in India. 

Held, that the plaintiff was not entitled to an injunction. An importer can 
only protect a trade-mark representing his own reputation and the advantage 
accruing therefrom, but net the trade-mark of anotber, a manufacturer or 
producer. It was necessary for the plaintiff to shovr that the value, of the trade 
wdiich ho carried on was due to the reputation acquired by and attaching to the 
trade-mark as a guarantee of importation by him and not niei»ely as a guarantee 
of manufacture by somebody else and that therefore the imitation of that 
trade-mark was an infringmeut of an exclusive right of his owni entitling him 
to ask for protection. This the plaintiff has failed to do. 

It w'as contended by the defendants that in no case was the plaintiff entitled 
to relief, inasmuch as by using the words lvo>skopf Patent in the trade-mark 
for wducli ho claimed protection he was gnilty of deception, the fact being that 
there was no patent in existence for the watches which bore this trade-mark, 

A certified copy of the judgment of a Swiss Court against one Ferdinand 
Schmidt on this point w'as tendered in evidence. 

Feld, that the issue as to the use of the word ^ Patent ’ could not bo decided in 
this case if the trade-mark in question was not the plaintiff’s, as the Court could 
not in this suit decide w'hothor Messrs. Scdimidt and Company w-ere or were not 
precluded from using the word Patent ’ on Boskopf watches manufactured by 
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tliem. Ho decision on tKe point ’eoiild Imve eU'ect in a ease to wliich Messrs. 
Sdimidt hacl not been made a party. 

Held) alsOj tliat tbe judgment tendered was not admissible in cvidenco- 

An application was made on behalf of the plaintiff to add tlio manufacturer as 
co-plaintiff in the suit. 

Held) that the application should he refused. The plaintiffs case was wdiolly 
different from that of the maiiiifacturer. The plaintiff’s case was that the 
-defendants had infringed his trade-mark as importer, the cxelnsive right to 
which in India had been established. Tire iiianiifaetnr:r’.s daini would raise 
questions as to his rights to adopt and protect it in ih.e country of its origin and 
consequently in all possible markets in whicli it might he intvoclueod. Sections 
27, 31 and 32 of the Civil Procedure Code did not apjily. 

The plaintiff prayed for an injunction restraining tlie defendants 
from importing into or selling in Bombay or other parts of Indian 
a certain class of ^Yatches. 

The plaintiff was a watchmaker, doing business in Bombay, and 
he alleged that he had for many years been importing and selling 
in Bombay and elsewhere in India watches of a particular 
description of two sizes known as the Eoskopf Patent Watches, 
which were manufactured at Chaus de Foiuls in Switzerland ];»y 
a firm carrying on business in the name of Widow of Charles 
Leon Schmidt/^ the name Roskopf,'’' inside a circle with a AYhite 
star of five points in the centre enclosed in an irregular white 
line, being the registered trade-mark of that firm in Switzerland. 

The plaint stated that the \Yatches imported by the plaintiff 
bore the words Roskopf Patent inside a circle wdth a white star 
of fi,ve points in the centre enclosed in an irregular \Yhite line on 
their face and had the said trade-mark also stamped on the back of 
the case, and that the plaintifF^s said watches were well known and 
much inquired for and purchased in India, particularly l^y natives, 
under the name of Roskopf watches, and that the plaintiff 
had acquired a reputation and made considerable profit by the 
sale thereof : that in October, 1899, the plaintiff learned tliat tlio 
defendants had imported into Bombay a consignment cf watches 
of two sizes, very similar in size, shape and general appearance 
to the plaintiff’s said watches and having tlie wmrd ‘‘ Horoscope’’ 
in a circle ^Yith a design in the centre not unlike a star in ihe 
same position as the word ^'Roskopf appeared on the plaintiffs 
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Tlie plaiotiS alleged that the pronmciation of the words 
^'Eoskopi^^ and ''Horoscope'' by non-English speaking persons 
was so mucli alike as to mislead a purchaser, and he charged that 
the cleiendaiits had imported the '' Horoscope watches with the 
object that persons snight bo deceived into the belief that they 
were Inlying the piaintitf's Eoskopf watches, and that the use of 
the iiarne " Horoscope/' es|)eeially when taken in conjunction with 
the said circle and design on the face thereof and the size, shape 
and appearance of the said watches^ would cause the same to be 
sold as the plaintilx's Eoskopf \Tatclies. 

The plaint further stated that the watches imported by the 
defendants had been manufactured by one G. Meyer Griiber o£ 
Ohaux do Foiids in Switzerland, and that the plaintiff's 
manufacturer had taken legal proceedings against him in 
Swilzerland, whereupon 0. Meyer G-raber had given a written 
undertaking to have the word " Horoscope " cancelled and not 
to use it any more or to make use in future of any trade-mark 
similar to that of the plaintiff. 

It w’as further stated that after the arrival of the defendants' 
consignment of watches in Bombay the plaintiff remonstrated 
ivith the first defeiiclaiit and objected to the sale thereof as being 
an infringement of his trade-mark and required the first defendant 
to re-ship the -watches to Switzerland, but the first defendant, 
while admitting that the watches appeared to be an imitation of 
the plaintiff's ivatches and an infringement of his trade-mark and 
calculated to deceive purchasers, expressed his inability to re-ship 
the w^atehes to Europe as the consignment was a large one. 

The plaint prayed for a perpetual injunction agaiast the 
defendants, for an account and for delivery up of the defendants' 
consignment to be destroyed. 

It appeared from the evidence given at the hearing that the 
trade-mark on the watches imported by the plaintiff was not his 
fratle-Biaik^ but wms the trade-mark of Messrs. Schmidt and Co. 
the exporters, and that the plaintiff imported and sold these 
watches under a contract foi’ exclusive supply in India. 

•The defendants in their written statement traversed all the 
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At the hearing the defendants raised the following issues : — 

(1) Wliethor tlie plaintiS; lias sticli m interest in tiro trade-mark as to entitle 
iiim to maintain tins sui(:. 

(2) Wketlier the defondanl:s by tbo importation of Horoscope watelies, men- 
tioned ill tlio plaint, liavo infringed any trade-mark belonging to the plaintiff. 

(3) Whetlier the defendants by the importation of the said Horoscope -vratcbes 
liave attempted to pass or passed off tbo said vatclies as the Koskopf watches 
imported by the plaintiff. 

{4} Whether the plaintiff is entitled to the relief claimed or any part thereof. 

(5) Whether the plaintiff by nsliig the word Patent ” has not been guilty of 
deception, and whether he is not therefore disentitled to relief in tins suit. 

Ill the course o£ tlie hearing of the case the following words 
wore allowed to be added to the fifth issue : 

And are the defendants entitled at this stage to take this objection, not raised 
in the written statement, without notice.” 

Rai/ces (with ScoU) for defendants. 

The first objection to the plaintiff’s case is that the watches for 
which he asks protection bear a false inscription. They are called 
^•Roskopif Patent/^ But the evidence shows that there is no 
patent in existence for these watches. Where a false statement 
of this kind is made the Court will not grant an injunction. 
Sebastian’s Law of Trade-Marks (4th Edition), page 213 et seq.^ 
3Iorqari w McAdam;^^^ Flavel y, Ilarrisou^'^^ ; Ford v. Foster(^^ \ 
Leather Cloth Cowi^pany y. American Leather Cloth ComjqanyA^ 
Next ive say the pilaintiff has not such an interest in this trade- 
mark as to entitle him to bring this suit. It does not belong to 
him. It belongs to Messrs. Schmidt and Company. The 
plaintiff is merely an importer of these watches : Richards y. 
Butcher Messrs. Schmidt'might sne^ but they have not done 
so^ and they are not parties to this suit. The fact that the 
plaintiff is the exclusive importer of these watches under a 
contract with Schmidt and Company does not give him a right 
to sue. No amendment can now be made. Bham^ v. Kashinath^^^ ; 
Say ad Ahilul llalc v, Gnlam Jilani'"^"^ Ayscouyh v. BnllarA^^ 

d) (l^dOj 30 L. J. (Ch.) 22S. 

(•h (1S53) 10 Haro. 407. 

(3mi872) l. ii.7 0 ii. on. . 

cl) (18G3) UH.L. am 


(•') (1891) 2 Gh. 5'22. 

03) (1S95) 20 Bjin. 537. 
(0 (18D5) 20 Bom. 677. 
(«) (1889) 41 Cri. D. 341. 
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Next-^ on the merits^ no infringement of the trade-mark lias been 
sho^Yn. 

Mohcrlsou (with Advocate General) for plaintiff. 

The objection to the use of the word Patent is one of which 
w^e have had no notice* It ought to have been taken in the 
wnitten statement. It is too late to take it now^ So also the 
objection that the plaintiff is not the proper person to bring this 
suit has no^v been made for the first time . That objection also 
should have been taken in the written statement — Civil Procedure 
Code (XIY of 1882), section 34. On the general question they 
cited llalli v. Fleming ApolUmris Comimmj v. Norrish^^'^ ; 
Uichcmls v. JjutcIieA^^ ; Eadtle v. NomanS^^ 

Batty, J. s — T his case was concluded on Friday the 12th 
October, a little before the time the Court ordinarily rises. It 
was understood that there would not be time before my vacating 
ofiice, — my tenure expiring on the next day, Saturday the ISth*-— 
to consider the evidence and write and deliver judgment. Counsel 
for both sides agreed, thereupon^ to accept judgment though 
written and delivered after the expiry of office as if written and 
delivered before. It wnrs also understood that judgment should 
be accepted if delivered by my successor in oiiice. The case was 
contested strenuously and with distinguished ability on both 
sides, and the points involved I'equiring careful consideration, 
there wms no alternative to the course agreed to. 

In this case the plaintiff, Charles lieiniger, seeks a perpetual 
injunction to restrain defendants, Constant Droz and Aniotritz, 
their servants and agents, from importing or selling in Bombay 
or other parts of India any watches similar in appearance to 
the ^Yatch Horoscope or having on their faces a circle with 
the ■word Horoscope therein and with the design at present 
appearing on watches sold under that name, or having any design 
or mark -whatsoever which may be calculated to deceive 
purchasers into the belief that such w^atches are the watches of 
the plaintiff. A prayer is added for account and for the delivery 

(1891) 2 Oil. 522. 
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1900. for clestrnction of such watches as the defendant has imported of 
Jlmmam cleseription complained of., 

The plaint sets forth that the plaintiff, as ^Yatchlllaker and 
jeweller^ has for years past imported v\"afcches made by the firm 
of C. L. Schmidt and Co. of Chaux de Foiids in Ehvitzerland. and 
known as Eoskopf Patent watches, the trade-mark appearing 
thereon as duly registered in Switzerland being further described ; 
and alleges that those watches having acquired a local reputation^ 
the defendants liare^ with intent to deceive the public or purchasers^ 
imported the vratches known as Horoscope bearing a dosiga 
similar to that of the Eoskopf trade-mark^ in consequence 
of wdiicli steps were taken not only to stop the defendants^ 
consignment in the Customs House^ but to proceed criminally 
against the defendants under section 486 of the Indian Penal 
Code and section 7 of the Merchandise Marks Act^ 18(80. The 
plaintiff further alleges that the manufacturer of the Eoskopf 
■watches in Switzerland took proceedings against Messrs. Graber^ 
the manufacturer of the Horoscope watches in the senne eountryj 
with the iiltiiiiato result ^ that Messrs. Graber undertook to 
cancel the trade-mark ^'Horoscope/’ and to make no further 
■use of any trade-mark similar to that of the plaintifi'. The 
plaintiff also averred in the' plaint that ho believed the 
defendant to have been aivare that another importer of Horoscope 
w’-atches, Phiroz Piinthaky hy name^ had consented to re-ship^ on 
plaintifFs remonstrances and threats of proceedings, a consignment 
of Horoscope -watches on the arrival thereof in Bombay. The / 
plaint contains a farther statement that the first defendant 
admitted the apparent imitation of the Eoskopf watches in 
tiie Horoscope eonsignmentj but declined to re-ship as that : 
consignment was a large one. These allegations appear to bo the ’ 
most material of those contained in the plaint for the purposes j 
of the decision of this ease. j 

The defendants in their written statement deny all knowledge ' 
of the reputation and profit alleged to attach to the Eoskopf 
wvatches^ and also deny that , any deceptive similarity exists 
bet^Yeen the Horoscope ’watches imported by them and the 
plaintiff^s Roskox)f watches " and , "tsr.de-markj, beyond such 
, inevitable resemblance as is, common to all cheap Swiss-made 
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watches, and they assert that there has been no infringement of 
the Eoskopf trade^^mark^ and that the Magistrate in the criminal 
proceedings referred to so decided in dismissing the complaint* 
The defendants also denied Mi knowledge of the alleged 
negotitations between the firms of Schmidt and Giiiber, the 
manufacturers respectively of the Eoskopf and Horoscope 
watclies, and of the alleged undertaking by Messrs. Griiber, and 
tliey disputed the relevancy of the allegations in the plaint on 
this matter. The first defendant further denied all knowlcAlgo 
of the facts alleged in the plaint as to the stoppage of the 
consignment to Pliiroz Pauthakj. lie also denied that he 
had ever admitted the Horoscope watches to be an imitation 
of the Eoskopf watch or to be an infringement of plaintiSks 
trade-mark. 

The defendants^ counsel, Mr, Scott, raised the following 
issues : — 

1. Whether the plaintiif has such an interest in the trade« 
mark as to entitle him to maintain his suit ? 

2. Whether the defendants by the importation of Horoscope 
watches, mentioned in the plaint, have iufriDgecl any trade-mark 
belonging to the plaintiff ? 

3. Whether the defendants^ by the importation of the said 
Horoscope watches, have attempted to pass, or passed off, the 
said watches as the Eoskopf watches imported by the plaintiff ? 

i. Whether tlie plaintiff is entitled to the relief claimed or 
any part thereof ? 

5. Whether the plaintiff by using the ■'word Patent has 
not been guilty of deception, and whether he is not therefore 
disentitled to relief in this suit ? 

Tlio learned Advocate General, wlio appeared for the plaintiff- 
at the first hearing, objected to this issue as not raised by the 
written statement •'which was filed on 22nd February ; and that, 
had the point been raised, the necessary evidence could have 
been obtained from Europe on the point. 

Mr. Scott for the defendants referred to section 1 47 of the Code 
of Civil Procedure, 1882, which contemplates the framing of 
issues on allegations on oath made by the parties or by persons 
present on their behalf or on allegations made by the pleaders. 
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Ho adjournment, he contended, was necessary, but if necessary, 
an adjournment could be made, Eoskopf he alleged to be a 
system, not a Patent.^^ 

The Advocate General objected that the question involved 
would be one of Swiss law and that an adjournment wmuld be 
necessary : that the use of the word Patent was justifiable and 
wms recognized as it formed part of the registered trade-mark in 
Switzerland. 

The issue was then allowed to stand with this addition : And 
are the defendants entitled at this stage to take, w-ithout notice, 
this objection nob raised in the written statement ? 

The case ^Yas then proceeded with on 29th September, 1st, 8th, 
9tli, 11th and 12th October, The plaintiff and three other 
witnesses on his behalf, and the defendant Ho. 2 and tvro other 
witnesses on behalf of the defendants being examined, and 
forty-two exhibits for plaintiff and twenty-three for defendants 
being put in evidence. 

The first and fifth issues are manifestly preliminary points as 
to the right of the plaintiff to sue, and it will therefore be con- 
venient to consider them instead of proceeding to the 
examination of the general evidence and the exhibits. 

How with regard to the use of the ■word Patent’’ on the 
Eoskopf watches, it is obvious that the issue on that point 
cannot be decided in this case if the trade-mark in question is 
not the trade-mark of the plaintiff, as this Court could not in the 
suit, as at present eoustituted, decide as to whether Messrs. Wille 
Schmidt & Co. of Chaux de Ponds, Switzerland, were or \vere not 
precluded from making use of the word Patent in relation to 
the Eoskopf watches manufactured by them. If the trade-mark 
in its entirety belongs to Messrs, Schmidt & Co., the plaintiff 
could claim no right to protect it from infringement whether it did 
or did not contain any element of deception, and no decision as 
to the right of Schmidt & Co. to use the phrase Patent^’ 
could have any effect in a case to which that firm had not been 
made a party. 

Mr. Scott, on behalf of the defendants, indeed tendered a ^ 
document which purported to be a certified copy of a Judgment 
by a Swiss Court against one Ferdinand Schmidt on tlie point 
in question, and at first attempted to justify its admissibility 
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under section 32 (4) of the Indian Evidence Acfc^ 1872, as an 
opinion as to a matter of public or general interest. That clauseji 
however, would manifestly be inapplicable to a docutnent 
purporting to deal with the rights of a private individual as 
against the public, in which the interests of the individual 
formed the subject-matter of the statement ; nor is it possible 
to say that tlie statement of opinion in the judgment could, 
wnthin the meaning of the concluding words of that clause, be 
i*egarded as made before any controversy as to such matter 
had arisen. For similar reasons section 42 of the Evidence Act 
appeared equally inappropriate. And as the defendant in the 
case referred to is not alleged to have any privity with the 
present plaintiff, the admissilality of the document in question 
did not appear to have been made out. 

The difficulty that arose in connection with this point illiis- ' 
trates, however, the grave importance in such a case as the 
present, of the question whether the plaintiff is either responsible 
for, or entitled to protect, the trade-marlv on the watches \Yhich 
he imports or sells. 

The plaintiff alleges in his cross-examination that he 
believed the wmrds Roskopf Patent in the trade-mark mean 
that a certain part of the watcli is patented ; that ho had nothing 
to show that ; but that it is patented in Berne, in Switzerland, 
lie believes. It is evident that the plaintiff is not, and, at all 
events at present, could not be expected to bo, in possession of 
the full information and documents that would be requisite 
to justify the use of the word Patent in the trade-mark, 
and if it be a question between the defendants and the present 
plaintiff whether the latter is disentitled, by the use of the word, 
to bring the suit, it may well be that the omission from the 
written statement of all reference to the objection now- taken, 
and the absence of admissible evidence on their part to support 
in waw their contention, might, in the circumstances of the 
ease, absolve the plaintiff from the necessity of meeting an 
unsupported allegation of fact which is not admitted by him, 
and which he has had insufficient notice that he would be 
called on to meet unless and until the plaintiff has established 
Ills right to the trade-mark. However, it is unnecessary to 
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consider the effect of the ceases cited by Mr, Kalkes — Smgef 
Ilaniifactiirmg Oo. YAVikon^'^) Ilorgan v. M^Adam,^-'> Marshall v. 
Eossf^^ Sgkes v. Fhvel v. Ilarrison,^^'^ Ford \\ Foster '^^'^ — on 

behalf o£ the defendants for the purpose of questioning the propriety 
of the word Patent in connection with the w^atch in question^, 
or to discuss the possibility that the w’ord Patent may have 
been used only as part of a well-known designation rather than as 
a representation that the watch is protected by an existing patent. 

The point of primary importance for the plaintiS^s case is 
that he should show that the value of the trade which he carries 
on is clue to the reputation acquired by, and attaching to, the 
trade-mark as a guarantee of importation bg and not merely 
as a guarantee of tnamifactnre hy somebody eUe^ and that there- 
fore the imitation of that trade-mark is an infringement of an 
exclusive right of his own, entitling him to ask for protection 
in this country. The evidence on this point consists of plaintiff’s 
own statements of certain entries in his books, of the certificate of 
registration of the trade-mark, and of the evidence of defendants^ 
wdtnes>s (No. 2) Haiee Mahomed and the invoice (Ex. 21) of 
importation by him. 

And, first, it must be noted that the plaint alleges -only that 
the plaintiff has for years past imported the watches in cfue^stion, 
alleging no farther ground of title to the trade-mark. 

In examinatioii-in-ohief the plaintiff ^stated : 

I liave been carrying on business for ten years in Bombay, during wdiich 
I lia\*o been importing watches called Boskopf into Bombay. I have been the 
sole importer for the last eight years . . , They have always had on their face.s, 

hacks, and inside, the same design, as long as I have been importing them 

The defendant had six samples in Ills office of the Horoscope watch .... 
Mr, ])ro7. (defendant 1) admitted they (the watches imported by him) were an 
imitation, but said that I shoi\ld liave stopped the registration of the word 
® Horoscope ’ in Bwitzerland.” 

And in cross-examination by Mr, Scott, plaintiff stated : 

These watches are made at Chau x cle Bonds in Switzerland .... / My 
principals are Yenve Bchmidt k Go. and Wilie Brothers ... I am not paid by 

(0 (187(5) 2 Gh, B. 434, 45C. 
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my ppinuipals. Tbo watclies are not Beat on cbramission sale. I get no bonus 
on the sale of the watches. I make my profit. They are sent to me on credit. 
I got my last consignment of Eoskopf watches last month from Wille Schmidt 
& Co. The two firms eomhined many years ago. For the sale of the watches 
they are combined ; not for the manufacture. I have no written agreement 
with Wille Schmidt & Co. My business with them commenced in lS91i-115. 
The terms were arranged by personal interview. There is no written record of 
the terms ... I say a star in coneentrie circle is the property of my firm, tJiat 
u to my of Wille Scliy/iidt tj* 6b.” 

The above statement, it is to be noted, were all made before the 
two 0 ^ clock rece.ss on 29t]i Scptember~tlic day the i,ssucs were 
framed. The plaintih: had, then, been asked to produce liis books, 
and did ,so at 3 r. :n., and the book (Ex. 11) w-as then put in. On 
page 188 of that book appears the following entry — 

1900. Juno SO. Eemispart desfrais de proces Framrose and 

West End Co. fr: 459.60 
Agio fr: 100 

— a,s a debit against the Swls,s firm, and plaintiff being questioned 
said : 

‘‘ I tako credit in the first two entries on page 188 in respect of money paid in 
respect of proceedings taken between me and Frainroz and West End Company. 
I still say the watches are my property and not the property of the Swiss firm. 
I am the oiit'and-out purchaser of those watches, and I expect I am the sole 
jmrehaser, or ought to be, in Bombay of those watches. I say ‘ ought to be/ 
because I am the sole agent for these 'leateJm. I have an agreement with 
Wille Schmidt not to soil (i. <?., that Wille Schmidt should not sell) those 
watches to any one else in Bombay, but it is not in writing. I take credit for 
these payments on account of Franiroz &c., heaemse the traiU'marh helongs to 
them {I c. Wille Schmidt & Co.), and I thought it only right they should pay. 
j took the credits with their consent*' 

Then in re-examination, Exhibit H was put in for plaintiff, 
though objected to on behalf of the defendants as irrelevant. 
Exhibit H purports to be an original certificate of registi^ation of 
the identical trade-mark as found on the Roskopf watches (Exhibits 
A and B). It is dated 28 Pevrieib 1887, and certifies Ch. Leon 
Schmidt & Co. domiciled in Ghauxcle Ponds Canton, Neuchatel, 
to have submitted the appended mark of which they declare 
themselves to be the legal proprietors ffrojirietmfes legitimes). 

Then follows the signature of Schmidt & Co., and a printed 
note to the effect that when the declaration is made by a proxy of 
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tbe person submitting the mark, the addxess of the latter must be 
added to the signatiite, and, moreoTer, the powcr-ol:»attorney of 
the owner of the mark must accompany the documents. Tu i\ Scott 
was allowed to put further questions on Exhibit II^ and elicited 
from the plaintiff that this trade-mark, 3*egistered in 1887^ had 
formed the subject of an action in Swit;icrlancl to which Messrs. 
lYille Schmidt were parties and that the trade-mark had not been 
since altered in Switzerland to his knowledge. 

From the admissions of the plaintiff, the entries in Exhibit 11 
and the certificate Exhibit H, it is thus perfectly clear that the 
trade-mark on the Eoskopf watches is the trade-mark of Wille 
Schmidt & Co., the exporters, and the plaintiff’s connection with 
tlie w'atches was only that of an importer and seller under a 
contract for exclusive supply in India. Plaintiff asserts that he 
is the o\Yner of the watches wdiich are consigned to him ; but 
this might bo alleged by any other purcliaser of those watches. 
But neither the plaintiff nor his counsel for him has been able to 
claim any property in the ti ad e-mark. It may be noted that the 
plaintiff’s witnesses, Nusserwanji Kanny, and lSh\ Lund of the 
well-known firm of Lund and Blockley, both admitted that the 
Eoskopf watches had been imported into and sold in Bombay for 
years before the present plaintiff began to import and sell them, 
and Mahomed Ali, witness for plaintiff', gives the names of 
successive agents for those watches, and says that they sold vAth 
iJie same trade-marlc. Lastly, Haji JMahomed Haji Umed, witness 
No. 2 for defendants, proved that he imported Eoskopf watches of 
the genuine mark, which the plaintiff does not dispute, fnmi 
London tlirougli an English agent. 

Mr. Eobertsoii has been unable to contend tluit his client has 
taken, or could take, any steps to prevent such importation by 
others of the genuine Eoskopf manufactured by Wille Sehmicli 
otherwise than through the medium of Messrs, Wille Schmidt 
themselves, that is by enforcing as against that firm the contract 
for exclusive supply in India. 

The case on which Mr. Eaikes relies for the defendants is that 
of MidarcU v. BtitcherA^^ before Kay, J., in which Sir Horace 
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(now Lord) Davey and Rensliaw^ Q.G., appeared for the plaintiffs, 
an<‘l xiston, Q.C., with Cutter appeared for* the clefeoclaiits. 
Plaintiffs were champagne importers, and sued to restrain another 
iirm from selling champagne under the term iVIonobrnt ” or any 
other 'word in colourable imitation of certain trade-marks consisting 
of the words Monopole and Dry Monopole/' of which IMessrs. 
Hcidsieck .&: Co., champagne exporters at Reims, \vere the 
proprietors. Ileidsieck & Go. had sent a letter to a member of 
plaintillV firm in the following terms : 

** As the firm of Tlieoclor Baton & Go., of Avluch you are a partner, is to bo 
dissolved on rJOtli Juno nost, we hereby agree to transfer into your hands the 
sole agency for sale of our champagne wines in the United Kingdom of Great 
Britain and Ireland, also in the British Colonies, on and’ after the SObli June 
next. Wo promise to sell none of our wines to any person residing in the 
United Kingdom, or its Colonies, hut exclusively to your firm which is to be 
styled ® Samuel Richards & Co., sole agents for Heiclsieck <& Co.’s Dry Monopole.’ 
Any order which we may receive direct from the said quarters shall he 
transmitted by iiw to your firm, and the orders which w'e receive from you 
shall be invoiced to your account and risk at the same prices which we actually 
charge to the firm of Theodor Baton & Co.” 

The statement of claim alleged that Heidsieck & Co. were the 
registered proprietors of two trade-mai’ks consisting of words 

Monopole and Dry Monopole/^ The case came before the 
Court to be argued on the point of law, that the plaintiffs were 
not capable of suing, inasmuch as they were not tlie proprietors 
of the trade-marks, being merely in the position of purchasers 
of Heidsieck & Co.'s wines imcler the agreement. The pro- 
ceedings were in the nature of a demurrer to the statement of 
claim. Of the cases cited the following only are available here 
for reference,-- nauiely, for defendants, IleapY. Hartley/ Jehms 
\\ Xodk Britislb and for plaintiff, /A ^6’ v. 

Eadde v. N'orman^^^'^ ApoUinarls Company v. Nomshp'^ 
Good/ellow Y. Prince ^ 

The Court observed : 

‘‘ The plaintiffs have misconceived their rights entirely. They are persons 
who have established the right to what they call an agency from Messrs. 
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costsj but I will give tliein leave to amoiid tlieir action by making tlie present 
owners of tbc trade-marks pjkin tiffs. ” 

Of the antliorities in that case cited for the defendants, Heap 
V, shows that even an exclusive license, unless coupled 

with a grant, can give the licensee no title to sue in his own 
name. It is/^ said Pry, L J,, a license to do a thing and a 
contract not to give leave to anybody else to do the same thing. 
But it confers, like any other license, no interest or property in 
the thing.'^ The case of Jdams v. T//e North British Ilcdhoa-^ CoN^ 
was also cited for the defendants in Ilichards v, Bidcher, and was 
a case in which the patentees and proprietors of a certain inven** 
iion had constituted one Burlock their general agent to introduce 
and sell the invention in Great Britain and to grant licenses for 
the use of the same. And Burlock agreed to give the plaintiff 
the sole agency and control of the working of the patent in Great 
Britain and a general power-of-attorney to act, with a percentage 
of royalties and profits, plaintiff agreeing to push and work the 
patent vigorously and to manage the manufacture. Lord Sel borne, 
without hearing the defendants, observed that Burlock had 
no authority to assign the patent, and added : The bill states 
merely that he was a • general agent to sell the inventioii and 
grant licenses, and I am of opinion that those words give only a 
general power to work the patent in this country. .... It 
cannot be said that it gives a right to assign the patent ..... 
Tlie clause constituting Burlock an ^ agent ^ does not speak of any 
interest in the .... This is a patentee’s bill, and it is filed 

by a man whoso only right is against his own principals.^'’ This 
case wras apparently taken as showing that a po-wer to sell and 
grant licenses for the use of an invention, does not amount to an 
assignment of the patent itself, so as to give a right to ask 
either for damages for an infringement or an injunction to 
restrain infringement in future.^^ . 

The case of Ihlee v. Eemhcm,^^'^ cited for the plaintiff in 
lUchards v. Buteher^ shows that where there has been an assign- 
ment of a registered trade-mark the assignee can bring an action 
to prevent the use of the trade-mark without having registered 
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the assigiimonf). But that case was evideutly treated as irrelevant 
in Ekktnls v. Butcher^ on the ground that a mere agreement to 
supply exclusively is not an assignment of the trade-mark. 

The case of Radde v. Noman^^'^ also quoted for plaintiffs in 
MichafLls V. Butcher, seems at first blush to come much nearer 
than the others cited to the case of Eieharch v. Butcher and to 
the present case. For in Radde v. Norman the plaintiffs claimed 
an exclusive right to import kainit under a grant from the Ducal 
Government of Anhalt. But the distinguishing circumstances 
ill that case were not only that the plaintiffs Iiad an exclusive 
right of eccjiort from certain mines so that ^163^" had an esclusive 
right to all kainit from the particular locality of Loopoldsliall, 
bub also that they adopted the distinctive name of Leopoldshall 
for the kainit supplied by them. Thus^ as appears from the 
arguments; the issues were^ first, whether the word Leopoldshall 
was a trade-mark ? and second, have the plaintiffs the exclusive 
or sole right of selling their kainit in this country ? Wickens., Y.C,; 
therefore said : ^^The plaintiffs seem to have established a pr-rma 
facie CBsSe to treat ^ LeopoldshalD as denoting in the English 
market the unadulterated article imported by Mr. Radde/^ and 
further, I must treat the case as one in which the plaintiffs have 
established what I admit to be a very difficult title t® 

establish, a title to the exclusive use of a particular word as a 
tmde-mafhf though he added that he by no means decided that 
it would be sufficiently established as against a person who^ in 
ignortince of any claim upon Radde^s part; had sold, or offered 
for sale, raw Leopoldshall kainit^ which he had lawfully got into 
his possession with good reason to believe that it was what lie 
described. In this decision reference was made to the fact that 
defendants had not attempted to show, or at any rate had not 
shown, any excuse for using a colourable imitation of plaintiff’s 
trade-niiirk. The case seems to indicate that the mere exclusive 
right to sell; within a limited area, would give no right to restrain 
a person importing and selling the same article within that area, 
but that where the importer has adopted a trade-mark as a 
guarantee of importation by him from a specified spot, he is 
entitled to protection against a penson using that mark and 
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altogether unable to show importation from such spot. The case 
is therefore in some respects akin to that of the 
Cornfan^ v. S'ornshp-'^ which is relied on by the plaintiff in the 
present case. It was also relied upon for the plaintiffs in Richards 
Y. Butcher^ and it is noteworthy that the present Lord Davey 
appeared for plaintiffs in the A^^oUmaris Gomjnmij v. N’orrish as 
well as in Eiehards y. Batcher^ 

The counsel for the plaintiff in this case rely on the case of 
ApolUmris Company v. Norrish, because that was a case in which 
the plaintiffs had an escliisi's^e right to sell in Great Britain and the 
Colonies the imported natural water during the existence of their . 
contract with the owners and exporters thereof. The defendants 
had made an artificial mineral-water^ being the chemical equiva- 
lent of the natural-water, and they sold it under the name and 
designation of London Apollinaris Water, possessing all the 
properties of the natural water/’ The head-note to the report of 
the case, in speaking of plaintiffs^ agreement as a grants is appa- 
rently misleading. They had, like the plaintiff in the present 
case, a mere contract for exclusive supply. If the Apollinaris 
Company had had nothing but that contract to rely upon, then the- 
case would, no doubt, have been on all fours with the present case, 
and the decision therein would be inconsistent with the decision 
in Richards v. Butcher. But the remarkable point is that the 
question was never raised in that case whether plaintiffs’ interest 
as a mere consignee for sale, with a contract for exclusive supply, 
was an interest sufficient to enable them to restrain the defend- 
ants. If that point could have been taken, it is difficult to 
suppose that it would have been overlooked, nor is it probable 
that if the case were an authority on the point or had touched 
upon it at all, it would, though cited in argument, have been 
passed over without comment in Richards v. Batcher. But it is 
to be noted that the counsel for the defendant Norrish did not 
raise that question. He argued that whether plaintiffs had a 
monopoly or not of Apollinaris water, they had no right to 
constitute an old word a trade-mwic; that in all cases where an 
injunction had been granted the plaintiffs had been the first 
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introducers of the name and it had acquired celebrity in the 
market undei* that new name, and that this was an attempt to 
set up a monopoly, that is to say by means of a trade-mark. 
But on turning to the arguments for plaintiffs, the Apollinaris 
Company, it appears what the real point at issue was. Those 
arguments rested on the fact, not that the Company had under 
their contract the sole right of importing and selling the genuine 
Apollinaris water in England/^ but that having that right they 
had acquired a property in the word * Apollinaris/ which is a 
fancy name, and their adoption and application of it to an article 
in the market give them the exclmive right to nse In other 
words it was theii’ trade-mark, and it was as their trade-mark 
a guarantee and an embodiment of fcheir reputation for the 
importation of the watex" by them. It meant that they were the 
importers, and whatever value it had was due to their reputation 
as importers. It was thus distinguishable and indeed utterly 
different from Heidsieck^s trade-marks in the case of BicJiard v. 
'Butcher i which did not mean wine sent by Heidsieck to be sold by 
the plaintiffs exclusively, and thus in no way- represented the 
celebrity of the plaintiffs as imporfcers. And therefore Bacon, V.C., 
in the Ajjollinaris Compan^^s case, aftei' dealing briefly with the 
question whether the trade-mark was bad as setting up a monopoly, 
and disposing of it on the' ground that the owner of ar spring-- 
has the right to sell his water just as he thinks fit,'^ i,e. by any 
name he chooses, said They (the plaintiffs) have the exclu- 
sive right to the use in Great Britain of the word ^Apollinaris^ 
for the purpose of describing the mineral water so sold by them/^ 
and ^^the plaintiffs are the first persons, or at least are the persons 
who now have established a particular trade-mark in Apollinaris 
water/' le. they are entitled to succeed, not by virtue of their 
private contract, but as owners of the tmde-marh. The defend- 
ants/^ it was observed, have manufactured this artificial water, 
which may be perfectly lawful for them to do, and they have 
advertised and sold it under the name of Apollinaris water, 
which, in my opinion, they have no right to do/^ Reading the 
Judgment as a whole, it is manifest that the plaintiffs were 
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regarded as indisputably tbe ownem of the irnde^^marh^ if the 
trade-mark were a legitiomte one^ and it was on tlie ground of 
that ownership of the trade-mark, implying that they were the 
importers, not on the ground that they had an exclusive right 
by contract to the supply for sale, but that they had an exclusive 
right to use the word to which their reputation as importers 
attached, that the injunction was granted. Or, as it was stated in 
the arguments, they^ the importers, and not their vendors or any 
one else but the plaintiffs themselves, had acquired a property 
in the word Apollinaris.’^ It is manifest that if in the case of 
Eicharch v. Butcher the trade-marks had meant that the wine 
was imported by the plaintiffs, then, though it would have been 
perfectly lawful for the defendants to import tlie same wine 
if they could and to sell it, yet they would have had no right to 
use the plaintiffs^ trade-mark indicating importation by them. 

The case of Ooodfellow v. Frinee^^'^ was also cited for plaintiffs 
in Richards v. Butcher^ apparently with the view of showing 
that the plaintiff, an importer of wine, sold with a label LeCourt 
et Oie,’^ failed in his attempt to restrain defendant from selling 
wine with the same name on it, merely because the trade-mark 
was not registered in this country and the trade-name had 
not been established by siiflScient length of user. But on 
examination of the case it appears that in that instance the 
plaintiff had entered into an arrangement witliMoigneauxpere et 
Fils for the supply to him of a particular growdli of champagne 
together with the ewehisive right to adogt mcl in this country 
the label ‘^LeOourt et Oie/^ so that he wasfiiQ owner of the trade- 
mark and “was prevented from instituting proceedings solely by 
non-registration in England under section 77 of the Trade-marks 
Act, 1883. The case is thus not on all fours with Biohards v* 
Butcher y or with the present case, in which the trade-mark 
belongs, not to the importer, but to the exporter. 

For the plaintiff in the present case the decision in Ealli v, 
Fleming^ has also been relied on apparently with special 
reference to the head-note, which concludes with the words 
Semite ^ — there may be a right to exclusive use of a trade-mark 
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by traders who are im'porters 'ObIj/’ Sacli a head-note is of 
litfcle ii^e if read without reference to the circnnistaiices of the 
cascj tlie arguments ' advanced, mid the authorities cited and 
followed or igtimed* The facts of that case were as in Maclde v. 
Xorm^^u anil the Aj^ol^^ditaris w Morruh and not as in 

JiidiaXi V. B'uiehcr. That is to sot, '’the suit was brought for 
ail injiiiKition to restrain the defendants from using the plaintiffs*^ 
traik-'iiiark/’ not to restrain the defendant from using the trade- 
mark of a third part}', the exporter. The points in issue included 
tlie (piestion-^ whether the plaintiffs were entitled to the exclusive 
use of the number 20QS, and whether such number was known 
or i\‘«‘Ognized in the Calcutta market as indicating that the goods 
])Caring ii were iinported by the plaintiSk^^ The defendants denied 
iliat it- was so known or reeognizecl, and asserted that the number 
2uOS was regarded by buyers as a mark indicating quality and 
jivj 'LidieaUug lie jiemu qi^ finn imimthig the goods, and that 
the plaiiitiils were not manufacturers, but only importers, and had 
no exeiiisive right to import such goods* The point for decision 
was, praf 3 tiealiy, not whether such principles as were laid doivn 
ill Ixichifihs V, Buteker ivere correct, but lYhetlier the ease was one 
to which llie principles laid down in that ease, or the principles 
lad] down in luziLle w Xorman and Jj)oll marls v. Xorrish, would 
apply. la other words, the issue was whether the plaintiffs used 
the niiiiibcr SOOS as their own trade-mark as a symbol and 
guarantee of their own importation; — whether it represented 
their reputation as Importers, or the reputation only of the 
manufacturing exporters. In the former alternative they could 
sue to protect their own reputation as importers and secure the 
advantage thereof as in Baide v* Kormaa and in the Apollinans 
m^e\ while if it were the manufacturing exporte^^s mark, 
attracting custom as such, the plaintifis, obviously on the 
principles of Iticlmrda v. Butcher, could have no right to sue* 
And Garth, CJ., said (page 423) : It must here be borne in mind, 
and it is, in my opinion, a most material feature in the case, that 
tlie number 2008 was a symbol tised exclusivelg hy the plaintiff's 
ami impressed only npm goods which emm from their house^ It 
was not a nmmimhmfs number, it ivas a symbol the use and 
meaiiiiig of which ivas not known to the deiendant, and is not 
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now known to tbe Court. It was known to tbe plaintiffs only.^-’ 
And it was manifestly upon this ground that the plaintiffs sought 
only to protect the custom attracted or secured by a mark 
indicating onlg their oion position and re^mtatio^ as importers^ that 
the suit was maintainable. The Court said (page 426) ; The 
use of these marks upon similar cloth by the defendants would be 
calculated to deceive the public into the belief that the goods 
w^hich they were buying were the goods which they had bought 
for years before imported and sold hy the plaintifsd^ The case 
therefore establishes the very reverse of the inference which the 
counsel for plaintiff in this case would deduce from it^ as it shows 
that an importer can only protect a trade-mark representing his 
own reputation and the advantages accruing therefrom, but not 
the trade-mark of another, a manufacturer or producer. 

This case of Ralli v. Fleming was cited in Taylor v. Yivaumi^^^ 
and in Baric lo v. GohindramS^'^ In Taylor v. Virus ami, the 
plaintiff imported a certain kind of shirting, and, in order to 
distinguish it, adopted a trade-mark.^^ The head-note of that 
case is manifestly misleading in stating that No trader import- 
ing goods can lawfully adopt a trade-mark which is calculated to 
cause his goods to bear in the market the same name as those of 
a rival trader^’ — -if it means that one ■ importer cannot sell 
goods under the same trade-mark of the same producer as that 
under which a rival trader sells his goods. If that were the 
ease, no two traders could ever import or sell goods from the 
same producer with that producer’s trade-mark on them, which 
would limit each -producing exporter to a single customer in each 
country, a preposterous position which is in no way counte- 
nanced by the decision in a case where the trade-mark infringed 
was described by the Court as plaintiff’s trade-mark and not 
as the exporter’s at all. 

The real question is whether the trade-mark used and sought 
to be protected by the importer is one employed by him and 
understood and prefeiTed by the public as indicating importation 
by the person using it» This is very clearly brought out in the 
case of Barlow GohindramS^^ The mark which plaintiffs in 
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aat case sought to protect was a nniiiber 9000, and the qnestion 
was whether that iininber indicated importation by the plaintiffs 
and thus attracted the preference of the public by reason of ihoir 
reputation as iinporters# Plaintiffs alleged that they used the 
number to denote that the cloth which bore the number was of 
certain qm-dUf/^ and imported by them. But the Court observed, 
page 374 : It is consistent with the evidence that the reputation 
which the number acquired was a reputation for quality only. 
It does not necessarily follow that the purchasing public showed 
a preference for the goods because the plaintiffs imported tiiem, or 
that the immber as understood by the public represented that the 
goods were In fact imported by the plaintiffs/'^ The plaintiffs in 
fact used other numbers ^ which acquired but little reputation, 
though the cloth was' .the , same and the importers the same, and 
the Court said (page 37S) t seems therefore reasonable tO' 
infer that any reputation the number 9000 acquired must have 
been iiidependeiit of any , association between the number and 
tlie pkintiflh as the importers in the minds of the purchasers/* 
Again, a witness is referred to as having nowhere said that 
^Hhe general reputation of the number 9000 in the market 
informs tlie purchaser. that the cloth Is plaintiffs/^ while on some 
clotli the name of the firm was written and on ofliers there was 
the ticket showing who the importers are — facts it is obvious 
which would inform the purchaser who the importer was, apart 
altogether from the number used on the cloth/^ Therefore the 
Court held (page 376) it would be iincliily straining the evidence 
against the defendants to infer from it that the defendants were 
aetuatcil by a desire to pass off their goods as goods imported by 
the plaintiffs* 

The corollary from this case is that importers can only protect 
miixbs indicating importation by them* If their importation is 
not indicated by the marks but otherwise, as for instance by the 
style and name under which they trade as importers, they could 
not sue to restrain the use of the marks and (in the instance 
supposed) could only sue if their irade-mme and style were 
deceitfully assumed by a' rival*. In the present instance it is not 
' alleged either that any trade-marks indicating importation by 
Mr* Heiniger were 'imitated by the defendants, or that the 


FOL. XXF.J 


m- 


BOMBAY SIBIIS. ■ 

defendants used or imitated the style or name under which he 
tirades as an importer, A trade-mark which represents, not the 
importer’s reputation, but the manufacturer’s, must therefore be 
under the control and protection of the latter, not of the former. 

An interesting case bearing on the relative rights of producer 
and importer inter se in a trade-mark put on goods consigned to 
India at the instance of the Indian importer is Re Riviere^s 
trade-marh^^'^ as showing how much of a trade-mark in such cases 
belongs to the importer. The case does not bear so closely upon 
the question now at issue as to require detailed discussion here, 
and it suffices to note that its result seems to show thati the 
producer is the owner of so much of the trade-mark assigned for 
the time being to the importer as previous to that agreement 
belonged to the producer, and therefore the registration of that 
part of the trade-mark in England furnished no legal grievance 
to the importer, where such additional part of the mark as 
indicated the importer’s name, and asserted and protected his 
local i-eputation, had not been offered by the producer for regis- 
tration. Thus it seems the importer can only claim so much of a 
trade-mark as represents his own reputation as importer and is 
not in the legal sense aggrieved at any use of the trade-mark 
which belongs not to himself but to the producer. 

Lmergne v. Eooper^^'^ deals with the same question as between 
foreign producer and Indian importer. The plaintiffs in that 
case alleged that they had used the trade-mark in question for 
brandies exported by them to a certain firm' which had since 
ceased to eosist ; that subsequently defendants selected that label 
or trade-mark for brandies imported by them from plaintiffs 
engaging to sell no other brandies under that mark than such as 
were procured from plaintiffs, and had broken the contract by 
selling under the trade-mark brandies imported from other firms, 
and thus had infringed plaintiffs’ trade-mark. The defendants 
denied plaintiffs’ property in the trade-mark when introduced 
into India, alleged that they (defendants) had previously imported 
under the trade-mark, that it closely resembled but was not 
identical with one formerly used in the English market by 
plaintiffs but abandoned by plaintiffs, and that it had been 

a) (1885) 53 n. T, 287, , (2) (1884s} S Mad. U9. 
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adopted by defendani^ this right to, the esclnsivo use thereof 
liaviiig been recognized by the plaiiitife without any contract to 
sell no l)randies except plainti&V under that mark. Seeing that 
the name entered on the label as that of the exporter was a fancy 
name, while that of the importer was the true style of the firm; it 
ap|)ears to us/" said the Court (page 159); "‘"to be a fair inference 
iliac the mark was intended to be the special trade-mark of 
ike importer and not of the exporter."" And the Court held that 
plaintiSs had either abandoned their own- original mark or had 
estopped themselves from denying the right of the defendants' 
firm to adopt it, having in terms admitted it to be defendants" 
property. The defendants' firm did not understand that its 
property in the trade-mark was conditional on its accepting a 
contract that only plaintiffs' goods should bear the mark/" and 
plaintiffs, in correspondence with defendants, had referred to the 
label and brand as your label "" and your property."" 

The importance of the bearing which this decision has on the 
pre.seiit ease lies in the fact that Messrs. Wille Schmidt have in 
no sense abandoned to plaintilf their right in the trade-mark 
registered by that Swiss firm, but as the evidence of plaintiff and 
of Haji Mahomed shows, retain that mark and no other in use 
for sale of their Iloskopf watches in England and elsewhere. 
There has been no appropriation or assignment of the mark or 
any part thereof to plaintilf as importer. 

The case of Ilirsck v. shows that when the label merely 

represents that the goods are the manufacturer"s production, it 
does not belong, in the absence of contract, to the importer, even 
though he suggested it, but to the manufacturer. Jessel, M.R,, 
said (page 580) : I can understand a man saying ^ I am not the 
actual manufacturer of goods, but the selector of goods, and my 
reputation for cleverness and selection is so great, that goods 
marked with a mark to show that they had been selected and 
approved of by me will fetch a higher price in the market." If 
Hirsch"" {plaintiff) ^Miad put on the box. . . ' Selected by Hirsch/ 
he might have had a ease to prevent other people imitating that. 
It would show that the cigars selected were approved of by him. 

, a) (18?®) a 033,2). 
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If he got a great reputation in that 'sysj, I can understand he %YOuld 
have a right of protection foi' that which indicates to the public 
that the goods (cigars) are selected and approved of by him. That 
is not his case. There is nothing on the boxes to show anything 
about Hirsch at alh*^ It was held he had no case w’-hatever, 
Thai case was precisely on all fours with the present except that 
the plaintiii in that case had no contract for exclusive local 
supply —a detail which Rie/^ards y, JBidcAer shows is quite im- 
material when the trade mark is the ma^l^facturer^s and indicates 
his reputation alone. 

Bohmso'ii V. may also be usefully referred to in this 

connection as showing that where manafacturer, shipping agent 
and importer have adopted a combination Indicative of the interest 
of each, no one of them could claim to be entitled exclusively 
as against the others to that design when the adventure is put an 
end to, and the case of hi re Jozies cited by Sebastian on the Law 
of Trade-Marks at page 185 (Edition of 1899) shows that a 
contract^ that after the adventure came to an end each party 
should be entitled to use and register such marks, could not 
have been enforced, since the result would have been to deceive 
the public. This leads to the important inference that a man 
cannot claim the exclusive right to use, or, what is the same 
thing, prevent anybody else from using a trade-mark which 
does not represent his own reputation but somebody else^s. The 
foundation of the principle apparently is that referred to by Lord 
Herschell in Reddawaij v. Banhamp^ as laid down in Croft v. 
JDap^'^ by Lord Langdale, and in Leather Cloth Company v. American 
leather Cloth Cowfamf^^ by Lord Kingsdown, when the doctrine of 
Lord Westbury in Ball v. Barrows^^'* and in the Leather Cloth 
Goinyyany that the jurisdiction of the Courts in the 

protection given to trade-marks rests upon property was called in 
question, and the fundamental rule was declared to he that one 
man has no right to put off his goods for sale as the goods of a rival 
trader, and he cannot therefore be allowed to use names, marks, 
letters, or other indicia, by which he may induce purchasers to 

(1) (1878) 9 Ch. D. 487. (^) (1865) 11 H. L. 0. 538. 

(2) (1896) ApiD. Ca. 199 afc pp. 200. (3) (1863) 33 L. J. Cli, 204. 

(3) (1843) 7 Bear. 84. . (6) (1863) 33 L. J.Cli. 199, pp. 200-201. 
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helievo that the goods which he is selling arc the manufacture 
of another person.^^ This distinction was said by Wood, V.C.^ in 
Andrew y* Basseti^^^ to be mere question of nomenclature/^ 
and he speaks of the right to a trade-mark as the right of the 
plaintiff who comes for assistance to protect himself against 
fraud by others using that which he has appropriated as 
designating his goods, and so palming off, upon the public, goods 
made by them as goods made by him/^ Thus the tendency of 
the later rulings seems to point to the right to exclusive use and 
protection as arising not from the property in the trade-mark 
so much as from the wrong to the public from the misleading 
and deceiving the public or purchasers^ and the right to such 
redress for such a tort as can only be claimed by a person, to 
whom it causes special damage. But from either point of view, 
whether the manufactu^er^s right to protect his trade-mark be 
based on his property therein, or whether he is entitled to 
redress only because the public is misled and he suffers thereby 
special damage, it is clear that he alone is entitled to the exclusive 
use, that he and no one else can claim or protect that special 
use, and that no use or claim to the exclusive use by anybody 
else could be allowed, not merely on his account, but because 
it would be an injury to the public. Aiid thus Underhill in his. 
wo.rk on Tort, citing Leather Cloth Company and Richards v. 

‘ Butcher^ says tiiat Although a trader may have a property in a 
trade-mark sufficient to give him a right to exclude all others from 
using it, yet if his goods derive their increased value from the 
personal skill or ability of the adopter of the trade-mark, he wull 
not be allowed to assign it, for that would be a fraud upon the 
public, tboiigh a trade-mark not dependent for its value upon such 
personal merits may be assigiiable“7i/^r,^ v. Bedford 
with the goodwill of the business to which it belongs, but not 
apart from that goodwill — (46 and 47 Vic,, c. 57^ section 70.)^^ 
(Sec also Sebastian on Trade-Marks (Ed. 1899), pages 91, 99), 
And so In re ApoUmans Corapanifs Trade'-marhs casef'^^ ruled that 
an, Importer of foreign goods eanmi register as his own a trade-» 
mark of the foreign producer^ wdiether the goods are produced by a 
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course of manufacture or by a process of nature^ nor whether the 
importer has or has not an exclusive contract for this country 
{i.e. Great Britain)^ nor whether the producer does or does not 
consent to the registration* The reasons clearly are twofold* 
firsts that if an importer (in this case for instance, if Sir, Heiiiiger) 
could claim the trade-mark of the producer (in this instance 
Messrs- Wille Schmidt), it would follow that the importer 
(Mr. Heiniger) could not only prevent any one else from selling 
what he had lawfully purchased elsewhere as the manufacture of 
the producer (Messrs. Wille Schmidt & Co.), but further the 
importer (Mr. Hcinigei'), having the right to the trade-mark^- 
might place it on any goods manufactured by himself or any one 
else, and thus the public, relying on the trade-mark as a guarantee 
of the manufacture by the foreign producer, would be misled. 
It is evidently on these grounds that an importer cannot claim 
the exclusive use of a trade-mark not his own, and therefore 
cannot restrain an infringement thereof. Secondly, it is manifest, 
that if the producer assign to one importer the exclusive right, 
to use his trade-mark, without also assigning to him the entire 
output, past, present and future, a fraud would be practised on 
other purchasers from the producer who would be prevented from.' 
disposing of what they had purchased from the producer as 
goods guaranteed to be of Ms manufacture. And thus other 
persons, whom the producer himself could not restrain, w*ould be 
restrainahle by his assignee. But Fry, L.J., wms careful (7/^ 
A])ollinafu Gompanfs trade-marks) to observe (page 226) ; 

We are not concerned here with a case in which an importer ma^’- use the 
mark of a manufacturer with an addition indicative of the goods having "been 
imported by him: but the mark of a manufacturer pure and simple cannot 
rightly be assumed by an importer from that manufacturer, or by a pei'soii who 
buys from that manufacturer, unless indeed where all the goods of the manufac- 
turer go to that importer or that dealer. If they did not, other goods of the 
manufacturer might reach the hands of other dealers, who might justly affix to 
them the manufacturer’s mark. ... If Saxlehner’s (the foreign producer’s), 
assent would justify the registration, it would follow that a manufacturer in 
Paris, using a trade-mark well- known in England, could allow A to register 
it as Ills trade-mark and thereby prevent B and C, who bought from the Paris 
maker, fi’om selling in England.” 

That is precisely the case in the present instance, if for 
registration be substituted the equivalent in India, namely the 
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exclusive riglit to use a trade-mark. And it may be further 
observed that in the ease just quoted, ’Fry, LJ., speciaHy 
referred (page 228) to the case oi AjyoUinaru Compmy v, Norr-kh 
as one in which there was a doubt, unnecessary to discuss, as to its .t 

being traceable to the trade-marks j and reference was also made 
(page 232) to other cases in which '' the presence of these marks had 
been used to hamper the trade in such waters/' The further 
remarks (at pages 230 and 231) show that even had the importers ^ 

subsequently become full owners of the entire output, registration 
and therefore exclusive use and right to restrain, could not 
validly be claimed by the importer as a matter to which he had 
been entitled at a time when he had a lesser right. 

But the plaintiff does not in this case claim to have an exclusive 
right to the entire output, past, present and future of Messrs. 

Wille Schmidt's Roskopf watches. Nor does he ever allege that 
he has obtained or contemplates obtaining the trade-mark which 
represents their celebrity as makers thereof. He is a hare im- 
porter among other possible importers of watches of a certain make. 

The watches he actually buys are his, but not the trade-mark or 
the reputation it betokens. His reputation as an importer is not 
Indicated or protected by anything in the marks alleged to be 
infringed. For a producer to affix at the importer's request a 
label designated by the importer and denoting only the importer's 
reputation as a selector or importer is of course a very different 
thing from an assignment by the producer of his own mark to the 
importer. The latter would be invalid as misleading tlie public 
with regard to the producer : the former would be allowable as 
stating only the true facts as to selection and importation. 

But in the present case plaintiff has no mark as importer and 
claims the mark of the producer. He has left in the hands of m 
Messrs. Wille Schmidt both the responsibility for the protection 
of that mark and the power to protect, and has only a right on 
his contract hi jyemm-m against Wille Schmidt, if the benefits 
which he expected to derive from that contract are not reaimed. ^ 
What are the benefits ho is entitled to must depend on the 
contract, not on the advantages of a reputation which he does 
not, and could not, claim for himself, and which therefore he 
donM not protect as against third parties. His own reputation 
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as importer he has not relied on as the attraction to the public, 
for the trade-rnark does not indicate that, and it has not been 
attacked. If he desire to rely upon that source of attraction, he 
can certainl}?' by an additional trade-mark assert it and then can 
protect it against imitators. But he cannot allege that imitations 
of another personas trade-mark, however immoral or unla-wful, 
give him a right to sue. It may be there is a fraud upon the 
public, but as observed by the Lord Chancellor in Webster v. 
JFebsfefji^y The fraud upon the public is no ground for the 
plaintiff’s coming into Court'’’ (see also LordWestbury in Leather 
Cloth Company v, Americau Leather Cloth Oompan^^^y), Till the 
passing of the Exhibition Medals Act, 1865 (26 and 27 Yict. e, 119), 
vide section 2, a false representation by a trader that he had obtained 
a medal gave no right to proceed to any one who could not prove 
damage therefrom to his own trade-mark ; nor can a fraud upon 
another person give a right of action to one who has nothing 
- more than a contract with such other person. It may be that 
the defendants have attempted to palm off the goods in question 
as if they were goods manufactured by Wille Schmidt, but it 
is not alleged tliat they have attempted to palm them off as goods 
imported by the plaintiff. Plainti^ aright to sell what he 
has imported as goods imported by himself, and can, as already 
observed, protect that right by an additional trade-mark indicating 
such importation if he thinks it the source of attraction and 
value. But the exclusive right to use W ilia Sehmidt^s trade-mark 
is not his. He admits that it is not^ and that is under the control 
and protection of the Swiss firm. If that firm is unable or 
unwilling to protect it adequately, or to the extent that plaintiff 
desires, the plaintiff may have his remedy against them. It is 
of course conceivable, from anything that appears from the record 
in this case, that Wilie Schmidt might find themselves embarrassed 
by relations and circumstances affecting them in asserting an 
exclusive right to their trade-mark. And the plaintiff cannot, 
on the one hand, be allowed to jeopardise that right by assuming 
its protection, or, on the other, to avail himself of it unburdened 
by such restrictions as may exist to prevent the owner of it from 

(i) (1791) 3 SwanstoB, 490 note. (2) (1863) 33 L. J* Cli. at p. 200. 

(3) BaUy V. Sill (1863) 1 H. & M. 264. 
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iBoviiig further in the matter* The existence of such conceivable 
(lifBeiilties cannot be discussed in this case. They would be 
irrelevant: and indeed the plaintiffs counsel has objected on that 
gtoiind to some evidence, such as the recent registration by Messrs. 
Gruber of a trade-mark including the word Horoscope and 
a suit relating to the use of the word patent which it might 
be most material to consider in connection with the right of 
Messrs. Willc Schmidt to the trade-mark alleged to be theirs. 
Moreover, the present claim of the plaintiff to exclude all watches 
bearing the Roskopf mark from the Indian market, may be, and 
presumably is, in excess of any right which the owners of that 
mark themselves could set up in respect of consignments obtained 
indirectly from former purchasers in other countries* Prom 
these and other points of view it appears that the plaintiff has 
unfortunately misunderstood his position and rights and that he 
cannot in his own name successfully maintain this suit. The 
decision on the first two issues must therefore he in the negative* 

On the third issue, it is clear that the defendants have not 
attempte^l to pass oif any watches as imported by the plaintiff, as 
plaintiff haj not indicated such importation in the trade-mark 
alleged to have been imitated, and no assumption by defendant 
of his jiame ami style of trading is alleged. The fourth and fifth 
issues It is unnecessary and inappropriate to discuss at this stage 
as they could not be definitively decided in the suit as constituted 

It remains to consider, however, certain contentions raised as 
to the procedure that should now be taken. These are (briefly 
stated) that umler section 32 of the Code of Civil Procedure the 
name of any person who ought to have been joined may at any 
time be added ; that under section 27, when a suit has been 
instituted in the name of the wrong person as plaintiff, or when 
it is doubtful wliethcr it has been instituted in the name of the 
right plaintiff* the Court may at any stage if satisfied that the 
suit has been so commenced through a lorn fide mistake, and 
that it is necessary for the determination of the real matter in 
dispute so to do, order any other person . , * with his * . . consent, to 
be added or substituted as plaintiff' and upon such terms as the 
Court thinks just : that under section 34 all objections for want of 
parties or for joinder of parties who have no interest in the suit 
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or for misjoinder shall be taken at the earliest possible opportunity 
and in all cases before the first hearings and any such objection 
not so taken shall be deemed to have been waived by the 
defendantj and lastly^ that under section 136 the defendant^ 
having failed to comply with an order under Chapter X for 
discovery and inspection, is liable to have his defence struck oat 
and to be placed in the same position as if he had not appeared 
and answered* 

The first of these contentions under section 32 seems untenable 
and was not much pressed* The plaintii! had no cause of action 
or ground of action whatever and this defect could not be 
remedied as far as his suit was concerned by any joinder of 
parties* What was necessary was not joinder, but substitution, 
and with substitution section 32 does not deal. Section 27 is no 
doubt more in point, as it authorises substitution at any stage 
with the consent of the person substituted. Mr. Raikes for the 
defendants anticipated these .contentions by citing Bhanu 
• T^hafamSheiY. Kasliinath,^^ Bayed AMnl S.uh v« Qulam 
Walcott V* LyoneP as to costs if such application be allowed^ 
and Ay^couglh v. 

Mr. Robertson, on the other hand, relies on Richards v. Btitoher^ 
where substitution was allowed, Badde v. B Ravji v, 
M(Aiadev}'^'> and Sulodini Behi v. Cumar GanodaS^'^ 

The case of Bhanu v. Kashimfh treats of joinder under 
section 32 and is therefore not precisely in point. The case of 
Bayad Aldttl Enh v, Gulam would be more relevant, as the 
application of defendant to be joined as plaintiff was urged under 
section 27 as well as under sections 31 and 32, but that the 
reason for not granting his application was that he had parted 
with all his rights. The case of Walcott y. Lyons was decided under 
the English Order xviii*, the words of which (quoted at page 586 
of the report) refer to joinder. But the ground of the decision 
was that the plaintiff having impeached as a breach of trust an 
investment made^at his request, the question in the case was 

(1) (1895) 20 Bom. 537. C^) (1889) 41 Cli. D, 341* 

(2) (1895) 20 Bom. 677. (5) (1872) L. E. 14 Eq. 348, 856, 

. / (3) (1885) 29 Cli. B. 581. (3) (1897) 32 Bom, 672* 

(7) (1887) 14 Cal. 400, 
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whether there had been any breach of trust of which the plaintiff 
had a right to complain, and that for the decision of that question 
the joinder of the plaintiff’s son, who had a contingent interest, 
was not necessary. Bowen, LJ., however, dissented in Aj/seoiu/h 
V. Bnllar, the order allowing amendment and joinder was made 
under order xvi. rule 2 (quoted at page 342 of the report, footnote) 
which corresponds in wording with section 27 of the Code of 
Civil Procedure. The amendment %Yas allowed because the 
original plaintiff proved to have derived her title from the 
defendant against whom she sought to enforce a covenant entered 
into by him with the vendor of the added plaintiff. But it is to 
be noted that the Court allowed the amendment and joinder 
because the real matter in dispute, for the determination of which 
it was necessary to order the addition of a plaintiff, was the true 
meaning and construction of the covenant and v;hether it was 
intended for the common benefit of the houses owned by both the 
original and tlie added plaintiff (vide page 342 stating the facts). 
The act done ].jj the defendant was injurious to both, and the 
only question was wdiich wnrs the right plaintiff. Now, under 
seetion 27 of the Code of Civil Procedure, the same essential is . 
required, r/r. that the order for substitution or addition should 
be necessary for tlie deterniijiation of the real matter in dispute* 
There can be little doubt in the present cise that the suit has 
been instituted ijom file by the present plaintiff, and the only 
question that remains is w'hethcr the real inatter in disj)ute 
between the present plaintiff and the defendants is the matter 
which renders the giibstitution of Messrs* Wilh Schmidt and Co. 
for the present plaintiff necessary. And on this point there 
seems to 1)8 considerable room for doubt. For, in the present 
form of the suit, the allegation is that the defendants have 
imitated the mjmieAs trade-mark, the exclusive right to use 
which in this country is alleged to have been established* 
That allegation wmuld, if substantiated, prevent the imitation of 
the mark, entirely irrespective of any rights attaching to the 
manufacturers trade*mark, and therefore also irrespective of 
any limitations that might affect and restrict the manufacturer's 
right to his trade-mark* Protection might be claimable for the 
mark if it were the importer's and indicated only selection and 
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importation b}" bim. But if the mark is the manafaeturer^SJ 
other questions must necessarily arise for determination connected 
with the extent of the manufacturer's right to adopt and protect 
it in the coimtiy of its origin and consequently in all possible 
markets in which it may be introduced* Thus the real matter 
in dispute in the suit, as instituted, was a claim to different 
rights from those which would reader necessary a suit by a 
producer and the substitatioii of his name for plaintiff’s. This 
the present plain dff has himself unconsciously demonstrated by 
objecting to the relevancy of evidence against himself as to the 
j)roclacer’s right to use the word “patent'^ and as to the final 
3'esult of his contest with Slessrs. Graber, a rival manufacturer, 
in relation to the latter s right to use the word Horoscope.” . 

This does not appear to be a ease therefore in which the 
rights claimed and in dispute are the same as those which 
Ifvould be ill dispute between defendant and the plaintiff wdiom 
it is proposed to substitute. The two plaintiffs would .have 
different contentions to meet. Those objected to as irrelevant 
by the present plaintiff as to the nature of Ms right would be 
most material in the case of the substituted plaintiff. It would 
therefore seem that the case of Mav/i \\ Makadev,(^ cited for 
plaintiff, is inapplicable in the present instance. For in that case 
the original plaintiff had sued to establish, by virtue of a loenami 
' purchase, rights which ho professed to be precisely those of the 
plaintiff to be substituted. But here the plaintiff has asked for 
an adjudication on bis rights as importer, and not on the rights 
which Messrs. Wille Schmidt may or may not have as against 
Messrs. Graber and all other producers. The plaintiff has 
not alleged that bis rights are derived solely from and are 
identical witli those of Messrs. Wille Schmidt, but has, on the 
contrary, I’esisted attempts by defendants based on the identity 
of plaintiff^s rights with those of the producer. The case of 
8'ubocUjii Dehi v. Cimar Gamda, also cited for plaintiff, seems 
for the same reasons inapplicable, for there the plaintiff claimed 
only precisely the same rights as his employers wbo %vere 
substituted for him. The case of Burlde v. JVoman does not appear 


(1) (1B97) 22 Bom. 072. 
35 559-5 


(1887) U , Cal. 400. 
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to be ill any way relevant on this point. It is true that the 
agent of the owner of the trade-mark claimed was one of the 
plaintiffs, hut the owner himself was also cm owner and there 
was no question of substitution. The ease of Bichard^ v. 
ButeJier seems also inapplicable for similar reasons. For, there 
not only was the point raised {rdde supra) when the proceedings 
were by way of deniiUTer, but the statement of claim alleged that 
the plaintiffs were agents of the proprietors of the tirade-mark 
and did not allege an infringement of their o-wn trade-mark;, so 
that they identilied their rights from the outset with the rights 
of their principals which they sought to protect as their sole 
agents. If the plaintiff had in the first instance abstained from 
describing the mark as his, and thereafter abstained from objecting 
to the relevancy of evidence which ivas material against the 
owners of the mark, the case would no doubt have been different. 

But even apart from the question whether under section 27 
the Court would have had power to order the. substitution for 
plaintiff of Messrs. Wille Schmidt & Co,, the case having been 
conducted up to the end by the plaintiff on lines wkich necessarily 
involval the exclusion of evidence bearing on the producer's rights 
and liabilities, does not seem to be one in which the substitution 
should in the exercise of a sound discretion be ordered. For 
there would be no substantial advantage in such an order at this 
stage. The defendants might, for anything that appears in this 
case, require such discovery, inspection and production of docu- 
ments and other matters in a suit to which Messrs. Wille Schmidt 
would be parties, as could not have been required or w^ould have 
been resisted in this case and the wkole matter \vould practically have 
to be tried de novo. It is of course open to Messrs. Wille Schmidt & 
Oo. to institute proceedings on the morrow of this decision, if so 
advised, and they will then have an opportunity of meeting the 
whole of the objections that can be urged against the rights they 
claim Ml*. Hobertson stated at the end of the case that the plaintiff 
was in possession of a power-of-attorney authorising him to take 
proceedings on behalf of Messrs. Wille Schmidt in respect of the 
trade^^mark, and the power was handed up for inspection by the 
Court. But it was not admitted by the other side that the power 
was sufficient*. The questions that would arise, in determining its 
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sufliciency, could hardly have been discussed so long after the close 
of the plaintifi;^s case, and, if the plaintiff has really been in 
possession throughout of a power to sue in the owner^s name, lie 
is hardly entitled to assert it at the last moment when he might 
have exercised the power from the outset and thus removed the 
objections he has urged to the relevancy of evidence 'which would 
affect his principal. 

Mr* i;obertson has urged that under section 34 the objection of 
defendants to plaintiffs suing must be held to have been waived* 
But section 34 refers to objections for want of parties or joinder 
or misjoinder, and not to objections on the ground of want of a 
cause of action or right of suit in the plaintiff ^vhich may not be 
disclosed until the case has been proceeded with and evidence has 
been taken. The plaintiff in his plaint in this suit described the 
mark as his own, and it was not apparent from the outset that it 
was in no sense indicative of selection or importation by him, and 
that it was not his property. The objection therefore could not 
have been waived by the defendants. The plaintiff has. 
unfortunately claimed some one else’s trade-mark as his own, and 
asked relief on that basis, and the defect was in his title, and not , 
merely in the omission to add the real owner whose interest 
entirely excluded his own. 

The last contention for plaintiff is that the defendants should 
have their defence struck out, under section 136, for failure to 
comply with the order under Chapter X of the Civil Procedure 
Code. But it seemed to the Court that the defendant examined 
in the case, Mr. Amotritz, being a foreigner, was entitled to have 
some allowance made for failure fully to understand the effect 
and extent of the requisition made. The question raised when 
the first order for a supplemental affidavit w^as given, related 
to correspondence between his firm and Messrs. Graber, and 
his attention had not in any Avay been directed by the 
cross-examination up to that point to any other correspondence as 
required for discovery, inspection and production, and in any 
case the other defendant, Mr. Droz, was no party to the failure of 
Amotritz to comply. Bat it appeared to the Court more probable 
^ that there was a faiiure to understand rather than a failure 
to comply, the defendant on fully realising what was required, 
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having put uo difficulties in the way of immediate discovery and 

inspection* ' 

The only question tli&t now remains for consideration is the 
question of costs. The defendants^ counsel claims that the suit 
should bo dismissed with costs and this in ordinaij circumstances 
would have been the result of the plaintiffs error. But it is manifest 
that the mistake made by the plaintiff was a perfectly houd fide 
one : the right of an importer to sue on the manufacturer's 
trade-^mark appears never to have come under consideration of 
the Courts in India before— suits by importers in India having 
generally been of the nature of that in the Badisclic Ajiiliue c^‘a. 
Pubrih V. ManedjiP^^ The plaintiS attempted no mggestio fahi 
or mj>])ressh teri in his plaint or in his deposition. His conduct 
throughout has been opeii; straightforward and hoiiourable^ and it is 
only an evidently mistake as to a somewdiat difficult point 

of law with regard to the respective rights of the producer and tiic 
importer that has rendered his suit so imperfect in its constitution 
as to be unsustainable. The defendants^ on the other hand; 
instead of making that ground a preliminary objection^ have 
referred to the trade-mark in their written statement as the 
plaintiff ^s : they have denied e\ ery allegation of fact contained in the 
plaint, and even gone so far as to deny their owui knowledge of facts 
which their own correspondence shows had been anxiously discussed 
by them— vide Exhibits A-9 to A-16 and especially Exhibit A-13. 
And instead of straightforwardly .disclosing the moro or less 
technical objections to plaintiff' s suit us brought, and thus avoiding 
the , accumulation of costs which these protracted proceedings 
have entailed, they have unnecessarily and it seemed to the 
Court wantonly spun out the case by futile contentions as to 
microscopical differences between the plaintiffs trade-mark and 
that which they have used. „ Without any desire to prejudge in 
any way the iiltinuitc decision to be arri\'ed at in a suit properly 
constituted as to the similarity of the trade-mark in this case, 
it seems, in connection with defendant’s responsibility for the, 
length of this, proceeding,, necessary to remark, that it is 
only wasting the time of a Court to contend that .such a cpiestioii 

ilililfiiiialiii 
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can be decided by considering distribniively the minute details o£ 
two combinations, irrespective of the result of the whole. And 
this is more particularly the case when the trade-marks are so 
small as to lie between the figure XII on the dial and the hands of 
the watch. This consideration was noted by Lord Cranworth iu 
Leather Cloth Compaii^ w Jmencatt Leather Cloth wbere 

he said with reference to the si;?e of a trade-mark : I mention this 
because, if instead of occupying the large space, the whole had been 
engraved on a stanap of tbe size of a sixpence or a shilling so as not 
to be capable of being read without the aid of a magnifying glass, or 
even without close examination, the case would have been difierent. 
A person purchasing leather cloth so stamped might fairly say : 

^ I did not attempt to decipher what was stamped on the article 
which I bought. I saw it had on it what appeared to be and 
what I could not discover not to be the plaintiff’s stamp and 
I therefore took it for granted that itw^as the produce of the 
manufactory.^ It is idle and vexatious to base a defence in a 
suit as to the resemblance between trade-marks, on the substitution 
of minute arrowheads for minute asterisks, or of a sfcelliform 
combination of indistinguishable symbols for an ordinary star, in a 
device which might be covered by a two-ahna piece. The salient 
points of the device which would impress a purchaser are the 
faint red concentric circles, the centre with the starlike pattern on a 
dark back ground, and the actual name of the watch. And these 
salient features the defendants have not denied to bo common to 
both watches, but they have nevertheless produced nearly t^venty 
watches which have none of these salient points in combination, 
and protracted the proceedings by minute examination as to 
isolated points of resemblance between them and the plamtifl'’'’s 
trade-mark. The defendant examined in the case was 
eminently unsatisfactory both in his demeanour and in the 
substance of his deposition, reluctant and contentious under 
cross-examination, eager and forward in his answers to his own 
counsel. It was impossible to regard as otherwise than disingenuous 
his professed inability to discover a greater resemblance between 
the Horoscope and the Eoskopf watches than between the latter 
and the Necco No, 8, the Bollo No. 7. The denial of all knowledge 
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of admission-s damaging to liis case and of facts whicla were 
iuilnbitablj within Iiis knowledge was still more iinmistakeably 
ilisingeiiuousj and as it is clear that if, in.stead of pi’otractiog tbo 
case by prevarications and unjustifiable contentions, he had in his 
written statements, or iinmistakeably at an early stage in the 
.suit, disclosed his intention of inipuguiiig plaintiff’s interest in a 
trade-mark referred to in the pleadings of both parties as the 
plaintifils; the case would have been disposed of or reconstituted 
either without an appearance of either party or at least the costs 
of these protracted proceedings would have been almost entirely, 
if not altogether, avoided* 

Under these circumstances, in dismissing the plaintiff’s suit, 
no order is made as to costs* 

Suit (Irnn ksed, 

Attorneys for jilaintiff J/(?S6V*6% Bichidl} 3hrwa)iji tuid 

Attorneys for defendants : — Messrs. Smeiliamj Bland ^ Nolle. 


APPELLATE CIVIL* 

Brfoi'c Mi\ Jiimcc llanadc and Mr, Jad-tce Cromc. 

lAl JADAY AKl) OTHEBS (oRtOIKAL BbIE-VDANTS NoS» 1 TO 3), 
AprELL.VMr5jj i\ ^"xlilSILAL and axotueb (oiugixal PLiixTirFs), 

7 aiidi — VaAf/i id Lru:ierat — Service conwintuiiou iselilerdcyU — InJierUctnce — 
I'Sdcm'shd fo a mtan — Smcessiwi through females — Bombay Act III of 
iShl section 0 , as itmended by sections 1 and ^ of Bombay Act V of 1886 — 
Alienation of vatan, 

X cnttni ill Guzerat dues not cease to be valan jU’opertj as defined by 
Beetion 4 of Bombay Act HI of 1S74, merely because a service commutation 
settiemoiii bas been effected. Siicii a settlement docs not ebange the nature of 
the property mmply because service is not demanded * 

As ha* as the power of alienation is concerned, if it is granted by the settle- 
inant, it cannot be taken away by the change introduced in section 5 of 
Bombay Act HI of 1874 by section 1 of Bombay Act V of 
Section 2 of Act V of 1888 ■(which amends section 5 of Act III of 1874) 
gives a pieferenoe to mule members of the vatan family over persons claiming 
through f eiuikB. ' . • 

^ 8i.isond' Appeals -Kos, 192 and ol 1900, 
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Mehtabraij 
ilied IfcjoJ-, 


Pavinadraij 
died j86S. 


A claixghter. 


Jadav^ 

defendant No. 8. 


Aiiandram, 
died 1857. 


Fartabrai, 
died 187i>, 


Niamatrai, 
died in 18-14. 
Hi:i widoW;, Bal 
Shivaganga, 
died in 18 *9. 


Daughter 
Praukore, 
died 1863. 


Jivanram, Balvant, 

defendant defendant 

No. 1. No. 2 . 




Narsiiilah 
plaintiff 
No. 1. 


CMiiianIal> 
plaintiff 
No. 2. ' 
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MeM, tiiai tlie seotion applies to vatans in Gnzerat, even tliougli tlia services 
originally appertaining to such vatan had ceased to be deinanded. 

One Niamatrai was a mtandd?^ in Gnzerat. He died in 1811, leaving behind 
him a widow, a daughter, and a separated brother. His property consisted o£ 
certain lands and a cash allowance attached to his vatan* In 1868 Cxov- 

ernment effected a service settlement with the mianddr by .'which the 
property was continued to Wiamatrazs heirs, free from all liability to render 
any services in connection with the In 1889 Niamatraiks widow died, 

her daughter having predeceased her. Thereupon plaintiffs, who were the sons 
of Nlamatra'ds daughter^ sued to establish their title as heirs to the indan 
property as against the defendants ^vho were the son’s sons of Niamatrai’s 
separated brother. 

Held 3 that under section 2 of Bombay Act Y of 1886, plaintiffs, as claiming 
through a female, were not entitled to succeed to Niamatrai’s vatan property in 
preference to the defendants who were male members of the deceased vatmi’^ 
dars family. 

Second appeal from the decision of R^o Bahadur Krishnamiikh 
k. Mehta, Acting First Class Subordinate Judge, A.P., of Broach, 
reversing the decree of Kli^n S^heb J. E. Modi, Second Class 
Subordinate Judge at Ankleshwar. 

One Niamatrai, a hereditary vatmddr of the Broach District, 
died in 1844 possessed of certain lands and an annual cash allow- 
ance of Es. 31-6-4 received from the (xovernment Treasurj^ 
This property was his service property. 

He left him sarviving a widow, Bai Shivagaiiga, a daughter, 
Prankore, and two separated brothers, Mehtabrai and Anandram. 

^The following table explains the relationship oi the parties to 
the present suit : 

Chhabibai. 


1900. 


Bai Jai>av 
NABSIliAIi* 
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In 1856 Sliivaganga, widow of Kiamatraisbronglil) a suit against 
lier nepliew Paiiimdrai, son of Mehtabrai, alleging that after her 
husbamrs death, Mehtabrai and his son had dispossessed her of 
the pamita lands and got the cash allowance transferred to their 

names."'-," 

Tills suit was privately coinpromisecl, and it was agreed that 
the lands and the cash allowance should be held by Farmadrai 
on his undertaking to discharge Xiamatrai’s debts and pay liis 
widow, Bai Shivagaiiga, a yearly allewanco of Rs, 42 daring her 
lifetime. 

In aeeordance with this compromise, a consent decree was 

passed in 1857. 

In 1865 Shivaglmga^s daiiglitex% Prankore, died, leaving two 
sons, Xarshilal and Chimanlal (the plaintiffs). 

In 1868 tlie services attached to the trdau were dispensed 
VEitli and a sanad issued bj Government to the following effect : 

mtan^ as now continued, sliall be eoiitinned witliont demand d service 
or any oidectlon or qnestiou on the part ol Government as to title to whomso- 
ever shull from time to time bo the lawful holder tbereof, but without aEecting 
the rights and interests of other parties,’’ 

In 18S9 Bai Shivaganga died. 

In IS96 plaintiffs Narsilai and Chimanlal (grandsons of 
Niamatrai by his daughter Prankore) filed the present suit as 
reversionary heirs of Niamatrai, to recover possession of his 
property consisting of the pasaita lands and the cash allowance 
received from the Government ti^easiiry. 

Defendants 1 and 2, Jivanram and Balvant, pleaded in^er alia 
that under Bombay Act V of 1886, section 2, they as grandsons 
of EiamairaFs brother, Auandram (sons^ sons), were preferable 
heirs to Niamatrai as against the plaintiffs, who, being sons of 
Niamatrai^s daughter, were heirs claiming through a female. 
They also contended that the suit was time-barred and res 
jndimfa by reason of the consent decree passed „in the suit of 

1856 . ’ , ' ' ’ 

Defendant No. 5, Bai JadaT (grand-daughter of NiamatraPs 
other brother), raised similar defences. 

Defeudants 4 to 7,, who ; were mortgagees in possession under 
defendants 1 and 2,'dispiited:pWntifiPs title. 
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The Subordinate Judge held that under the sanad granted by 
Grovernnient the property became primte alienable property and 
that the provisions of Bombay Act V of 1886 did not apply to 
mtam in Gn^erat^ in respect of which a settlement had been 
made for commutation of services. He however held that the 
suit was time-barred and that the compromise effected in the 
suit of 1850 operated as res jtidimta. He therefore dismissed the 
suit* 

In appeal the Acting Additional First Class Subordinate Judge, 
A.P*, agreed with the Court of first instance that Bombay Act V 
of 1886 was not applicable to vatam in Guzerat. But he held 
that the suit was not time-barred and that the decree based upon 
the compromise in the suit of 1856 did not operate as m jncUoata^ 
He therefore reversed the decision of the Court of first instance 
and passed a decree declaring that the plaintiffs were entitled to 
inherit the whole of Niamatrai^s property. 

Against this decision defendants 1 and 2 preferred a second 
appeal (No. 234 of 1900) to the High Court. 

Defendant No. 3 also filed a separate appeal, No. 192 of 1900. 

IL Setalvad (with If. C. Go^aji) for appellants (defendants 
Nos. 1, 2, and 8) : — Wo submit that the property in dispute is 
vatan property as defined by section 4 of Bombay Act III of 
1874. Government have no doubt dispensed with the services 
connected with the vaiau. But that circumstance does not 
change the nature of the property* If before the settlement 
it was vatan property it continues to be such even after the 
settlement — Bamrao v. Yeshvmitrao^'^ i Savitriava v. AmndravP'^ 
This rule is as applicable to mtms in Guzerat as it is to mtam 
in the Delddian or in any other part of the Bombay Presidency. 
The service settlement effected with the mtanddfs in Guzerat, 
no doubt, makes their mtans alienable j but the character of the 
property is not affected by it. ' It follows therefore that the 
plaintiffs, as persons claiming through a female, must be postponed 
under section 2 of Bombay Act V of 1886 to the male members 
of the vatandd'/s family. Plaintiffs^ suit therefore must be 
dismissed. 

(1) (1885) 10 Bom. 32T. (3) (1875) 12 Bom, H. C. B, 224, 
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ff* X, Piirehl for respondents (pkintifs) Under the settle* 
ment efiectecl in 1868 between Government and tlie vatanidr^ the 
property in dispute ceased to hemtcm property. There is no 
longer aiij* hereditary office or any service attaching to that office 
and the pro| 3 erty has become ordiiiaiy alienable property-™* 
’RaiJiaUai v. Ananfrai'S^) According to the saiiad issued by 
Government the vafarHlur has an express power of alienation. 
This power cannot be taken away by a subsequent enactment 
such as Bombay Act V of ISSd. And therefore neither section 5 
clause 2 of Bombay Act III of 18TL nor section 2 of Bombay 
Act V cf 1886 applies to the present case. Supposing that the 
Acts apply., idaintiffs cannot be said to claim through a female ; 
for they claim in tlieir own right as grandsons and not as heirs 
of their mother. 

Ihvxi'DB, J,: — The appellants^ counsel Mr. Setalvad^ raised 
several eontentions^ — firsts of limitation j; seconeb of res judicata ; 
thinl, abent the application of Act V of 1886 to the vatan property 
in dispute, It was agreed that the last of these questions should 
be first disposed of. and accordingly Mr. Gokuldas^ respondents^ 
pleader^ addressed liis remarks chiefly to that point, reserving his 
arguments on the other points to a later stage. 

Mr. Setalvad contended that the property in dispute was 
vatan property as defiied in section 4 of Act III of 1874, being 
held in respect of an hereditary office^ even though tlie services 
originally appertaining to it had ceased to be cleniandecb and that 
section 5 of Act III of IS/'-b as amended by Act V of 1886^ 
applied to such vatans, and section 2 of Act V of 1886 gave 
preference to male members of the vatan family over persons 
claiming through females. Therefore the appellants wex^e entitled 
to such preference over the respondents. 

Mr. Gokulclas^ oxx the other hand^ argued thab as the settlement 
had taken place and a service commutation had been eSeeted, 
the property cannot be regarded as vatan property held on 
account of a liereditary office, and that therefore section 5 
clause 2 of Act III of 1874 and section 2 of Act V of 1886 did 
not apply to this property* 
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Both the lower Courts ha-vo takeu this latter view of the 
nature of the property in dispute. The lower Appellate Court 
has not discussed this point at length, but has agreed generally 
with the Court of first instance. This latter Court held that as 
there was a eomnmtation effected by the sanad (Exhibit 130, 
25th August 1838,) the nature of the property was changed and 
therefore section 2 of Act Y of 1883 did not apply. It made a 
distinction between settlements effected under w-hat is called the 
Gordon Settlements,-’^ under ^Yhich the power of alienation was 
not conferred on holders, and the Guzerat settlements where 
such pow’-er Avas expressly conferred on the holders, and made the 
property alienable and heritable like any other private property, 
and therefore the decisions in Appaji v. Kes/iav''''-^ and Bliaii v. ’ 
liameJicmclrarao^-^ did not govern the present case. Any other 
vieWj it was said, would involve a breach of faith on the part of ' 
Government, and therefore, in spite of the definition of vatan 
property in Act III of 1874, the wmrd vatan must be held in- 
section 2 of Act V of 1886 not to include vatans in Gusierat, : 
where the settlement had been effected and service abrogated*. 
The -first Court was of opinion that the section required amend- 
ment. This was also the view which Mr, Gokuldas pressed upon 
our attention. 

On a careful consideration of the argaiments urged on both 
sides, W' e feel satisfied that the vie-vv taken by the Courts below^ 
on this point as to the nature of the property is not correct and 
that vatan in Guzerat does not cease to be vatan property held . 
in connection with an hereditary office as defined in section 4 of . 
Act III of 1874, simply because a service settlement has been 
effected and the w’ ord vatan used in section 2 of Act V of 1886 , 
is not to be understood in a restricted sense by reason pf such 
settlement. It wmuld be seen that though the Court of first 
instance took another view*” of the matter, it did so on the 
supposition that the section required amendment ; in other words, 
that the Legislature -was mistaken in not qualifying the w^ord 
^S^atan'’-’ in section 2 of Act Y of 1886 so as to exclude service 
vatans settled in Guzerat. Such an assumption cannot be made 
in the face of the fact that Act V of 1886 was passed expressly 

{■2) (1805) 20 Bom, 423.- ■ ’ • 


(X) (iSOO) 15 Bom. 1S« 


" THE Indian liAW EUPOliTS. [voli. Xxt. 

to supply wbat the Legislature regarded as an important oniissioii 
in Act III of 1874, Tbe Legislature was satisfied on inquiries 
held that the feeling against females being allowed to inherit 
vatan property was a general one throughout the Presidency^ 
and though the people concerned did not wish that females should 
bo entirely excluded^ yet they desired that they should be 
postponed in the order of inheritance to males. Section 2 was 
Included to give efiect to this feeling, and it is quite clear that, 
unless by reason of settlement vatan property ceased to be vatan, 
the new section 2 would apply* , 

The definition of hereditary office expressly includes offices 
where the services have ceased to be demanded. In section 5, 
clause 2 also treats vatan as vatan property even though a service, 
settlement had been effected either- under section 15 or before 
that section came into force* A distinction should be made 
between the power of alienation without sanction of Government 
referred to in amended section 5 of Act Hi of 1874 and the new 
rule of succession laid down by section 2 of Act V of 1886, 
Mr, Gohuldas appeared to have confounded the effect of these 
two pi*ovisioiis. As far as the power of alienation is eoncerneeb 
tliere can be no doubt that clause 2 of section 5 would not applj?- 
to Guzerat vataus^ where the settlement recognised the right of 
alienation without sanction, but such settlement did not change 
the nature of the property merely because service was not 
demanded. It continued to be vatan property held in connection 
with a hereditary office. Though the restriction about alienation 
without sanction did not apply to such settled vatans in Gu^erat, 
the particular change in the rule of siiecession was a different 
matter, and it applied to all vatans whether settled or not settled, 
wdicther in Guzerat or in the Dekkhan. If the Legislature had 
intended to exempt Guzerat settled vatans, nothing ’would have 
been easier than to lay it down aceordingiy. It did not exempt 
these Gmerafc vatans from this new incident attached to vatan 
proprty in general by section 2 of Act V of 1886. Tho states 
ment of objects and reasons expressly recites that the feeling 
figainst female succession was general throughout the Presidency. 
It is worth noting that clause 2 of section 15, which refers 
to old settlements effected before Act III of 1874 was passed. 
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Ims been repealed by Act XVI of 1895^ apparently because 
clause 2 of section 5 was substituted in old section 5 by Act V 
of 1886. 

We are disposed to agree with Mr. Gokuldas in liis contention 
that the power o! alienatiouj where it ^vas granted by the settle- 
ment, cannot be taken away by the change introduced in section 5 
of Act III of 1874! by section 1 of Act V of 1886, but we 
cannot accept tins view that the property ceased to be vatau 
property held in connection with an hereditary office. It is not 
open to us to insert restrictive words not to be found in the 
definition in section 4 of xict III of 1874. The property remains 
vatan, though service may not be demanded. It may be alienated 
without sanction if the settlement confers that pow’er, but the 
property continues to be vatan property^ and as such section 2 of 
Act V of 1886 applies. 

■ The argument based on a supposed breach of faith appears to 
be without force. The power of the Legislature to alter certain 
rules of succession cannot be questioned, and in this case the 
change was made to give effect to a general wish which was not 
confined to Hindus only. If the vatan passes .by alienations to 
other sections of the community, they will be bound by section 2 
equally with Hindus, The new section has been held as a matter 
of fact to apply to Mahomeclans----A{3;Z!m Khan v. Fafu BihiS^'^ 

Sir. Gokuldas further tried to argue that the respondents 
cannot be said to have claimed through a female within the 
meaning of section 2 as they succeeded as heirs to their grand- 
father. This seems to us to be a distinction without a difference, 
and we must therefore oveiTule this objection also. We must 
decide this point against the respondents and in appellants^ 
favour. 

Api)eal alloirM* 
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Bifore Mi\ Justke Cand^^ on refemicefroni J/r. Judice Tijahjl o>nd 
J/r. J^usiicc WlilHoodh 

MAXCHAHA3I (ouremAL Deceee-holdeb), Applicant, ??. 
rAKlIvCIIAiJsD (oEioiNAL Opponent), Opponent.^' 

CUnl Bj*o(j(dare Code {Ad ATF of i56'V), section SSl — JPossesslon 

Const} udh'e posses^'ilon — Ohstniction to 2 }ossesslo/i hi esceciitlon of decree — 

Coiislruciion, 

The word ** pusscBsioB " a? B?ed in section S81 of the Civil Procedure Code 
(Act XIV of 18S2) is not limited to actual physical possession. It includes also 
constructive possession, such as possession by a tenant. So held by Candy and 
Tyabp, Jh. Whitworth^ .1. dissenting. 

Where preniises sought to be recovered in eseciitiou are in the occupation of 
tenants and the landlord o£ such tenants obstructs tbe officer executing tho 
doerce, the elahu tf such landlord may be investigated under section 3S1 of the 
Civil Froccclnre Code. 

AinuACATroN mider section 622 o£ the Civil Ppoceduro Code 
(Act XI? of 1SS2), 

AlaneluuTnn .h\veliaud obtained a decree for possession of a 
eertaiii shop ogainst the tenants in occupation. On proceeding to 
CNceute this decree, he was obstructed by his brother Fakireliand 
and he tlnereupoii applied to tho Court under section 328 of 
the Civil Procedure Code (Act XIA” of 1SS2) to have the 
obstractiou removed. 

rakirchand alleged that the shop was joint family property 
in which he had an erpial interest with his brother Alancharam, 
and that the tenants against whom Alancharam had obtained the 
decree were the common tenants of both. He therefore contended 
tliat Maneharam was not entitled to recover sole possession in 
eseciitiou. 

The Subordinate Judge held that section 331 of the Civil Pro- 
cedure Code applied; and he directed that FaldrchaiaPs claim 
should he numbered and registered as a suit between Alancliaram 
m pkktiif and "fakirchand as defendant under that section ( 331 ). ■ 

Against tliis order Maneharam applied to the High Court 

Ap|>Uciiticiii uiid^T BxtmoTdlaaty Jin’lsrliotion Ko. 170 ol 1000. 
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under its extraordinary Jurisdiction, contending that section S31 
did not apply and that the order made under it tos wrong, that 
the section only applied where the obstruction \vas caused by a 
person actually in possession and that Fakircliaad was admittedly 
not in such possession, 

A rule nisi was granted calling on Fakirchand to show cause 
why the order of the Sul^ordinate Judge should not be set aside. 

The rule came on for Iiearing in the first instance before a 
. Division Bench (Tyabji and Whitworth, JJ,). 

G\ 8* liao for applicant in support of the rule : — Section S31 
does not apply where the person who offers resistance to the 
execution of the decree is not himself in actual physical 
possession of the property awarded bj^ the decree. Sections 328, 
329^ 330 and 332 support this construction. Fakirchand ' ckms 
to be put into possession of the shop in dispute, but he is not 
now in possession. Section 331 contemplates the case of a 
person who alleges that lie is in possession and not of one wdio 
merely clairas possession. The order is wrong as the section 
does not apply — Bahhal Churn MxmAul v, Wafson 

IT, (/. Coyaji for opponent showed causes— Mancharam and 
Fakirchand are undivided Hindu brothers. The tenants of the 
shop who were the defendants in the suit are the tenants of both. 
Fakirchand is their landlord as well as Mancharam. Maneharam 
sued and obtained a decree without making Fakirchand a party. 
But he could not in that way deprive Fakirchand of his rights 
as landlord. Fakirchand is in constructive possession through 
his tenants. 

The word possession in section 331 does not mean merely 
actual physical possession. It includes constructive possession. 
It is more comprehensive than the corresponding sections in pre- 
vious Codes. Compare section 831 of Act X of 1877 and section 
229 of Act YIII of 1859 — Moulahhan v. Gorihhan^^^ Bapujiraow 
Govinda v, Kesava^^^'^ Ghimiasami v, Krishna,^^> 
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TrABJf, J, j*— The only question in this case argued before us 
■was whether the word possession” in sections 828 and 331 of 
the Chdl Procedure Code ought to be confined to actual physical 
possession as contradistinguished from constructiYe or symbolical 
possession* 

The facts of the case are extremely simple. It appears- that 
the petitioner obtained a decree for possession of a shop against 
Lilabhai Dayabhai and Cliagoobliai Dayabhai, In execution of 
the decree the petitioner was obstructed in obtaining possession 
by the opponent Pakirchand Jaieliand. The petitioner there- 
upon complained to the Court and prayed for the removal of the 
obstruction under section 328. On inquiring into the matter the 
Court framed the following issues^ namely : Is the opponent in 
possession of the disputed property ? If so^ is he so Iona fide and 
on his own account 5 —-and it found that the opponent claimed 
possession loM jMe on his own aeeoiuit, and ordered the claim 
of the petitioner to be regi>sterecl as a suit under section 831 of 
i.ho Ch’il Procedure Code. 

Against tliis last mentioned order the petitioner has applied 
urrlcr tlio extraordinary jurisdiction of this Courts contending 
that the order of the Subordinate Judge was wrong, inasmuch 
as tlie opponent was not in actual physical possession of the shop, 
but merely claimed constructive possession through the judgment- 
debtors, As iliere appears to be no express reported decision on 
ihe point, and as the matter appeared to us of some importance, 
we took time to consider onr judgment. 

Having now fully considered the provisions of sections 328~ 
332, 1 see no sufficient ground to intorfero with the order of the 
Subordinate Judge. I can see nothing in those sections to limit 
the word po.ssession to actual physical possession. Possession 
of immoveable property is not the less real or actual hecauso 
it is enjoyed through tenants, servants or members of one^s 
family. Indeed, actual physical possession can exist in but very 
few eases tmd that too to a very limited extent even in regax'd 
to a small piece of land. Can it be argued that a man is not 
in possession of a house and garden because lie occupies only a 
small room, the rest being in tlie occupation of his servants and 
members of his family ? Can it be said that the owner of a 
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bungalow at BIafcliei\ia or MaliSbalesliwar is not in possession of lOvU, ■ 

that bungalow siaaply because be lives in Boiiibayj leaving the 

property generally in charge of his malee ? Again^ is not a Pi^KiaoHA^D. 

man in possession of a house if the actual occupant is his 

tenant, wlio recognizes his title and pays him rent? It seems 

to me that we should be doing great injustice if we held that the 

servants or tenants or members of the owner’s family may be 

dispossessed in exeeutioii of a decree to which he was no party, 

without liis being entitled to come in under section 331 and 

having his claim investigated under the provisions of that 

section. No case has been cited to us in support of such a 

contention, and on the contrary I think tliat the cases of 

Mo%lahh(m w and Bapaji Bav v. Fatesing^^) 

support the contrary view. If the "contention of the petitioner 

■were correct, the Court would be bound to reject the claim of 

the objector as soon as it w^as found that he was not in actual 

physical possession ; hut we find it distinctly laid down in section 

331 that this is not so and that the enquiry under that section 

is not to be confined to the question of mere physical possession, 

but is much wider in its scope. This is inconsistent with the 

petitioner’s contention, for otherwise we should have to hold 

that a party may illegally get a claim registered as a suit under 

the false pretence that he was in actual possession and may yet 

legally support it afterwards, not by possession, l:>ut by title. 

This anomaly is partly or wholly avoided by holding that 
possession in these sections has the wider general meaning, 
and that it includes constructive and symbolical possession quite, 
as much as actual physical possession* Moreover, a decree for 
possession is not necessarily passed against a person in actual 
physical possession of the property. It is often passed against a 
person "who is only in possession through his tenants. How is 
such decree to be executed, unless the word possession includes 
both physical as well as symbolical possession ? 

For these reasons I would not interfere wdth the order of the 
Subordinate Judge and would dismiss the application •\vitli costs ; 
but as my learned eolleaguo Mr. Justice Wliitworth takes a 
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Weittouth, J,— Tie only question in this case is wlietliei the 
word possession in section 331 of the Civil Procedure Code is 
limitetl to actual physical possession or extends to the possession 
of a landlord through his tenants. I think the limited construe- 
is the correct one. ■ 

In the first place the provision of law in question is one relat- 
ing only to the execution of decrees^ and a Comi executing a 
decree is eoiieerned only with the parties to the suit and others 
who may he found in actual and visible possession of tlie land in 
dispute. 

Recondly^ the section itself contemplates that in such a case 
m the present, it is the tenant and not the landlord whose claim 
to be in possession is to l3e recognized. For it uses the words 
chaining in good faith to be in poBsessiori of the property on 
3ns 0W3i account or on account of some person other than &c-/^ 
and not any such expression as claiming in good faitli to be in 
possession himself or through some person other than 
Tliirdljg to hold tliat a person not in actual possession of the 
land may avail himself of the provision of section 831 would, I 
think, work injustice: for it would place ci. claimant in the 
favourable position of defendant, when according to ordinaiy 
principles of law he ought to be in the position of plaintiff and 
be bound to prove his title. A person claiming in good faith to 
be landlord in respect of certain land often has to sue to obtain 
possession of it ; but according to the construction sought to be 
put upon section 831 in this case, such a person would, in the 
event of a decree being obtained against the. person he alleges to 
be hi.s tenant, merely have to defend liis title and not prove it. 
The onus would be on the decree-holder to sho^v tliat his title 
waa better than the claimants* 

The cUvSes of lilouluUhct;% v, Q^OiiJch.coi^y) and iMipujifciv v« 
Faiemf/^^ have been cited in support of the claimant’s eoiiteii- 
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tion. But those eases go no farther than.' to establish that when 
a case lias been registered as a suit under section 331, the whole . 
question of title comes under triaL That^ no doubts is the law 
since tile amendment in 1ST9 of the corresponding section of 
the earlier Code, But the question here is not as to the scope of 
the trial, but whether the case was one to be registered as a 
suit under section 331 at alh Substaiitialh" the question is 
whether the claimant is to be the plaintiff or defendant in the- 
Issue between liiin and the decree-holder. If the plaintiff^s claim 
was rightly registered as a suit under section 331, then the 
claimant -—tlio iiiconvenieiiee of the phraseology is pointed out 
in MaJiahli^ Tramd \\ Par3na^b-~-will be defendant : if not, ho 
must bring a suit to establish, his claim. 

I consider that the possession claimed by the opponent is not 
such possession as is contemplated by section S31 of the Civil 
Procedure Code, and -would make the rule absolute with costs* 

Tlie case was tlien referred to Candy, J., under section of tho Civil Pl’o* 
ecdure Code (XIV of 1882), before whom it was re-argued. 

Q 2 mj)at Sadashiv 11 ao for the applicant. 

IL C* Coyaji for the opponent. 

Oanbt, J. : — I have heard this application under sections 575, 
G4i7, of the Civil Procedure Code. I may remark that no point 
•svas taken in the argument before me with reference to the 
explanation added to section 617 hy Act VI of 1892. That 
explanation is that section 647 does not apply to applications for 
the execution of decrees, which are proceedings in suits. 

The present dispute has arisen with regard to a point of law 
in reference to section 331 of the Civil Procedure Code, which is to 
be found in Chapter XIX — Of the execution of Decrees. Section 
675 applies to aditference of opinion on a point of law between 
two Judges composing a Bench which hears an appeal* Section 
622 (under which the present application was made to this Court) 
refers to eases in which no appeal lies to this Court. Section 
647 provides that the procedure herein prescribed shall be follow*^ 
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Against that order the plaintiff Manchoirani filed the present 
application under section 622; mainly on the ground that the 
opponent Fakirchand ha-Tiug admitted that the shop in dispute is 
in the actual possession of the juclgmoiit-delotors, and not in his 
own' pxisscssion^ section 331 doss not "apply. 

This was the point on which the learned Judges who heard 
the application diSered, 

Mr. Justice Tyahji held that there was nothing in sections 
323 — 332 to limit the word possession to actual physical 
possession^ and therefore he was in favour of not interfering 
with the order of the Subordinate J udge. IMr. Justice Whitworth 
held that the word possession''’ in section 331. is limited to actual 
physical possession and does not extend to the possession of a 
landlord exercised through his tenants. 

In deciding the above question as regards its applicability to 
the present case it is necessary to bear iu mind the facts of the 
case. It is clear that the opponent Fakirchand claims to he jointly 
interested with the landlord decree-holder-plaiiitiff in the lease of 
the shop to the tenant-defendants, though he was not, owing to 
his minorityj a party to the rent-note on which the landloixl 
obtained a decree in ejectment against the tenants* Can he in 
such a decree for ejectment claim to intervene in execution, so 
that this title as joint-owner with his brother may be investigated^ 
and if ho is successful the Subordinate Judge may put him into 
joint possession %vitli his brother ? That is the utmost that he 
can claim, if successful, for his allegation is that he and his brother 
(and their mother) were jointly receiving the rent. Or should 
the Subordinate Judge have refused to register the claim as a suit, 
leaving opponent to establish his rights as joint-owner with the 
plaintiff in a separate suit against his brother either for partition 
or for such other relief as would safeguard his alleged rights as 
joint-ownei' of the shop ? 

Sections S2S — 335 of the Civil Procedure Code come under 
head H— Of resistance to execution — ^in Chapter XIX. Section 
328 provides that if the Courtis officer is resisted or obstructed 
by any person the decree-holder may complain. There is no 
indication in that section as to the nature of the resistance or 
obstruction, but clearly there must be some overt act of opposition 
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to tl,« Court’, offlcr ou %'p.rl ol oou.o ouo -lu » •=‘“^ 
orssoDt, Srctiou. 3i3 or 830 rc*r to c»o, in rrluch tiro Court .. 

hatihiiod that sach obstmc-tiou or msistaiieo ’tSMS oceasioucc y 
iuaguiciit-dc’btov or by some person at Iris m^igatioo.^ ^ ^ i- 
conteiHlutl that .surk was the c,.ise here, i'lmntiit m iii== a ^ 
allege”, 1 that oppoucBt nnsuecebd'iiiiy tined to inten euein ^ ’ 

aiul oii])oneiifc iu his iloposition lioforo the Suboruina o „ 
alleged that the tlcfeiidauts in the .snit eomouded that he (oppouen 
should bo made a party ; but apparently the Subordinate ne gt 
who tried the suit refused to allow this to bo done, as opponc 
was not a party to the ront-note on ^vhichplaiutiS claimed to 
pioct the defendant-tenants. Opponent was apparently tigi » 
for his own hand, and not at the instigation of the tenants o 
the .shop. Sections S29-320 were therefore not applicable. as 
section 831 applicable? Does the opponent claim to bo in 
T»ssc.ssio« of the simp on hi.s own account or on account of some 
person other than the Judgiuent-debtor ? At first sight this 
should apparently bo answered in the negative. What he claims is 
tlmi the tenants had heou in iiossesbion on the account jointly of 
himself and the nominal landlord iu whose name the rent-uoto 
had hceu passed. The words of the section allow the obstructor 
to say : “ I am iu po.ssessiou on my own account or on account 
of .sonic person other than the judgmeut-dobtor/’ -But they do 
not apparently allow him to ,say ; ‘-'Tiie ju.Igracnt-debior is in 
possession on my account, or jointly on my account ^ and on 
account of the decrco-holdcr, and thciotorc my cltuiu must 
be registered as a .suit botweeu the dccroe-lioldcr as plaiiitili and 
nieas“defendaut.” Sections S29, 330 and 331 do not appear to 
bo oxluuistive, so that if the case does not fall within sections 
829-330, then the obstructor's claim must lie investigated under 
section 331, ivliatever may he the nature of his interest claimed 
in the property in dispute. How far, then, do the decided cases 
bear out this ^dew ? 

In MonlaBmt v. GorlkM^p Birdwood, J., pointed out the 
ohwge which had been made in the Code of 1877, section 331, 
by the amoudiug Act XII of 1879, the proiisions oi ■which ale 
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re-enacted in the pre^seiifc Civil Procedure Code. Tiie intention 
of the Legislature in so altering the section was clearly to enlarge 
the powers of tlie Courts in the iavesfcigatioii o! claims under 
section S'lL Any question o! title arising between the contending 
parties in eonneetioii with their right of possession may now be 
ilnallj (lotermiiied hi such investigation as in an ordinary action 
on ojoctmeiit* The order made under section whether for 
executing or staying execiitioiq has noiv the force of a decree 
determining the titlo and the. right of possession^ and it is not 
intended that the plainthi should be forced to a fresh suiL or 
should have tlio right to bring a fresh siiiL if the decree is against 
him/'’’ Janline^ took the same view^ and held that wdiatever 
the' laiv may have been when dhe. Code-. of 1877 .was, in ... force^ 
the Code of 1SS2 showas that the investigation is not now to be 
eonfuied to possession. 

The above ruling was approved of in the subsequent case 
(1806) of v. Fal^eshig^'^ in which plaintiff had obtained 

a decree for possession oi certain land against his tenant Bayaji. 
On proceeding to execute his decree he was resisted by the 
defendants, vrho alleged tliat they ivere entitled to the land as the 
nearest heirs of the last owner, one Jotyaji. It does not appear 
that they claimed to havo lieen in possession since the death of 
Jotyaji, cither themselves or through their tenants. Plaintiff 
complained of the defendants^ obstruction, and Ins application 
was registered as a suit under section 331. On investigation the 
Subordinate Judge dismissed the suit, holding that the plaintiffts 
title was not proved, but on appeal to the District Court, the 
Assistant Judge hold that the plaintifi wars in possession of the 
land as against the defendants, and that they had failed to pi'ove 
a better title than the plaintiS. This view was afiirmed in 
second tippeal ]3y the High Court. 

As I ivas a party to the judgment I may remark that in 
roy opinion the first paragraph of the jiiclgraent reipiires to be 
more accurately stated. It is there remarked that the possession 
of the plaintiff through his tenant Bayaji was for the purpose 
of section 331, Civil Procedure Code, as good as actual possession 
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'^^Bk^rul Stfeitr MfitB ''MmiJeeYV^ TVliat was decided ia tlio 
' Cakatta case^ 311st quoted, was tliafc possession by receipt and 
en joyanent of rent is as good in law as actual occupation, and 
there is no reason to hold that the provisions of section 230 apply 
io those cases only in which the party seeking for relief under 
that section was in personal occupation. Now section 230 of 
Act YIII of IS50 refers to eases in which a person other than 
the defendant dispossessed in execution, disputes the right of 
the decree-holder to dispossess hhu; on the ground that the 
property was bmm jhle in Ins possession on his own account or 
on account of some other person than the defendant^ and that if 
' indiKled in the decree he was not a party to the suit. If in such 
a case it appeared to tlie Court that theire was probable cause 
for making the application, it was to be numbered and registered 
as a suit between the applicant as plaintiff and the decree-holder 
as defendant, just as if a suit for the property had been instituted 
by the applicant against the decree-holder. The provisions of 
the above section 230 of Act VIII of 1859 are now to bo found 
in section 332 (not 331) of the pi'csent Code, the procedure of 
the intervening Code of 1S77 bemg siinilar, except that the 
suit between the applicant as plaintiff and the decree-holder as 
defendant was to be as if a suit had been instituted under section 
9 of the Specific Relief Act of 1877 ; while now under section 332 
of the present Code, instead of the cUiiui of the applicant being 
investigated as if it was a suit, the Court, if it iiiKls that the 
ground mentioned in the first paragraph of the section exists 
(possession of the applicant on his own account or on account of 
some person other than the jiidgmont-debtor), it shall make an 
order that tlie applicant recover possession of the property, and 
if it does not find as aforesaid, it sliall dismiss the application. 
- Tliere^are two important provisions to this sexdion'332j' first, ^that^' 
in hearing applications under this section the Court shall confine 
itself to the grounds of dispute above specified; i.e. bona fido 
possession on his own account &c. (this "was inserted for the first 
time in the Code of 1877 whm\ the suit was to be as one instituted 
under section 9 of the '‘Specific IlelicI: Act) ; secondly, that the 
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person against waoiii an order is passed under tHs section ^ may ' 

institute a snit to establish the right, which he claims to the Misohabam 

present possession of the property. A similar provision is to be f ADaoHiFu. 

found in section S35, ^Yhich relates to cases in which the purchaser 

of any immoTeable property sold in execution of a decree is 

resisted by^ or dispossesses any person other than the Judgment- 

debtor claiming in good faith a right to the presefii jwssessi 

thereof : the Court is to pass such order as it thinks fit, and the 

person against wliom such order is passed may institute a suit to 

establish a right which he claims to the present possession of the 

property. 

The above considerations lead to the conclusion that although 
the decision in BJifruh Sircar v. Sham Mmijee may have been 
correct in regard to the provision of section 230 of Act VIII of 
1S59, according to which the matter in dispute was to be 
investigated in the same manner as if a suit for the property had 
been instituted by the applicant against the decree-holder, the 
same ruling does not necessarily hold good with regard to 
section 832 or 835 of the present Code, in which the investigation 
is not as if a suit had been instituted and the right claimed is 
confined to the right to present possession. 

But when we come to consider the provision of section 381 of 
the present Code (answering to section 229 of Act VIII of 1859) 
the case is different. We find that the claim is to be investigated 
as if a regular suit wore instituted by the decree-holder against 
the claimant. Act XII of 1879 cancelled the provisions of Act X 
of 1877 as regards this section also ; and the law I'everted to what 
it was under section 239 of Act VIII of 1859. But if (to apply 
the words of Bird wood, J., above quoted) any question of title 
arising between the contending parties in connection with their 
right of possession is to be determined in the suit under section 
331, then here Fakirehand may fairly claim that if the tenants 
under the rent-note are to be ejected, plaintiff should not obtain 
sole possession, but should be put into joint i)ossession with him 
(Fakirehand). This was the view taken in Bapnjirao v. Fatesmg 
{s 2 t.pni). The issue sent down by the Chief Justice and myself 
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' - was Are the elaimaats (the defendants) in present possession 

of the property ? Tbilt, ** Are the defendants entitled to succeed to 
f fiifBoaMi?. Jotyajfs property ? No doubt, as pointed out by Mr. Justice 
"\T hit worth, the two rulings of this Courts quoted above, cannot 
; be said to directly establish more than that when a case has 

I bc'cii registered tinder section 331, the whole question of title 

1 comes under trial, while the question here is not as to the scope 

' of the trial, but whether the ease was one to be registered as a 

# suit under section 331 at all. But if on the face of the provisions 

of section 3S1 the claimant in the two Bombay cases had no 
right to intervene at all, the point would hardly have been 
' . ' ' ' oTCrlooked by the Judges who decided those cases. It was 

obviously present to our minds in the later of the two cases, 
though, as shown above, the proposition in the first paragraph of 
t the judgment is not accurately stated. 

| ‘ Another point alluded to by Mr. Justice Whitworth is that of 

j Under section 331 the decree-holder is plaintiff, on whom 

the burden of proof would naturally lie. This point was discussed 
in 3SS3 in tlie ease of liaihal Churn v. WaUon and 
with reference to the corresponding section 229 in Act VIII of 
I • 1S59. Garth, CIJ., said (pages 54-55) : 

Whetlicr the ehiimant really liai or was entitled to the pos?=ossion which 
he i'laiiaed nnehir seetion 229 was a question to be tried in this suit ; and the 
plaii^tiil's, as I consider, fulfilled /ae/e the omts which the law casts upon 
them, when they proved that the judgment-debtor, whoso rights they had 
a(‘quired, held possession us against the claimant at the time when the latter 
^ made his claim, 

If this was not so, section 229 would bo productive of the greatest injustice, 
A man who holds possession of property Inis a right to retain possession until 
gome other |>orst>n can show a better right to it. But if a man who merel}* 
claims possession under section 229, without in fact being in possession, is to 
be eatitled in law to possession ns against the actual possessor, unless the 
. latter proves bis title, the consequences would be serious indeed. A claimant 

„ ' under that section, although he had no possession, would then be in a better 

|vf '' poBiiion than the actual possessor. 

The section may often operate unjustly enough against the deeree-holder as 
it is ; but the in jusitiee would be far greater if the appellant were right in his 
eontentiGiu** 



VOIi. XXV.] 


BOMBAY SIEIIS. 


It is clear from tlie above Judgment that it was taken for 
granted that a claimant under section 229 need not be in actual 
personal occupation when he makes iiis claim and becomes 
defendant in the suit, Just as was held in Bliyr%[h Bivcar v* Sham 
Manjee^^^} when he makes his claim under section 2S0 and becomes 
plaintiS in the suit. 

To applj7 those principles to the present case \ the claimant 
(the present opponent) asserts that if the tenants are ejected, thou 
lie is entitled to joint possession with his brother (the plaintiff). 
The plaintiff has fulfilled prima facie the onus wdiicli the law 
casts upon him, when he shows that the rent-note was passed to 
him alone and that he alone has obtained a decree in ejectment 
on that rent-note. The onus is thus shifted on to the claimant 
to prove what he asserts, that he was interested in the rent-note 
and received jointly with the plaintiff the rent, and is thus now 
entitled on the tenants being ejected to joint possession with the 
plaintiff. The fears as to the plaintiff-decree-holder being put in 
an unfair position would appear to be groundless. 

There is another case (of 1880), Govinda Naih v. Kesavap'^ in 
which the lands in dispute were in the possession of the first 
defendant's tenants who were bound by the decree. In execution 
of the decree the Oourt officer was obstructed by Kesava, the 
brother of the first defendant, who claimed as a member of a 
Harwad^ of which the first defendant was ^karna van. ^ Kesava 
was not in actual personal occupation, but the plaintiff having 
obtained an ejectment decree against Kesava's co-sharer and 
also the tenants of that oo-sharer, Kesava, on account of his joint 
interest with the first defendant, claimed to intervene in execution 
tinder section 831 (as modified by Act XII of 1879 ?). It was 
held that he could do so. Whether such claim is valid or not^ 
and whether ho should have obstructed or not, there appears 
to ha^e existed a claim which required the Munsiff* to number 
and register the application of the plaintiff as a suit between 
plaintiff and Kesava under section 831. It was suggested in 
the above case that the claim of Kesava was not in good faith 
under section 331 by reason of his interest in the lands in dispute 
being joint with the first defendant. But their Lordships held : 
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It seems to iis that if Eesava had any interest in the lands 0, 
either as a memher-of the family or otherwise, which would 
he affected if plaintiff got possession of C, and if he "Was in 
possession in such case, Kesam in respect of his own interest 
(thongh joint with the defendant) would claim to be in possession 
C'f the property on his own account within section 33L His 
joint interest with the defendant could not prevent him from 
claiming in good faith in respect of his own interest/’'^ 

In a similar case under section — Coo^etji Hirji v* Dews&i/ 
ii/.^yVei»_Star]mg, J., held (in 1893) that the claimants who 
chiinied to be in joint possession of the property in dispute 
with their father, the judgment-debtor, could not be said to be in 
possession of the land of which they 'were dispossessed on tlieif 
own iiKCOUkl wdtliin the meaning of section 332, Reference was 
appareiith”' not made to the Madras decision above noted. 

In 1873 Glover, J., held in Jsr/iir Hi v. A^gur that 

possession tliroagh a mortgagee (who was in actual possession) was 
sufficient possession for the purpose of the mortgagor bringing a 
claim luider section 230^ Act VIII of 1859 (corresponding with 
sect ion 332 of the present Civil Procedure Code). 

So too in 1S74 in Bnnea Aladlmh BiiU v. Nnul LaU 
in w'hick it was stated that the person actually in 
posse, -sion was a tenant of the claimant, ]Markby; J., said : I 
cannot hiy down as an absolute rule, -without restriction, that a 
persoix who has parted with the actual occupation of the land to 
another might not take the advantage of section 230 (Act VIII 

of 1859). It is ijuito obvious that thcro are many cases 

where it would be extremely inconvenient if the parties could 
not do 

There is thus a current of decisions in favour of the view that 
the -words claiming to be in possession on his owni account of 
some person other than the judgment-debtor^^ may bo taken as 
including a person who is not in personal occupation of the land 
but who claims to be in possession through the person who is in 
actual possession. Possession by a gardener or a servant is of 
course the possession of the owuier {e/\ the remarks of Sir C. 
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Sargent in Goma v. Marsin^rao^'^^ and see Addison on Tort^ 7tli 
Edn.j page 261). But possession by a tenant is different : wliere 
the alleged tenant is a third party and not the judgmenh-debtor^ 
and where he is said to be in possession as the tenant of a land* 
lordj who is also not a partj’’ to the suit, then the obstruction to 
the Courtis officer would naturally and probably be made by the 
tenant who is on the spot, and he would then be the person who 
would be summoned under section 328, and \vho would be the 
claimant under section S31 claiming to be in possession on 
account of his landlord who is other than the judgment-debtor. 
When such a claim is registered as a suit the person alleged to 
be the landlord will naturally be joined as a party, and the 
dispute -will then be thoroughly investigated. But where the 
tenant is the judgment-debtor, and is thus debarred from making 
a claim under section 331, and the third party who claims to be 
the landlord of the tenant in possession actually obstructs the 
Court’s officer, then the current of decisions is in favour of the 
view that such third party is entitled to intervene under section 
381. 

In this view of the law I do not think that this Court would be 
justified in the exercise of its extraordinary jurisdiction in 
interfering w-ith the Subordinate Judge^s order or in holding 
that the Subordinate J udge was exercising a jurisdiction not 
vested in him by law, when he registered Pakirchand^s claim 
as a suit, in which the decree-holder was to be plaintiff and 
, Pakirchand defendant. At the most it was possibly an error 
of procedure. In any event the dispute will have to be fought 
out between plaintiff and P'akirchand. The only effect of the 
Subordinate Judge^s order is that there will not be a fresh suit 
with a fresh institution fee, and plaintiff will remain in his 
position as plaintiff ; but as pointed out above, he will not be 
injured thereby in regard to the question of onus. 

The rule is therefore discharged with costs. If my doubts 
as to such a case being referable to a third Judge are correct, 
and my remarks on the merits thus become mere oUter dictet^ 
the result will be the same. 
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APPELLATE OITIL. 

Before Sir Z, IL JeuUm, Chief JmUee^ and 3£}\ Justice Ohmiclamrlar, 

GOYIXJ) ABAt)! JAXHABI, Applicant, ??. MOHOHIRAJ 
VIKAYAK JAIvHABI, 

i'hd Pmcahirc Code {IIVoflSS2), section 295 — Bateahle disirlhution under 
savnd deeru's — Decrees must he against same judgment-dehtor— Decree 
against judgmenMehtor'-Subsequent decree against Ms legal representative 
and his estate* 

Molionlraj obtained a inonej decree against one Bhaii Babaji, -who died shortly 
afterwards. His son Kaslimatb. as bis legal representative, was then placed on 
iiie record and the property of the deceased jndgmeiit-debtor Bhan Bahaji was 
then attached and sold in execution, j^feantirae the applicant, Govindi Abaji, had 
obtained a decree against Bhau Babaji, deceased, by his son Kashinath and 
against the estate of Bhau Baba ji, deceased ’’ ; and he applied under section 
295 of the Civil Proecdure Code (XlV of 1S82) to share rateably in the proceeds 
of tlio sale hold in execution of the other decree. 

Jl'eld, that the application should be refused. Under section 205 the money 
decrees hi rCf^pect of which rateable distriliution is given must be against the same 
Judgmeni-tkbtor. In this case one decree was against Bhau Babaji and the 
other against his son Kashinath. The fact that the latter decree was expressed 
to be made against Bhau Babaji, deceased, by his son Kashin alh,” made no 
(llfforonco. One decree was against Bhau Babaji himself : the other was against 
his legal representative. 

The fact that ike second decree \vas also ** against the deceased’s estate ” did 
not make Bhau Bahaji a judgment-debtor under that decree in a suit commenced 
after his death. 

The practbie hitherto prevailing in the mofuasil of making a dead man by 
his heir ” a party to a suit is erroneous and should be discontinued. 

Application under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, Act XIV of 1882,) against the order 
of IMo Salieb (j. L. Ohandorkar, Subordinate Judge of Sinnar, 
in the Xdsik District, in darkhast No. 1868 of 1900, in execution 
of a money decree in suit No. 878 of 1899* 

On the 20th January, 1899, one Mohoniraj Vinayak Jakhadi 
obtained a money decree against Bhau Babaji Jangam in the 
Court of the Second Glass Subordinate Judge of Sinnar. Bhau 
Babaji Jangam died siiortly after the decree and the name of his 
son and legal representative, Kashinath, was brought on the record, 

^ Appileatiou "Bo* 52 ,o£ 1901 under Extruordiuary Jiirisdiciion. 
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and MohoniraJ then applied for execution of his decree^ and the 
deceased judgment-debtor^s property was accordingly attached 
and sold in oxeciitioii. 

In the meantime, ‘viz» on the IStii June, 1900, the applicant, 
Govind Abaji Jakhadi, obtained a money decree in the same 
Court against *‘^Bhau Babaji, deceased, by his son and heir 
Easliinath, a , minor, by his guardian the Nazir and against 
the deceased’s estate, and he then applied under section 295 of 
the Civil Procedure Code (XIV of 18S2)for a rateable distribution 
of the proceeds realised by the sale of the property in execution 
of MohoniraJ’s decree. 

The Judge rejected the application on the ground that the 
applicant's decree %vas not against the same Judgment-debtor as 
the decree obtained by Mohoniraj, 

The applicant then applied to the High Court under its 
extraordinary jurisdiction (section 622 of the Civil Procedure 
Code, Act XIV of 1882,) and obtained a rule nisi requiring 
Mohoniraj Vinayak Jakhadi to show cause why the order of the 
Judge should not be set aside. 

Mahadeo 5. Chaulal for the applicant in support of the rule ; — 
The Court below was wrong in holding that the decrees are 
against different defendants. They were both passed against 
Bhau Babaji Jangam, In our suit it is true he is represented by 
his son and heir Kasliinath, but it is Bhau Babaji who was sued, 
and it is against him and his property the decree was made and is 
now to be executed. We can apply independently for execution 
against Bhau Babajfs property* If so, we can surely claim rateable 
distribution. The rulings in Beloki Nmiwi w and 

Chattrapat Singh v. Judnkil Prosad,^^^ show that regard should 
be had to the property sought to be sold. Hart v, Tara PraS‘* 
ama^^) is, we submit, in our favour. The decision in Nimhaji 
Tiilsiram v. Vadia Tenlcati shows that the fact that one of the 
decrees is against two defendants is immaterial. 

There was no appearance for the opponent. 

(1) (1SS5) 12 Cal. 294. <3) (1885) 31 Cal* 718 at p. 728, 

m (1892) 20 GaU 673. (1892) 16 Bom. 683. 
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Jenkins, C J. In my opinion no case is made for a rateable 
distribution mider section 295 of the Civil Procedure Code. It 
is useless to speculate as to any other test than that which the 
section itself provideSj and that test is stated in the plainest terms. 
So far as the present case goes, it is enough to say that the 
monej^ decrees must be against the same judgment-debtor. Here, 
however, one decree is against Bhau Babaji Jangam and the 
other is against his son Eashinatli. 

It is true that the second decree is expressed to be against 
Bhau Babaji dangam, deceased, by his son Kashinath : but this 
incorrect mode of expression can make no difference. It is due 
to the erroneous practice which prevails in the mofussil Courts of 
this Presidency, according to which a dead man is expressed to be 
a party to a suit by his heir, A circular has recently been sent to 
the several Courts drawing attention to this matter, and re- 
questing amendment, so that I hope the practice has now become 
a thing of the past. It is so obvious that one hesitates to make 
the remark, but it is the fact that a dead man cannot be a party 
to a suit. It cannot too, in this ease, make any difierence that 
the decree is expressed further to be against the deceased^s 
estate^' : that does not make Bhau a judgment-debtor in respect 
of a decree in a suit commenced after his death. The interpre- 
tation of judgment-debtor in section 2 and the phraseology of 
section 234 of the Civil Procedure Code leave no doubt on the 
point. The rule must therefore be discharged, 

Chandavauicau, J.;— -I am also of opinion that section 295 of 
the Coda of Civil Procedure has no application to the facts of 
the present case. 

Those facts are:— In suit No. 1196 of 1899 one Mohoniraj 
Vinayak Jakhadi obtained a money decree against Bhau Babaji 
Jangam in the Subordinate Judge’s Court at Sinnar. The 
judgment-debtor, Bhau Babaji Jangam, having died after the 
decree, the decree-holder Mohiniraj presented a dar/ddsi for 
execution after bringing on the record Bhau’s son and heir Kashi- 
nath as his legal representative. The deceased judgment-debtor's 
property was then attached. 

The present applicant thereupon applied to the Court for 
rateable distribution under section 295, as he held a decree 


VOU XXF.J BOMBAY SERllS. 

obtained against Blmii Babaji Jangam^ deceased , by Ms son 
Kasliinatli and against the deceased^s estate. 

Section 295 requires that the decrees in respect o£ which 
rateable distribution has to be made must be decrees against the 
same judgment-debtor. ^'Judgment-debtor/-' as defined in the 
Civil Procedure Oode^ means '' any person against whom a decree 
or order has been made.-'' The decree obtained by the present 
applicant is against Bhau Babaji Jangam, deceased, by his son 
and heir Kasliinatli. Can it be said to be a decree against Bhau 
Babaji ? It is a decree passed against Bhau's legal representative, 
whereas the decree obtained by the opponent Mohoniraj was 
against Bhau himself. It cannot be said, therefore, looking to 
the names of the parties, that the two decrees are against the 
same judgment-debtor. It is true that the estate that is liable in 
the case of both the decrees is the estate of the deceased Bhau, 
but section 295 does not make the nature of the liability under 
the decrees contemplated by it one of the essential conditions for 
the application of the section. 

If, again, we consider the question by the light of otlier 
sections in the Code, which relate to a legal representative, we 
arrive at the same result as that indicated by the definition of the 
term ''judgment-debtor/^ showing that a decree obtained against 
A while he is alive and a decree against B after A^s death, 
as A’s legal representative, are not against one and the same 
judgment-debtor. Section 234 provides for the execution of a 
decree where that execution is sought after the judgment-deb tor^s 
death. It is the deceased in that case who is, according to the 
terms of that section, the “judgment-debtor.'' Where, on the 
other hand, a person is sued from the beginning as the legal 
representative of a deceased persoiiy the person so sued is the 
defendant, and, according to section 50 of the Code, the plaint 
must show that he is interested in. the subject-matter of the claim 
and that he is liable to be called upon to answer the plaintiS's 
demand as the legal representative of the deceased. In such a 
case, if the person sued is the legal representative as alleged, a 
decree must be passed against him as such representative where 
the liability of the deceased is proved, whether he (the 
representative) has assets or not belonging to the deceased the 
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question of liis liability to the estmt of the assets that have or 
could have come into his hands being left to be determined in 
execution — GiTiliaTlal v. Bai ShtvS^^ In other words^ the decree 
is passed against him, and he is therefore the judgment-debtor/^ 
The result is the same where the legal representative of a 
defendant is brought on the record in the event of the defendant 
dying in a pending suit* In that case section S68 provides that 
the case shall thereupon proceed in the same manner as if such 
representative had originally been made a defendant and had 
been a party to the former proceedings in the suit/^ Where, 
however, a defendant dies after a decree has been made against 
him, his legal representative ^^may — not '"^must^^ as in the other 
ease — be brought on the record, ^^.id he can in that event be 
l)rought oil the record under a different section, ic. section 234 
of the Code, which does not say that after he has been brought 
on the record he shall be proceeded against as if he had been 
originally a defendant He is, according to the section, simply the 
legal representative of the deceased, but it is the deceased who is 
the j udgment-debtor/^ It is true that he becomes a ‘^judgment- 
debtoi/' within the definition of that term when an order is passed 
against him in execution proceetlings, but that does not entitle 
his judgment-creditor to claim rateable diskibiition under section 
296, for the terras of that section require that the decrees — 
not orders — should he against the saine ^^judgment-debtor/’* 
Applying these considerations to this ease before us^ it is 
obvious that the decree obtained by the present applicant was 
against Bhau*s son and heir, Kashinath, ‘who must be regarded 
as his ‘^judgment-debtor/’ whereas the decree obtained by the 
opponent was against Bhau as his judgment-debtor. The 
opponent by bringing Kashinath as the legal representative of 
Bliau on the record in his execution proceedings and obtaining 
an order for execution as against Kashinath as such representa- 
tive, 1ms no doubt made him his ‘^judgment-debtor/’ according 
to the definition of that term in the Code. But though that 
order obtained by the opponent and the decree obtained by the 
^ present applicant are against the same Judgment-debtor^’ (Le, 
Kashinath), yet the decree of the former is against Bhau, whereas 
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the decree of the latter is against Kaslunath; and it is the 
decreses and not the orders passed in 'execution wliioh form the 
test for a rateable distribution under section 295 of the Code. 
The presciifc applicatiou miisD therefore fail* I agree, for these 
reasons^ in holding tliat the rule must be discharged. 

Rule dmliarged. 
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MOWJl, SEAM.J1 AND OTiisiis (PLAiNxirrs), v, NxlTlOiS^AL 
TANK or INDIA, Defendants * 

Bank — Banker and cndorfier — Bass-hook — Cheque lodged hg customer for 
collection — Effect of entrg in customers pass-ho oh of such cheque as if 
collected — Estoppel. 

Eiirly ill March, 1900, tlio Hope Mills Company purchased 600 bales of cotton 
from the iilaiiitiff at Es. 278 per candtj^ but, being unable to accept <aiid pay for 
them, it was arranged between the Company and the x>laintiffs that one Shrldhaii 
should take them over from the plaintliTs at Bs. 243*8*0 per oandg (the xirice 
having fahon in the meantime) and that the Company should pay the xilamtiffis 
the diiTercnce ofc’ price. In fuliilment of this agreement the Company sent to 
the plaintiffs a cheque for Es. 9,500 drawn by them on the Commercial Bank, 
being approximately the amount of the difference* This cheque was given to 
the plaintiffs on the 23rd IHarch, 1900, but was post-dated the 3rd April. It Was 
seat by the plaintiffs for collection to the defendant Bank (with wliioli the 
plaintiffs had an account) on the next day (the 4tli) at about 12 o’clock 
together with the jdaintiffs’ pass-boolv. The pass-book w’as asked for by the 
plaintiffs and was returned to them at about 4-30 o’clock on the samo day with 
the Eb, 9,500 duly credited therein and initialled by one of the Bank’s officers. 
On that same afternoon the plaintiffs delivered 100 of the bales to Shridhan. 
On the next day (the 5th April) another 100 bales were delivered by the plaintiffs 
to Shridhan, and after the delivery had proceeded thus far the ])laintiffs at 
about 1-30 ohdock on the 5th Apiil received notice from the defendant Bank 
that the Company’s cheque for Es. 9,500 had been dishonoured. Subsequently 
to the receipt of this notice the jdaintiffs delivered the remaining 400 bales to 
Shridhan. The plaintiffs now sued the defendant Bank to recover the sum. of 
Es. 9,500, affeging that it %vas impossible to recover the amount from the 
dra-wers of the cheque (the Company), and contending that the defendant Bank 
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bj entering tbe said ainonnt in tbe plaintiffs' psss*book and delivering tlie said 
book to tbem bad led tliem to believe that tbe cher|UG bad been duly bonoured 
and tbe amount paid into tbeir account^ and they alleged that tbcy would not 
have delivered tbe said bales to Sliridban if it bad not been for tbe said 
representation by tbe Bank. They contended that tbe Bank was estopped from 
alleging tbe dislionoiir and non-payment of tbe cheque. 

JlelJ} that tbe returning of tbe pass-book to tbe plaintiffs by tlie Banlc and 
tbe noting and initialling of tbe entry of Rs. 9,500 tberein was a representation 
by tlie Bank tluit it bad received payment of tbe cliet|ue and was preparetl to 
give tbe plaintiffs credit for tlio amount. But 

JM(?, upon the evidence that tbe delivery of lli} liales by the plaintiffs to 
Sliridban was not nuido on tbe faith of such representation Ijy the Bank. 

Scld, farther, that the plaintiffs wore not entitled to reco^^er and that Ibo 
Bank w’asnot estopped by tbe entry in ibe pass-book from alleging the iion- 
paymeiit of tbe ebeque. Tlie cheque having been lodged by tbo plaintiffs for 
collection on tbe -Itli April, tbe Bank in tbo ordinary course of biusiness bad 
until the next day to give notice of its dishonour and the entry in the pass-book 
made on tlic 4tb was not intended to be au acknowledgment of cash received. 
Tbe Bank never intended tbe plaintiffs to act upon tbe entry in tbe pass-book 
made ^ *n tbe dtli upon tbe faith of its being an entry of cash actually received, 
and furiber, tbe cheque was a post-dated cheque, and tbe plaintiffs when lodging 
it clearly bad doubts as to wbetbor it would be honoured or not, u’bilo tbe 
defendant Bank bad no knowledge of any circumstance justifying doubts as to 
Us payment. The imties thus did not deal on equal terms and tbo defendant 
Bank was tberofore not bound by the entry in tbe 2 :)ass-bc)ok as a receipt — 
(3IaHiii V. 3forgim(^'), 

SriT to recover Es. 9,500, The (question raised in this ease 
was whether the defendant Bank was bound by an entry made by 
one of its officers in'a customer's pass-book crediting the customer 
with the amount of a elioque lodged by him witli the said Bank 
for collectiuii from another Bank. 

The plaint stated that early in March, 1900, the plaintiffs who 
were cotton merchants trading under the name of Sliamji Ludha 
& Co.j contracted to sell to the Hope Mills Company six hundred 
bales of cotton at a certain piiee. The Company, however, failed to 
carry out the contract, and it was consequently agreed between 
them and the plaintiffs that the plaintiffs should dispose of the 
cotton to another buyer at a less price than the Company had 
agreed to pay under their- contract, and that the Company should 
pay to the plaintiffs the difference between the said prices. 
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Accorcliiigiy^ on tlio 4ili April tliO' Hope 'Mills Company sent to 
tlic plaintiffs a dieqiie for Es, 9^500 drawn by their ag’ent on the 
Coinmereial Bank of India. This cheque was sent in payment of 
the said difEereiiee. 

About 12 o'clock on the 4tli April the plain tiffs sent the said 
eheqno for collection to the defendant Bank with which the}’' 
had Ijanked for some years and to which they were in the lialdt 
of sending cheques clrawni in their favour and at which they hati 
an account. 

At about 4-30 o’clock on the same day the plaintiffs received fruin 
the defendant Bank their pass-book in which the amount of the 
said cheque, r/j. lls. 0,500, appeared duly entered to their credit, 
tlie said entry being duly initialled by one of the ohieers of the 
defendant Bank. 

After the receipt of the said pass-book the plaintiffs delivered 
the cotton to the new purchaser to whom it had been sold as 
abovementioned. The plaintiffs alleged that it was in the belief 
that the cheque had been duly honoured and that the amount had 
been received by the defendant Bank on their account that they 
delivered the cotton to the said purchaser. 

On the next day (the 5th April) the defendant Bank returned 
the said cheque to the plaintiffs with a memorandum dated the 
4th April, intimating that the said chec[iie had been dislionourecl. 

The following paragraphs of the plaint set forth the plaintiffs^ 


Mown 

BnvsMi 


KATIOHATi 
Baxk of 
India. 


4. The plaintiffs say that the defendant Bank by making the said entry ns 
aforesaid and delivering the said pass-book to the plaintiffs led the plaintiffs to 
suppose that tlic said cheque had been duly hononrod and tlio ainonnt thereof 
paid in their account. And they submit that they were jtistified in bellcN'ing 
that the said moneys had been so received ; the plaintiffs thereupon, on the same 
evening and after the receipt of the said pass-book, delivered the cotton, to the 
purchaser thereof. The plaintiffs say that they would not have delivered any 
of the cotton if they had not believed that the said cheque had been duly 
honoured and if it had not been for the representation of tlio defendants by 
their entry in the said pass-book that the same had been honoured and the said 
moneys received in their account. 

5. On the 5th April, 1900, the defendants returned the said cheque to the 
plaintiffs with a memorandum dated the 4th idem intimating that the said 
cheque had been dishonoured. 

6. The plaintiffs say that it is impossible to recover the amount of the said 
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cheque from tie diuwsthoftof. The pkiutlffs ^bmit tkit under the eire.m- 
stanew aforesaid the defeiidiTOts are liable to pay to them- tlio amount of tlio 
&iid cliequc. On tlie 1 Sfeii June, 1900, tltc plaintiffs drew upon tlie defendants a 
deque for ilie said sum of Es. (0,500) nine tlionsand and live hundred, whioh 
the defendants refused to pay. 


sued to recov-or tlie said sum o£ 
il.s. 0^500 from the defendant Bank, 

In ttieir written statement the defendants admitted that the 
p amtiffs had an account with them and were in the hahit of 
sending cheques to them for collection, but they did not admit 
that the amounts of such cheques were only credited to the 
plaintiffs in their pass-book after coUedion. They alleged that 
le p amtiffs were always aware that the cheques sent to the Bank 
lad to be passed through the clearing-house, and that it was 
impossible to tell until the day after they had been sent to the 
clciarmg-house whether they had been honoured or dishonom-ed. 

le .lefenclant Bank further admitted that the aboimmentionod 
chmiiic upon the Commercial Bank had been sent to them (the 

leiendants) on the 4th April for collection and tliat the amount 
u cm.quc had been entered to the plaintiffs’ credit in the 
phmitifts pas.s-book which was sent to the plaintiffs in the aftoi- 
non ol the same &y, but they alleged that the plaintiffs had 
_ -nt their servant for the said pass-boolq well knowing that it w'as 
mpo.sM lie at that time for the defendant Bank to have passed 

Uifi.i U Rs. 9,o00 did not imply that the said money had heen 
leceived by the defendant Bank to the plaintiffs’ credit 

‘SI!" 
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dr;iwii oil tlmt day aotxld be met, and tbe said Bank ’was tlierofore justified in 
refusing to pay tlie same. 

At the hearing the following facts appeared in evidence. On 
the lOtli March the Hope ililis, through their agent Eangildas 
Bhukliandas, bought the aboveinentioned six hundred hales of 
cotton, at Es. 27S per rn.inhj^ for March delivery (/.c.from 15th 
to 25th March). The Mills, however, w’ere in difficulties, and 
could not carry out the contract, and accordingly one SliriJhaii 
Gopinath agreed to take over the cotton at Es. 243-8 per camhf, 
and on the 22iid March it was arranged that the plaintiffs should 
give delivery to him at that price and that the difference should 
be paid to the plaintiffs by the Hope Mills. On the next day 
(23rd March) the Agent of the Mills (Kangiklas) sent tlie 
plaintiffs a cheque for Es. 9,500, which, however, was post-dated 
the 3rd April. This cheque was for the amount of the difference 
(approximately) between Rs. 27 S for which the cotton had been 
sold to the Mills and the Es. 243-S for which it had been 
subsequently sold to Shridhan. 

It appeared that on the 29 th March the Agent of the Mills 
(Rangildas) drew another cheque for Es. 5,000 on the Commercial 
Bank in favour of Shridlian, and that this cheque was handed 
ov'er to the plaintiffs by Shridlian on that day in part payment 
under the contract, and on the same day was lodged in the 
defendant Bank and was credited to the plaintiffs. 

On the 4th April the cheque for Es, 9,500, which had liceii 
given to the plaintiffs on the 23rd March, was sent to the defendant 
Bank by the plaintiffs and was credited in the pass-book which 
was received back from the Bank by the plaintiffs at about 
4-80 o^cloek in the afternoon. 

One hundred bales of the cotton were delivered by the plaintiffs 
to Shridlian in the afternoon of the 4th April and the rest ivere 
delivered the next day. 

On that day the plaiiitifih were informed by the defendants 
that the cheque for Es, 9,500 w'-as dishonoured. The plaintiffs 
then wrote to the Bank stating that they (the plaintiffs) had 
relied on the initialled entry in the pass-book and on the faith of 
it had delivered goods. Other letters passed between the 
plaintiffs and the Bank, and on the 21st April the iilaintiffs wrote 
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stating that they would hold the defendant Bank responsible for 
the Rs. 9^500. 

Accordingly on the 13th June, 1900, the plaintiffs drew a 
cheque in their own favour on the defendant Bank for Hs. 9,500, 
and gave notice that unless it was paid, they would take legal 
proceedings against the Bank. The defendant Bank refused topa}- 
this cheque, and the plaintiffs filed this suit. 

The following issues were raised at the hearing* : 

(1) Whether the defendants were bound to honour the chorine drawn upon 
them by the plaintiffs on tho loth June, 1900 ? 

(2) Whether tlio allegations in paragraph a of the plaint other than tlioso 
admitted by the defendants in thoir written statement are correct ? 

(0) Whether tho ivturning of the plaintiiTs* pass-book by the defendants and 
the noting and iuitialiing the amount of the original cheque therein was not a. 
repiusr'ntaticn that the defendants liad received payment of the said cheque or 
w^*ro prepared to give the plaintiffs the credit for the amount thereof r 

(4) Whetkn* the plaintiffs acted on such representatum to their detriment as 
alleged i* 

(5) ^Vhetherthe dt‘fondatd.s are not hound to make such representation good to 
the plaintiff’s r 

(d) (nmeral issue. 
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lang (Advocate General) and llaikes for plaintiffs. 

The Baiilc is liable for the money claimed by the plaintiffs. 
The (;!ief|ue for Rs. 9,500 was duly lianded to the Bank for 
collection and its officer entered the amount to the plaintiffs^ 
ercMlit in his pass-book and sent the pass-book back to them. The}^ 
acted on tliis representation hy the Bank, and, assuming that tlie 
money liad heen received for them ])y the Bank, lie delivered the 
giiods Shridhan. The Bank led tlie plaintiffs to suppose that it 
had received, the money on their account It cannot now deny 
that it did so, Grant on the Law of Banking (5th Edition), 
puige 106 ; EncyclopEedia of English Law, Vol, I, page 480. The 
aiiUj is not shown to have been made by mistake. It was made 
in the ordinary course of business. Shaw v, Pleion^^'^ ; Shjnng v. 
Chemimoil ; Ihme v. Bolland <-> ; Commereial Bmih of BcoUanil 
T. MoCudw Stmm ; Bnumuel 
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The defendants are estopped. Carr v. London N.-Jfn Mailway 
Compaui/ ; Seion v. La/oae^-^ ; Sami CImnder Ley v. Gojial 
dimmer Lnha'^-^; Casperz on Estoppel, p. 273; Simsoz v. 

; Deuisehe Bmik v. Berr^ ^ Mariiu ¥. 

Scoff and Roherimn for defendants. 

This suit is based upon a supposed estoppel. But there is none 
in this case. An estoppel does not of itself give rise to a cause 
of action. Seion v. LafonP ''^ ; Carr v. London and Railway 

Conipauy ^^'^ ; Bigelow on Estoppel, pp. 550, 563. The plaintiffs 
therefore ha^e no cause of action on the ground of estoppel. 

Then have they a claim for damages ? They must prove dam- 
ages ; and they have not done so — Hnnie v, BoUandJ^^ The Bank 
was not guilty of any negligence. On the evidence it is plain 
tliat when the cheque was given it was thought doubtful whether 
it would he cashed. The plaintiffs were bound to inform the 
Bank of that. Boyd v. Bnmerson^^^^ ; Timmins v. 

Russell, J. : — The question in this case, put shortly, is 'ivhether 
the defendants, the National Bank, are liable to the plaintiffs in 
respect of a cheque for Rs. 9,500, drawn on the Commercial Bank, 
Bombay, by one Eangildas Bhukhandas (which was crossed and 
payable to bearer, and was delivered to the plaintiffs by the said 
Eangildas Bhukhandas on the 23rd March, 1900, but was post- 
dated the 3rd April, 1900), by reason of the defendant Bank 
having returned to the plaintiffs their pass-book on the 4th April, 
1900, with the entry duly initialled by a European officer of the 
Bank, Rupees ninety-five hundred, Es. 9,500/^ although the 
cheque was dishonoured on the 4th April, and notice thereof given 
to the plaintiffs on the 5th. 

The question is a novel one and of importance, inasmuch as 
the decision in this case will, in any event, necessitate the altera- 
tion of the practice whereby several Banks in Bomba}?* have for 
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some years past been in tbe habit of crediting their customers 
with cheques paid in as cash^ and initialling such entries by their 
European officers. (His Lordship then read the plaint and the 
wu'itten statement.) 

Upon the plaint it is difficult to know what is the cause of 
action. Is it a breach of &u.ij on the part of the defendant Bank^ 
or is it a breach of contract or is it a suit for money had and 
received^ as contended by Mr. Raikes^ in his reply ? Mr. 
Robertson^ for the defendant Bank (feeling this difficulty)^ raised 
the first issue in very general terms as follows : — 

(1) Whether the defendant Bank was hound to honour the 
cheque drawn upon them by the plaintiffs on the 13th Juue^ 1900, 

Mr. Raikes thereupon, for the plaintiffs, raised the following 
issues : 

(2) Whether the allegations in paragraph S of the plaint other 
than those admitted by the defendant Bank in their written 
statement are correct. 

(3) Whether the returning of the plaintiff'^s pass-book by tlie 
defendant Bank and the noting and initialling the amount of the 
original cheque therein was not a representation that the 
defendant Bank had receired payment of the said cheque or were 
prepared to give the plaintiff credit for the amount thereof. 

(4) Whether the plaintiffs acted on such representation to their 
detriment as alleged. 

(5) Whether the defendant Bank is not bound to make such 
representation good to the plaintiiks. 

(0) The general issue. 

My ^^ew of the plaint is that it intends to allege that the 
defendant Bank being the plaiIltiff^s bankers, had had and 
received to the plaintiffs account the sum of Rs. 9,500, or had 
represented to the plaintiffs that they had had and received such 
sum ill such a way that they are estopped from denying the fact, 
and thereupon were bound to honour Messrs. Nanu and 
Hormusjees cheque of the 13th June, 1900. Mr. Robertson 
olqected to lssuc.s 3 and 4 as not arising on the pleadings, but I 
could not say they did and at all event:-' they wmre the issues 
the plaintiffs came to trial upon. 

Before dealing with the legal questions involved it is important 
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to ascertain tlie facts of the case which, though soniowhafc 
detailed, are not complicated, and for the sake of clearness I shall 
put them into separate parographs numbered in their order. I 
would premise that the firm of Eangildas Bhiikaiidas arc the 
agents of the Hope !Mills. 

1. On the 10th of ]Mareh, 1900, the plaintifts^ firm sold to the 
Hope Mills 600 bales of Broach cotton at Rs, 278 per caud^ for 
the March vaidif, loth to 25tli March, and six delivery entries in 
due course addressed to the plaintifiV fAnhadirm were given by 
the plaintifts in favour of the Hope Mills. On the 19th March 
a survey of the cotton w’as held, and the Hope Alills put their 
stamp on the bales. It is not quite clear whether the contract 
was that of the Hope Mills or of llaDgildas Bhnkandas their 
agents, itaiigildas says it was his own contract. This point is 
nut really materia], for both the Hope Mills and Eangildas (as he 
says) ^vere in difficulties, and are so still. Probably, if profitable, 
the contract would have been that of the agent of the Mill. 

2. The plaintifis demanded payment from the Hope Mills, 
and on the 20tli March wrote to them the letter Exhibit G-. Xo 
reply was sent thereto, 

o. Prom the evidence of Shridhan Gopinath it appears that 
lie was assisting Eangildas at first in getting the cotton surveyed, 
as ho, Eangildas, had told Sliridhan’s firm to get it sold, and he 
(Shridhan) says that he had tbe delivery orders in his possession 
from the 19th March, the date of the survey* ^Subsequently, 
however, ix. on the 21st or 22iid March, Sliridlian bought the 
600 bales from tlio Hope Mills at Rs. 243-8. No written contract 
was, liowcvcr, executed as he says the cotton was bought ready. 

4. On the 22nd Slarch the plaintiff* Mowji says ho saw 
Eangildas at the plaintiff's lyedM in Horaby Road in the Port, 
and this is his account rerhaim of the interview : — 

e earne to an arrangement, lie said he vmnld send B<;. 10,000 just then, 
and as to the rt?Rt we should give delivery to Slmdlian and Co. at Rs. 243, and 
take the rest of the money at that rate from thenr. I said I could do this, 
])rovided he paid Rs. 10,000. ITe sent a cheque on the 2Brd March for Rs. 9,500. 
Tho cheque in question was dated the 3rd April, i.e. D-1, I sent a man to tell him 
I could not accept a post-dated cheque like that, and I must have cash, Eangildas 
could not be seen after that ; on inquiry at the office we were told he was at 
Bandra. I told my attorneys to write a letter to the Hope Mills. 


Mowjx 

t?. 

i^lAtrioxAn 

RaKK 03P 
lAmiA. 


m 


1900. 


Mowji 

SKAurai 

XATr02lAl. 

OF 

imA. 


THE INDIAN LAW REPOETS. [VOL. XX.V, 

The cheque for Es. 9,500 was therefore to be the approximate 

difference between Rs. 278 and Rs. 243-8 on the 600 bales of 

cotton. 

5. On the 23rd March, 1900, the following memorandum w^as 
sent by the Hope Mills Company to the plaintifls : 

We send yon herewith a cheque for E.. 9,500 on the Counncrci.al Bank as 

airanged with your Mr. Mowji hy our Mr. Ihmgildas yesterday. Please ac<-cpt 
the same, 

On the 28th March a letter was written by Messrs. Naira and 
Homusiee, plaintiff’s attorney, s, to Rangildas Bhukandas in 
rep y, I he terms of that letter are very important, and I read 

It at length. I draw special attention to the words at the clo.se 

oi that letter if cashed.’^ 

mh March, 1900, 

Hope Miils/Li3iited. 

Bear 

Wo are iHstmcted by Hessi’s, Bhainii Liidlia nifl On in »» 7 i ji 

’lull not accept a cheqne payable on the TUn j. 7 uient 

PI- tw.ta . L;.b» Ato i ’ f^r 

and Live the same initialled by vonr Acrent cheque, 

PI , Agents or send us monevs in cash 

Please make .arrangements for immediate delivery Tf i i 
for and taken doliverv of within 24 hours from tl “ ’ • 

that tho goods will he sold o„ your account and It mT LnS 

two hundred and thirty per ea^,! a ' t ("SO) 

us whether o«r client is to .sell the goods at the Se ofed"Tf ' 

from yon we shall conclude that you are unwillta . t 

clients will proceed to sell without further notice 'If T 

apprommate amount of difference w-hich our client n 

and if your proposed pmvhnsor will pay them lltLi:::^ 

ti. Ifc i,s not dear upon the evidoDce in whit um. , 
came m contact with Shridhan directlv for t ? " ^ 

puts it on the evening of the 28th Hard, 

on the 29th March. But I find fclmt , I, S^uidhan puts it. 

Mmh m interview did tate pJm f “» ^Sth 

A. ioiwl.. happened Mowji and ah,id,.;t"4“^7. 
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expected^, are directly at variance. Sliridhan'^s account of it in 
examination-in-cliief is as follows : — 

Eaiiglldas draiv a Gl’iec|\ie in raj favonr for Bs. 5,000 on tlie Conunoreltil 
BiUilv, Boinbajs on tlie 29tli Marcli, 1000. He handed it t(j his 'mclila. The 
hj.i'Jtfa went with me to Shamji Liuliia and Co. I saw the plaintiff there (Mowji). 
’’Jlicn the meUii told the plaintiff to give deliveiy to mo at Bs. 213 per cand^^ 
and handed over the {dierpie to him, and told Iiim to give credit to me for the 
Bs. 5,000* The Es. 5,000 have to be credited to me on a previous acconnt. 
When ^ve got deliverv from Bhamji Lndha we had to pay Bs. 210 per caudji 
icss Bs. 5,000. Mowji agreed to that- The aiTangement was that we -were to 
pay Bs. 21S per candijt and Sharnji Lndha was to deliver 600 hales at that price 
provided the cheque for Bs» 5,000 vras hononrod. There w’as some talk ahoni 
my price and Sluimji Liidha’s iwico. The rdehta said something aboni an 
arrangement going on boUveen Shamji Lndha and his master as to the differences 
which Bangildas had to pay. The cheque ^vas handed over, and Shamji said he 
eotild get tlie cheque cashed and could delivei’. All this took place on the 29tii 
March. 

Then he says in cross-examination ; 

On the 29fch March I had niy first interview with the plaintiff Mowji at 
Ooliba. Bangildas’ melda and Bunchordas were present also. I don’t knoiv the 
name oE Bangildas’ mehta. This "was at Shamji Ludha’s Bangildas’ 
rtieMa talked with him about the delivery of the 600 bales, and offered him a 
cheque for Bs. 5,000 and to deliver the cotton to us at Bs. 24*3 and give us credit 
for Bs. 5,000. I W’-as to get credit for B.s. 5,000 as the market had gone cloivn, 
and about Bs. 30,000 to Bs. 35,000 were due to us by ilie Hope Mills. Tlie 
cheque was not given direct to us by Bangildas, because he feared 'Nve rniglit keep 
the Bs. 5,000 against the old account and not take delivery of the cotton. On 
the 29 til I knew the Hope Mills had bought the cotton at a higher price than 
1 liad agreed to give for it. On tlie 29tli I knew the plaintiff had then received 
a post-dated cheque. I did not know that I was not to get delivery of the cotton 
till the post-dated clieque ivas paid. 

7. On the other hand, the pMaintiff says he first saw Shridlian 
as to tlie arrangement that he was to buy the cotton on the 
evening of the 28th March : 

I saw Bhridhan Gopinatli himself. It W’lis not then arranged tiiat Bliridhan 
and Co, were to buy at Bs. 243-S and Bangildas to pay Bs. 5,000. The 
ai'rangemont was that money for iU)0 bales at Bs. 243 was to be received frma 
Sliridhan and Co., jirovided we got Bs. 9,500 from Bangildas in respect of the 
chocpie. That was the only arrangement that was made, and that the cotton w^as 
to be delivered to Bhridhan after the receipt of the Bs. 9,500. That was tlie 
%vhole aiTangement. If the money 'was not received no delivery was to be given 
to Shridhan : Bs. 5,000 was to be credited on account of the transaction. 
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Rangiklas and Skndhan^s man Bad eoino to deliver tlie lis. 5,000 ciieqne wIiicB 
Bad been drawn hj tbe Hope Milk in favour of Shridhan. It was to be in part 

payment o£ Hie Es. 243-8 per candy. I was not to deliver ilio cotton unless the 
ilS. B,500 cbeqne was liononred. 

In I)ls examination-in-chief [Mowji says tliafe Shridhan did nofc 
know it was a post-dated cheque. 

8. ^ On the 29th March the cheque for Us. 5^000 was duly 
credited to the plaintiifs in the pass-book and was duly honoured 

9. The cheque for Rs. 9,500 which had been given, as 1 have 

stated, to the plaintiffs on the 28rd March, but was post-dated the 
* rd April, wo8 not sent to the defendant Bank on that day but 
was so sent on the 4th April. According to the evidence of 
ilo«p, Gopaldas Raghoji (the second plaintiff) and the nlaintiffs’ 
meMa Lukinichund, the me/da took it to the defendant Bank at 
between 13 and 12-30 on that day with the pass-book and slip 
book and slip^CKo. 8). ^ Together wdtli it ^vas sent another cheque 
lor Ivs. which was duly honoured, having been drawn 

on the ^otoluuua Specie Bank. Lukmiehnnd brought back the 
counterfoils of both slips duly initialled in the slip book (K) 

The shp was, as usual, left with the Bank. 

10. After it had been so sent the first plaintiff went to Ooldha 
at about o..50 P M.w^hen Shridhan’s man Eamchnnd pressed him 
foi delneryof the cotton, whereupon the first plaintiff says he 
told hnn to wait a httle, and then went to the Cotton E.cliango 
Room to telephone to his partner to find out whether the pass-book 

Z tt^erein. 

lilt hist plaintiff says he got an answer: “Wait a little. Our man 

has gone to tim Bank to get the pass-book. As soon as ho returns 
ion will get the answer.” The second plaintiff ivas the man at 

mknnehund the was the man who was sent to the Bank 
lor the pass-book and he says he went to the Bank at 3-30 or 3-45 

mu who went inside with the pass-book 

mid returned after some time, and handed the pass-book to Inin' 

ta<l bean creditd tfeS; 
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wliereupoii he took back tlie book and gave it to the second 
plaintiff. 

11. The Es. 9^600 are thus credited: ^^Eiipees ninety-five 
hundred ; then come the initials of Mr. Jas. Xoble Johnstone^ 
an assistant in the defendants Baiik^ and then the figures 
Es. 9,500. 

12. The second plaintiff says it was 4-10 p.m. when 
Ijiikmichuiid returned with the pass-book, but I believe it was 
(as stated in the plaint and in the plaintiffs’ attorney's letter, 
which is part of Exhibit C,) 4-30 p.m. The second plaintiff says 
that ho then telephoned to Colaba that the mGhta had l:>roiight 
the pass-book from the Bank^ and the cheques, which had been 
sent, had been credited therein. The first plaintiff says that 
when he got that message he gave orders to his man to let 
Shridhan begin to take delivery of the 000 bales, and it is 
admitted that 100 bales were delivered on that day and Es. 12,000 
paid by Shridhan to the plaintiffs. 

13. On the next day, 5th April, the first plaintiff says he 
delivered another 100 bales to Shridhan, after which he got the 
slip B from the defendant Bank giving him notice of dishonour 
of the cheque D-1, which he says he got at 1-30 that day. After 
the notice of dishonour the other 400 bales were delivered. 

14. It appears that the ^daintiffis have not called on Rangildas 
to pay the Es. 9,500, but on the 5th April their attorneys wrote 
the following letter to the Hope IMills : 
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Deae Sirs, 

In continuation of oiir letter to you of the 2Bth March hist, written on 
behalf of our clients, Messrs. Shiimji Ludliaaiid Co., \s'eare instructed to inform 
you that the cheque therein mentioned which our elientvS were persuaded to keep 
and present on due date was on presentation dishonoured. Onr clients have 
already delivered 100 bales to your purchasers, and will of course deliver the 
remaming 500 bales to them, but we hereby require yon at once to pay up 
Es. (0,500) nine thousand and five hundred, the amount of the cheque. They 
will send you their final account in due course, but they insist upon the amount 
of tln‘ cheque bedng paid forthwith. - “ Yours truly, 

(Signed) Naku and Houmasji, Solicitors. 


On the same day the correspondence with the plaintiffs 
attorneys and the defendant Bank began. Their first letter was 
as follows ; 
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Bombcij/i Bih April, 1000, 

To fBEB National Bank of India, Limited. 

Deae Sieb, 

Our clients, Messi’s. Skimji Liidlia and Co., have asked us to vuite to you 
this letter. 

Our clients yesterday at about 12 noon presented to your Bank a eliequOj dated 
3rd instant, drawn by Bangildas Blmkaudas and Oo. on the Commercial Bank 
of India, Limited, for Es. 9,500 for collection and to be credited to their account 
with yourselves. 

At about 4-30 p.m. yesterday our clients’ pass-book was returned to their man 
with the amount of the cheque duly credited to them, the entry being duly 
initialled. Relying upon the credit entry that the cheque was honoured, our 
clients handed over certain goods to the order of Rangildas Bhiikandas and Co. 
after 5 p.m. 

Our clientslare surprised to receive from you your memo, of date x’eturning 
the aforesaid cheque. Please note that our cl'ents hold your Bank responsible 
for the amount of the cheque. Yours faithfully, 

^^Signed) Nanu and Hormasjt. 

The subsequent correspondence is annexed to tlie plaint. 

On the 26th April the defendant Bank wroti the letter of 
that date to the plaintiffs, enclosing the cheque D-1 and dishonour 
slip (D“2). On the 18tli June the plaintiffs’ attorneys sent to 
the defendant Bank a cheque for Es. 9,500 drawn by the plaintiffs 
on the defendant Bank of which they demanded payment. The 
defendant Bank declined to pay. 

15. From, the evideiice in the case it appears that there is a 
cicaring-lioiise at the Bank of Bombay to which cheques are sent 
up till 2 o’clock, and there esehanged between the various Banks 
in Bombay, and from the clearing-house the cheques come to the 
Banks upon which they are drawn at or about 3 p.m., and if 
dishonoured arc returned to the Bank from whom they were 
recei\ ed at or about 4 p.m. Crushnarao Saclashiv Pittak^ clerk in 
the Commercial Bank, says that the cheque D-1 came to them at 
3 and would in the ordinary course have been returned to the 
National Bank at 4 p.m. It also appears that if cheques are 
paiil into a Bank after 2 p.m., they are not sent to the clearing- 
house till next day, but may be sent to tlio Bcink direct for 
colleetioin I ain by no means satisfied that the plaintiffs, who 
are men of very 'considerable business experience iu Boiiiibay, were 
not aware of the practice of the clearing-house. 

16. A considerable amount of evidence as to the practice of 
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Banks with regard to initialling pass-books %?as given before ine^ 
which, although olyected k\ seemed to me to be relevant, and I 
accordingly a<hiiitted it upon the authority of JIaekenzie v, 
and section 13 of the Evidence Act.. From that 
evidence it appears to have been the practice of several Banks 
in Boiiibay for a number of years to enter in their customers^ 
passdjooks cheques of other Banks paid in by their customers, 
airl to initial them hy a Furopoaii oflleer as cash, whether the 
cheques have been honoured or not. In the event of the cheque 
being dishonoured, what is called a reversing debit is entered, 
debiting the amount to the customer. The. Bank of Bombay, ^ 
however, wisely have nut adopted this practice, and the sooner 
the otlier Banks alter it the better. It can very easily be altered, 
for all that a Bank has to do in such a case would be, initial the 
counterfoil slip as being receipt of a cheque, enter the cheque as 
a cheque for the amount thereof in the pass-book, but not initial 
the pass-book until the cheque has been cashed in due course. 
Notice of tins practice should bo given to the customers of each 
Bank, and in my opinion no Bank should issue any pass-book to 
its customers without liaving its rules printed in each book in 
Englisli if the customer knows English, and in the vernacular if 
the customer docs not. In the present instance I see no reason 
to believe that the pdaiiitlff ever liad his attention drawn to the 
rules of tlio defendant Bank, or if he had, would have understood 
them. I confess I do not agree with Mr. Henry S, Johnstone 
when he said, inter alia^ that the customer must not depend upon 
tlie pass-book at all The ease I put during the argument seems 
to mo to be in point. Supposing a person sells a horse to a 
friend or a stranger of whose pecuniary position he has doubts, a 
not uncommon circumstance, he is paid by a cheque drawn upon 
a Bank A in the morning which ho pays at once into his Bank 
B. He sends for his pass-book after the Bank have had time to 
cash the cheque, or to ascertain if it had been dishonoured to see 
if that cheque has been honoured, and sees it credited to him as 
Ctash, and the entry initialled l^y a European oflleer of the Bank. 
Belying upon that representation he delivers the horse to the 
purchaser. Under these circumstances I am of opinion that the 
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Bank clearly %YOuld be liable. Under such eireiimstances tbo 
Bank is the agent to collect— what ? Surely cash. When they 
say they owe so much cash to the customer, ^Yhat does it mean 
but that they have collected the cash ? If they have collected 
the cash, how could they enter it excejit in the way that has been 
done in the present case ? 

17. But the pre>scnt case is not one of such a simple character, 
and I proceed to deal with the legal aspects of it. 

18. In the first place Mr. Scott was right in his contention 
that estoppel does not give rise to an action of itself. Pollock on 
Contracts, pages 505, 50G (6th Ed.), in dealing with estoppel, says : 

The rule is not a rule of substantive law, in the sense that it 
does not declare any immediate right or claim. It is a rule of 
evidence, but capable of having the gravest effect on the substan- 
tive rights of parties; and Bowen, L.J., in Low v. BotmrieP-'^ 
saj's {page 105) : But we must be guarded in the way in which 
we understand the remedy where there is an estoppel. Estoppel 
is onl}'' a rule of evidence ; you cannot found an action on estoppel. 
Estoppel is only important as being one step in the progress 
towards relief on the hypothesis that the defendant is estopped 
from denying the truth of something which he has said.-’^ I 
apprehend, therefore, that the question I must put to my mind 
is — Kyo the circumstances of this case such that the defendant 
Bank ought not to be permitted to deny that they received the 
Eb. 9,500 to the use of the plaintifih ? 

19. The first point I shall consider is what was the relation 
between the plaintiffs and the defendant Bank when the cheque 
for Rs. 9,500 was sent to them on the morning of the 4th April. 
I am of opinion that the plaintiffs constituted the defendant Bank 
their agent for collection, for a banker receiving a cheque becomes 
the agent for presentment of the man from whom he receives it, 
even when the presentment has to bo made to himself as banker 
^Ihlley w BotUnlam, This being so, what is the effect of the 
Es. 9,500 being credited to the plaintiff in the pass-book? Surely 
the effect of that is that the Bank acknowledge themselves to be 
the debtors of the plaintiffs for that amount, ami tl\ey constitute 
themselves holders for' value of the cheque, for when a customer 
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pays a cheque to his hanker, inleiKling that it should bo paid to 
his credit, and it is so placed^ the hankers become iinmediatcly 
holders ol' the cheque for -'aluv, ev:.: though the customer's 
aecoimt is not overdrawn. Jle jMHic ; IsaHoiial Bank 

V. Si Ik d-' I Itoijrd Bank (f Scothuid v. ToibsnhauiS^'^ The law of 
Scotland is the same — 3BLcau v. ChjdesdaU Banking Compaugd^^ 
'"'It is generally considered that if the transferee presents the 
eliccpic and prociire>s it to be certified, or the hanker promises to 
place it to his credit or if he holds any other species of coii- 
Ycrsation which practically amounts to demanding and receiving 
a promise of a transfer of credit as equivalent to an actual 
payment, the effect will be the same as if he had received the 
money in cash, and the Bankas indebtedness to him will be 
equally full and irrevocable ^ —Morse on Banks, page 321, 
quoted and approved in Xalioncd Bank v. BnrhlumlB^K^^ See 3 
Kuling Cases, page 762. 

20# What a pass-book is is too well known to need description 
here, but it will be found correctly described in Grant on Banking 
(5th Edition), page 19 L Atpagol96of the same book it is stated: 

Credit given in a pass-book binds the banker, if on the faith 
of such credit the customer has altered his position, as by 
drawing on the credit &c., for, by entering the sums to the 
custoiner’>s credit, they lead him to suppose that they have 
received tlicni on his account. When, however, there has been no 
such alteration, the banker is allowed to show that the entries 
were- made by mistake ; for the pass-book is only pimd facie 
evidence against him (see the cases there cited) . For this 
purpose the entries in the pass-book, I am of opinion, are the 
same as receipts and acknowledgments, with regard to which 
Lord Tenterden said in Gram v. Key ^'^ (page 318) ; receipt is an 
admission only, and the general rule is that an admission, though 
evidence against the person who made it, and those claiming under 
him, is not coiiciuslve evidence, except as to the person who may 
have been mdiieecl by it to alter his position — Slrahn v. MasM, 
2 T. E-. 266 ; Wyatt v. Marqim of Hertford, 3 East 147 1 Herne v, 

CO (188S) 9 A. C. 93. 

(5) (1879) 100 tr. a 688* 
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Eoge'}\% 9 B. & C. 586/^ To the same cffecb is CfcnJcii v, jS^eu> 
JmmUmd Savings upon which Mr. Scott relied. That 

case ou the facts is distiiigmshable^ for there the defendants 
were a Savings Bank whose duty was only to receive money in 
deposits’^ (page 28G). 

21. This being so, the next question to consider is wdiethcr 
the facts as above set out bring the case within section 115 of 
the Evidence Act, Since the case of Sard- Chnnder v. Gojnd 
VlimuIerP it must, I think, be taken as settled that that section 
does not differ from the English law. Sir. Raikos argued that 
both the third and the fourth propositions in the welhknown case 
of Carr v. L. i5' A*. IF. IbfS'^ applied. (Admittedly the lirst and 
second proposition in that case do not apply.) The third proposition 
is that if a man, whatever his real meaning may be, so conducts 
himself that a reasonable man would take his conduct to mean 
a- certain representation of facts, and that it was a true 
representation and that the latter was intended to act upon it in 
a particular way, and he wdth such belief does act in that way to 
his damage, the first is estopped from denying that the facts 
were as so represented.'^ I deal watii this proposition first. I 
think that the words in the ordioiiry course of business’*^ should 
be added after a reasonable man in the above proposition. See 
per Lord Esher, M.R., in Sehn v, Lafone^^^ (considered hereafter 
ill the fourth proposition). 

22. ^^Aii estoppel must be clear and noii-ambiguoiis/^ per 
L.J., in Lom v. Bonvene, uhi snjora page 113, It must also 

be free, voluntary, and without ai’tiiico^^-— BigeloAV on Estoppel, 
page 563, In the present case it is clear upon the evidence of 
Messrs, H. & E Johnstone that the defendant Bank never intended 
the plaintiffs to act upon the faith of cash for the cheque having 
been actually received. In the next place it is shown that 
according to the ordinary course of business the defendant Bank 
would have till the next day to give notice of the dishonour of the 
cheque, if it was dishonotired ; and,. according to the system adopted 
l y at least three of the Banks in Bombay, the acknowdedgment 

■ dl aSW),A, '■ ^ (3), (187*5) L. R. 10 C. P. 307. 

■, ^ ' C‘4\ (1S0E) 20, Cal..'206,y'. ' ^ ' (J) (isg^) q) q, i). jg. 
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ill ilio prciiCiiL lurin was not intended to be an acknowIedgnieiLt 
of easily elear and niuimbigiions. Furtlier. and tins to my luiud is 
most importiintj the cliei[ue was a post-dated cheque^ which had 
been with the plaintiffs since the 23rd March. The. plaintiffs had 
Yciy great reason to doubt the solvency of the Hope Mills and 
Eangildas. Paragraph 5 of the plaint is wcdl foauded. which says 
that at the time the plaiutiffs sent for tlieir pass-book they wxii 
knew that tlie said elicque was likely to bo dishonoured."'' It 
therefore appears to me that the principle stated in ii/ar/bv v. 
MorgaUj^'^'^ by Eichardsoiq applies^ when he says : It is 
sulMciont that the parties did not deal on e(jual terms. The 
defendants knew’ that Biinnester and Co. wx're in a state of 
probable insolvency^ and concealed this from the plaintiffs^ who 
were ignorant of it. This brings the case wdthin the rule of law 
that a party pajdng money in ignorance of circumstances wdth 
which the receiver is acquainted is not on equal terms with him, 
and therefore entitled to recover it backp The expressions in 
the letters Exhibits H . and I. il cashed and wxre persuaded 
tend strongly to show^ that the plaintiffs had every reason to 
doubt the solvency of the drawer of the cheque. The plaintiffs 
were principals liable to indemnify iho Bank for any loss incurred 
by them or their agents by reason of the principaFs default, and 
therefore the estoppel w^'as not so clear and imainbiguciis as to 
justify the plaintiffs in relying upon it. I am therefore of opinion 
that under the particular and peculiar circum>stances of this case, 
if the plaintiff* the principal^ intended to make the defendant 
Bank his agents liable for the representation in the pass-book, it 
•was incumbent on him to ascertain wdiether the estoppel on whicli 
he intended to rely w’as clear and unambiguous. 

£3, The next question is w’hethcr the plaintiffs acted upon or 
changed tlieir position in consequence of the representation of the 
Bank. Mr. Scott argued that tlie contract with Sliridhan was a 
novation of the original contract. Mr. Kaikes said this wm not 
ses but that there was one continuous contract dependent on the 
honouring of the cheque for Ils. 9,o00, and in consideration of 


1000 . 


Mowji 

SiiA^rjr 

XATIONin 
Bank or 
Ikdia, 


THi mmm law beports. [tob. xxv. 


tlie clieque for Eb, 5^000 and due payment for tlio rest of the 
600 bales. And in support of his argument Mr. Eaikes rightly 
relied upon the Exhibits Nos. 0 and 0, lb Q, and R; showing how 
the pkintiffis in their boohs dealt with the moneys received for 
the 600 bales of cotton. There are diflicultics in the way of 
accepting either view. In the way of the novation theory there 
is the admitted fact that bo delivex'y was made till the afternoon 
of the 4th April. I do not believe Shridhan when he said that he 
was waiting to arrange for insurance and loans from the Bank 
of Bombay) before he took delivery. I do not believe the plaintiff 
(Mowji) when he says that Shridhan wms pressing him continually 
to give delivery. No letter to that effect is produced, and a 
rapidly falling market, as a riilej is not one in wdiicli a 
purchaser presses for delivery. On the other liancb if the contract 
w’as one contingent on the payment of the Rs, 9,o00 checjtie, it is 
an extraordinary thing that after notice of dishonour on the 
6th April by 1-30, the plaintiffs should ha\'e gone on delivering 
to Shridhan. There was no obligation on tliem to do so if the 
contingency existed. The first plaintilf s view of the contract is 
peculiar when he says *'• Shridhan was bound to take delivery, 
but I was not bound to give delivery till the Rs. 9,500 had been 
received/^ The plaintiff (Mow'ji) swears that Shridhan did not 
know that the cheque for Rs. 9,500 was post-dated. This I cannot 
believe. Shridhan swears ho did know of it, and the probabilities 
were all in favour of that being so. Again, I have held it proved 
that the pass-book was not returned to the plaintiffs by the 
defendant Bank till 4-30 p.]j:. on the 4th April. But the plaintiff 
is very precise in his evidence when he says that Sliridhan at 
4 F.M. Uvsked for the delivery of the 600 bales. He asked at 
4 F.M. if I was bound to deliver to him. I said Yes, we are 
bound.^'^ In the face of this evidence, how can I find that the 
delivery by the plaintifis to Shridhan was made hy reason of a 
representation by the defendant Bank, which was not made to the 
plaintiffs till 4»30 p.sr. at the earliest? The true position I 
believe was this. The plaintiffs no doubt, having got The 
post-dated cheque, were desirous of not delivering till after the 3rtl 
April Shridhan, with the^ market going down rapidly, was not 
anxious to tahe delivery. ■ Both of them knew that the cheque 
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for Rs, 9^500 m^as post-dated, and consequently that Eangilclas (or 
the Hope Mills) was ia a shaky pecuniary condition, but might 
possibly be put in funds before the 3rd April, and under no 
circinnstancos would the cheque be honoured before that day, 

24, Looking at all the cireiiinstances of the case, and the 

position of the parties and the evidence given, I am not satisfied 
that in delivering the 600 bales of cotton to Shridhan the 
plaintiffs were /o /e re lying on the representation made by the 

defendant Bank in their pass-book, I am supported in this opinion 
by the fact that the plaintiffs went on delivering the cotton to 
Shridhan, although they knew hy 1-30 o’clock on the 5th April 
that the cheque was dishonoured. How are the plaintiffs entitled 
to to the defendant Bank, You are liable to pay me Rs. 9,500, 
for you represented to me you had that money of mine in your 
Iiaiids, and thereupon I delivered 600 bales of cotton/^ when the 
evidence shows that before delivering 400 of the 600 bales they 
knew that the representation of the defendant Bank was incorrect. 
Why after 1-30 on the 5th April, if the contract was contingent on 
payment of the Es. 9,500 cheque, did they not stop further 
deliveries to Shridhan, giving notice to the Bank of the position 
and claim damages. Because they could not have proved any 
damages, and as to the 400 hales, preferred to rest upon the 
doubtful question of estoppel, and the undoubted solvency^' of the 
National Bank. That the plaintiffs were extremely anxious to 
make the defendant Bank liable is shown by their attorney’s letter 
of the 5th April (the first was in Exhibit C), and in their conduct 
towards the defendant Bank the plaintiffs, I think, showed a 
considerable amount of artifice/^ 

25. Next comes the question whether the case falls within the 
fourth proposition in Oarr v. L, c5 N. TT. Railway Gompanij^ which 
is : If in the transaction itself which is- in dispute, one has led 
another into the belief of a certain state of facts by conduct of 
culpable negligence^ calculated to have that result, and such 
culpable negligence has been the proximate cause of leading and 
has led the other to act by mistake upon such belief to his 
prejudice, tlie second cannot bo heard afterwards as against the 
first to show that the state of facts referred to did not exist/’ 
Together mill this must be taken the judgment of Lord Eshor^ 


THE imtm LAW REPORTS, [VOL XXV, 


M.R., in Seiou \\ L(if one , at page 72 lie saysj ^‘Ifc is 
alleged tliere ^YaB no negligence, because tliore was no duty, I 
protest tliatj if a man in the course of business volunteers to inako 
a statement on wbieh it is probable that in the course of business 
another will act, there is a duty which arises towards the person 
to whom he makes that statement. There is clearly a duty nob to 
state a thing which is false to his knowledge, and, further than 
that, I tliink there is a duty to take reasonable care that the 
statement shall he correct/'’ The words ordinary course of 
bnsiness '' here used bught, I think, to be included in the third 
proposition in Carr w h. V. IK Ihdlwaj/, and I incl tided them 
tliere. Does the conduct of tlio defendant Bank come within the 
proposition ? ^ow in the first place I do nob think the defendant 
Bank made a statement in which it was probable that the plaintiffs 
in the ordinary course of business and in the cireuinstances of this 
ease would act. The plaintiffs are men of business^ and for over 
twenty years had had an account with the defendant Bank and 
another Bunk, in which the same system of crediting cheques in 
tiKf’eustomers*’ pass-book was carried on. I feel great difficulty in 
believing that the plaintiffs were entirely ignorant of the practice 
of tlie clearing-house in Bombay. In any event tlie plaintiffs must 
bo taken to have known tliat the Bank would liave reasonable time 
to give them notice of dishonour of the cheque. 

27. Ou the other hand, I am of opinion that the defendant 
Bank in this ease, in stating as tliej" did tlnit cash had been 
received for the cdieque, did state a thing that was Lrlse to their 
knowledge, and they also were guilty of a breach of their duty to 
take reasonable care that that statement should bo correct within 
the judgment of Lord Esher above cited^ but as I have above 
intiniatecl, the plaintiffs have not satisfied me that they hona fide 
acted upon that statement* They certainly did not act on it in 
ilelivei'ing the 400 bales, , 

£S. Apart from the special eireurastanees of the present case 
which I liave dealt with, above, the case of the Benkelie Bank v* 
Mtnmp relied upon by 'Mr* Rtiikcs , in reply, would have 
strongly supported the plaintiftV claim. There A, the endorsee 
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of a bill of excliaiige resident abroad^ endorsed it to the defendants 
Ms agents in London for collection* The defendants endorsed it 
to the plaintiffs, and sent if} to them lor the'-same purpose^ and 
they forwarded it to their agents. The plaintiffs^ under a 
inisiinderstandiiig, informed the defendants that the bill had been 
paid, and sent them a cheque for the arnouni Thereupon the 
defendants intimated the same to and credited him with the 
amount of the bill. Matheuq decided on the authority of 
Skfrin^ V. GreenicoGrl/^'- that as the plaintiffs had wrongfully 
informed the defendants that the bill had been paidj they could 
not recover the amount of the bill when the defendants had 
nothing to do with the mistake of fact ; and also that the plaintiffs 
-were estopped by the representation which they had made to the 
defendants, and upon wdiieli the defendants had acted. The 
Court of Appeal upheld Mathew, J, I should add that in the 
present ease it w'as not suggested, nor was it part of the plaintiffs^ 
ease that the initialling officer, Mr, J. N, Johnstone, had by 
mistake initialled the entry, L e. after noticing that the cheque 
had been dishonoured* 

29, Considerable argument was addressed to me upon the 
question that the plaintiffs by delivering the 600 bales to 
Shridhan, having regard to the state of the market, not only 
sustained no loss by the delivery, but were benefited thereby, 
but I am of opinion that Mr. B.aikes’ ans'wer to it was correct, 
when he said that in a case of this nature the Court will not 
consider the question of detriment, dor in any case the unpaid 
vendor who has got his goods is in a batter position than the 
unpaid vendor who lias parted with them. Moreover, as I have 
pointed out, the claim is for money had and received and not for 
{lamages, 

30. If it is material (though I do not think that it is) I find 
that the allegations in paragraph 6 of the plaint : The plaintiffs 
say that it is impossible to recover the amount of the said 
cheque from the drawers thereof have not been proved to my 
satisfaction. No real effort has been made by the plaintiffs to 
recover the amount from Eaiigildas or the Hope Mills, and since 

3 7r)6— 4 
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tbe 4tli April tlieir only object ol attack has been the defendant 
Bank* 

BL I need only mention one other matter^ and that is that 
Mr. Bobertson; in cross-examining the plaintiff Mowjij asked 
him T?hether hs had not presented the cheqiie to the Oommeinial 
Bank on the 3rd April before he paid it into the defendant Bank. 
This point was not suggested in the written statement or the 
issues, and as it involved what would have been distinct fraud 
on the part of the plaintiffs, I ruled that a supplemental written 
statement setting it up must be put in, which was not done. 

S2. Upon the whole, therefore, I have come to the conclusion 
that the plaintiftV case fails. I accordingly find on the issues 
as follows : — (1) The defendant Bank was not bound to honour 
the cheque drawn upon them by the plaintiffs on the 18th June, 
1900. (2) I find the allegations in paragraph 3 of the plaint to 

be correct. (3) I find that the returning of the plaintiffs' 
pass-book by the defendants, and the noting and initialling the 
amount of the original cheque therein, was a representation that 
the defendant Bank had received payment of the said cheque and 
were prepared to give the j)laintiffs credit for the amount 
thereof. (4) I am not satisfied that the plaintiffs acted on such 
representation. It is not necessaiy, as I have above pointed out, 
to say whether they acted to their detriment as alleged. (5) I find 
that the defendant Bank are not bound under the circumstances of 
this case to make such representation good to the plaintiffs. (6) 
I find that plaintiffs are not entitled to the relief claimed or any 
part thereof, and accordingly dismiss the suit with costs. 

S%dt dismissed* 

Attorneys for plaintiffs i-^Messrs* Nann and Ilormusji* 
Attorneys for defendants; --Ilessrs* Little and Go, 
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Before Sir Z* Jenldnsj Kt*) € kief Justice) und Mr^.J-udice 

GITLABCHAXD GAMXAJI (obiginal Oppo^text), Appellant, i?, 
MOTI CHATBAJI (okiginal Applicant), Eespoklekt.* 

Succession CeHificate Act {VII of 1SS9), sooHons 6*, 7 and 9-^SU’mma?y 
proceedings— Questions of disjmtcd adoption not to he determined in such 
proceedings-^Seettritj/ — Guardlaids right to certificate on hehalf of the minor — 
Guardian and Ward-— Minor--' Practice — Procedure* 

Questions arising under tire Succes.sion Certiiicate Act (YII o£ 18S9) are to b© 
determined by a summary proceeding, t.e- by a short inquiry leading up to and 
resulting in a rapid decision in contrast with the lengthy investigation -wMcli 
may be required for the more tardy determmation of a regular suit. The nature 
of the inquiry must depend on the circumstances of each case. 

An application by a guardian of a minor is not contemplated by section 6, 
clause (dJ), of Act Y 11 of 1889, which only permits the petitioner, who claims the 
right for himself, to apply. 

\Yhere on an application for a certificate under the Succession Certificate 
Act (YII of 1889), section G, questions of adoption affecting the right to the 
certificate were raised, which could not be summarily disposed of, 

JSeld, that the Judge ought to have decided the primd facie right of ' the 
applicant under clause 3 or clause 4 of section 1 of the Act without waiting to 
decide the issue raised as to the adoption. 

Ai^peal from the decision of E. H. Moscardi, District Judge of 
Surat. 

The applicant, Moti Chatraji, applied under the Succession 
Certificate Act (VII of 1889), section 0, for a certificate to collect 
the debts due to one Bai Dahi, the widow of Gamna Ivarmaji, 
the applicanfs uncle (father^s brother). 

He alleged that a few days before her death Bai Dahi adopted 
his (the applicants) minor son A^irchand, and that on her death 
Virchand became entitled to succeed to all her property. He 
therefore, as father and guardian of the minor, applied for a 
certificate to enable him to collect the debts due to the estate. 

The opponent Gulabcliand disputed both the factum and vali- 
dity of Vircliand's adoption. He contended that he himself was 
the adopted son of Bai Dahi, and as such he claimed to be entitled 
to the certificate. 




1900. 

September 11. 
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The District Judge raised issues as to the alleged adoptions and 
as to the right of the applicant to obtain a certificate, and both 
parties tendered numerous witnesses to establish their respective 

The District Judge, after repeated adjournments^ finally decided 
the case on 12th February, 1900. He held that the applicant 
was the nearest heir and kinsman of the deceased Bai DahBs 
husband ; that his son Virchand had been legally adopted by Bai 
Dhai on 20th January, 1898 : that the opponent Gulabchand^s 
adoption not proved, and that the applicant, Moti Ohatraji, 
was entitled, as guardian of the minor Virchand, to the ccrlificato 
prayed for. 

He therefore issued an order directing that a certificate should 
he issued to Moti Chatraji, the applicant, as guardian of the 
minor Virchand. 

Against this decision the opponent, Giilabchand, appealed to 
the High Court. 

G\ aS. Bao for appellant. 

Mamiikai NumlJm for respondent. 

Jexkins, G.J, : — I think the mode in which the District Judge 
has allowed this case to he conducted clearly shows he does not 
appreciate the purpose and scheme of the Succession Certiiieate 
Act, 1889. This is an Act to facilitate the collection of debts on 
successions and afford protection to parties paying debts to the 
representatives of deceased persons. It recites that it is expe- 
dient to facilitate the collection of debts on successions and afford 
protection to parties paying debts to the representatives of 
deceased persons. And by section 7 it is provided that — 

(1) If tlie District Court is satisiied that there is ground for entertaining the 
application, it shall fix a clay for the hearing thereof and cause notice of the 
application and of the day fixed for the hearing — 

(o&) to be served on any person to whom, in the opinion of the Court, special 

notice ol the application should he given, and 
{h) to be posted on some conspicuous part of the Court-house and published 

in fttch other manner, if any-, , as the Court, subject to any rules made by the 

High Court in this bekilf, thinks fit'?' 

, and upon the day fixed, 'or 'as' 'soon' '.thereafter as may be practicable, shall 
proceed todeeido in a summary 'in^nncr the right to the certificate. 
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&) Wlaen tlie Coiirl: decides tlie rigM tliereto to beloug to tlio applicant, it 
sliall malve an order for tlje grant of tbe eertiiicnte to Hm, 

(3) If tie Court cannot decide the right to the certificato without detarmiiiing 
questions of law or fact which seem to it to he too intricate and diflicnlt for 
determination in a summary proceeding, it may iieTerthelass grant a certitieate 
to the applicant if he appears to he the person having primd facie the best title 
thereto. 

(4) When there are more applicants than one for a eertidcate, and it appears 
to the Court that more than one of such applicants are intei’ested in the estate 
of tlie deceased, the Court may, in deciding to whom the certificate is to be 
granted, have regard to the extent of interest, and the fitness in other respects, 
of the applicants. 

It is therefore obvious, it was contemplated that questions 
arising inicler this Act were to be determined by a summary 
proceeding. It may not be possible to precisely define a summary 
proceeding. It is enough for the present purpose to say that 
when the Legislature requires the Court to decide in a summary 
manner the right to the certificate, it contemplated a short 
enquiry, leading up to and resulting in a rapid decision, in con- 
trast with the lengthy investigation which may be required for 
the more tardy determination of a regular suit. The nature of 
this enquiry must depend on the circumstances of each case, but 
here it is perfectly clear that when the Judge found the course 
these proceedings were going to take, he ought, in the exercise 
of his judicial discretion, to have declined to allow the parties to 
protract this litigation to a length little short of scandalous. The 
application was made on the 8th of J une, 1898, and it w'as actually 
not until the 12th of February, 1900, close on two years after, 
that judgment was pronounced. During that period there were 
no less than fourteen adjourmnents while the Judge allowed the 
applicant to call no less than thirteen witnesses. The opponent 
apparently asked for summonses for fourteen witnesses. 
Fortunately, however, only four were served, and only one of them 
examined. Under these circumstances, more especially when 
regard is had to the nature of the question involved, the Judge 
should have acted under section 7 (3). The result is that there 
has been all this waste of time and expense for no useful purpose ; 
for section 25 provides : No decision under this Act upon any 
question of right between any parties shall be held to bar the trial 
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of tile same question in any suit or in any other proceeding 
between the same parties, and nothing in this Act shall be con- 
strued to affect the liability of any person who may receive the 
■whole or any part of any debt or security^ or any interest or 
dividend on any security, to account therefor to the person 
lawfully entitled thereto/^ Therefore the whole of this question 
•will have to be fought over again. 

Then the District Judge has allowed the application to -be made 
•for a certificate to collect the debts belonging to the estate of Bai 
Dahi, and made his order in those terms, though it is obvious 
that the debts belong to the estate of her husband. In the next 
place he has granted a certificate to the applicant as guardian of 
hhe minor without requiring any security, which was obviously 
improper. I can find no authority in the Act for making any 
such appointment as the Judge has purported to make. 

The result is that w’e must set aside his order and dmect the 
present certificate, if issued, to be given up. We will (as no 
objection is raised) treat the application as one referring to the 
estate of Gramna, and acting under section 7 (3) we grant a 
certificate to the petitioner as the person \Yho would f mm fade 
have the best title in the absence of an adoption. Our justifica- 
tion for so acting is that the question of an adoption is obviously 
too intricate to be determined in these proceedings. The certifi- 
cate will only bo granted on the petitioner giving security under 
section 9, the amount and character to be determined by the. 

District Judge, Each party will bear his own costs in the lower 
Court, but the respondent must pay the appellant his costs of 
this appeal. We do not interfere with the costs in Application 16, 

EANAnn, J, The District Judge appears in this case to have * 
entirely misconceived the true character of the proceeding under 
Act VII of 1889, The preamble of the Act shows that it was 
intended to facilitate the collection of debts due to deceased 
pensons and to afford protection to parties paying such debts to * 
the representatives of such persons. A person wdio claims the 
right to be representative of a deceased owner of the debt is 
empowered by section 6 to make the application, and section 7, 
clauses, provides that; when the Court cannot deckle the right 
to the certificate without determining questions of law or fact, 
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wliieli seeai to it to be too intricate and difficult for cletemina- 
tion in a summary proceedingj, it may grant the certificate to the 
applicant if he appears to be the person hming prim df^eie the 
best title thereto^ and clause 4 provides that where there are more , 
applicants than one^ it is to decide who has the greatest interest 
and who is most fit; and section 9 provides that when the 
inquiry is held under section 7, clause S or clause 4 securitj’" . 
shall be taken from the person to whom the certificate is granted. , 
The District Judge seems to have lost sight of these provisions 
of sections 6, 7 and 9. He allowed the petitioner, Moti Clmtraji, 
to apply for a certificate under this Act, not for himself, but as a 
guardian of a minor son of his, named Virchand, who was given 
in adoption to Bai Dalii, widow of one Gamna Karmajl, and who 
was the owner of the debts for wdiicli the certificate is claimed. 
Such an application by an alleged guardian of a minor adopted 
by the deceased is not contemplated h}^ section 6, clause (rD, 
which only permits the petitioner who claims the right for himself 
to apply. 

As regards the nature of the inquiry the Judge states that 
thirteen witnesses were examined on behalf of the applicant, and 
five witnesses were examined on behalf of the opponent whose 
application for many more witnesses was refused by the Judge. 
The questions at issue related to the proof of two disputed 
adoptions, both parties claiming to be adopted by Bai Dahi* 
The adoption dispute involves by-issues of the performance of 
ceremonies and the authority to Bai Dahi to make adoption* 
Thus it seems that the inquiry involves intricate and difficult 
questions of law and fact, which could not be summarily disposed 
of, and the Judge ought to have decided the primd facie right 
of the applicant under clause 3, or under clause as between the 
applicant and the opponent. The District Judge treated the case 
as though it was a regmlar suit, and decided in the minor appli« 
eant^s favour, and passed the order in favour of Moti, the minor’s 
natural father, as guardian, without taking security as provided 
by section 9, The inquiry by reason of this mistake was 
prolonged for nearly two years. In all these points the Judge 
appears to have misconceived the true scope of the inquiry, and 
his order cannot be therefore supported as it stands. 
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The question of the rival .claims of the parties who profess to 
be adopted by Bai Dahi cannot be disposed of in an inquiry 
under this Act, and must be reserved for future litigation by the 
persons interested, Eortunately in this case iiXoti Cliatraji, the 
petitioner, is admittedly the natural hen of the deceased, Sauna 
had two sons, Cbatra and Gamna, and Moti is Ghatra’s son; he 
is thus the nephew of Gamna and Bai D^ihi, Independently of 
the alleged adoptions he would be the heir. The opponent 
, admitted that Moti was nephew and he himself was a more distant 
relation. The certideate application was made by Moti, and 
under the circumstances the District Judge might have treated 
him as applicant in Ms own right and j^ranted him the certificate 
as the nearest natural heir. We now make that order by varying 
the decision of the District Court, and grant' the certificate to 
Moti Ohatraji, and under the circumstances remand the ease to 
the District Court to fix the security to be required to be taken 
from Moti Ohatraji for rendering accouub of the debts &c. 
received by him. The costs in the lower Court should be borne 
by each party, and in this Court the appellant should recover 
his costs from the respondent. 

Decree varied. 
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Before Mr. Justice Cmuhf ami Mr, Justice WMtwortL 
EAMBHAT (oRiaiNAL Plaintiff), r, BIIAllTIvAR BARWAISTT 

(oBmiKAL DeFEXBANT)/^* 

JurkiUetion-* Defendants non-resident foreigners— -Oaim of acUon arising 
Frooedure Code {Ad XIV of IRST), section 17,^ 
explanation II f—letters Faient, dam nSmall Cause Courts Act {IX 

of 18&7)i section 18. 

l.TB,d,8t tli6 Civil ProC6dviP6 Cods {Act XIY of 1.882) BritiBh Courts iiro 
empowered to pass judgment against a non-ix-sideiit foreigner provided that 
tlie cause of action has arisen within the jurisdiction of the Court pronouncing 
the judgment* 

■ ■ ^.BsfemneeKo.ai of 1900* 



ilE¥ETiElTCE by Mo .liatiaciar 

Subordinate Judge of Belgavun, under section 617 of the Oivii 

Procedure Code (A-ct XIV of lbS2). , , n t t 

The question referred was whether the Court at Belgaum had 
mrisdiction to try this suit, the cause of action having arisen at 
Belgamn, but the defendants being ^residents and subjects of a 
forei’^nr State, namely the State of Sungli. 

Th“e suit was brought to recover Rs. 500 due on a promissory 
note admittedly executed by the defendants’ father at Belgaum 
and in respect of which several payments had been made at 

^l^^opmion of the referring Judge was that he had no jurisdic- 
tion, but he referred the point to the High Court. 

N. P. FatanJear {amicus curim) for the plaintifi 
Under section 17 of the Civil Procedure Code, t^ie Court at 
Belo-aiim had jurisdiction to entertain the suit as the cau^ o 
action arose there. We are bound by the Civil Procedure Code 
and if, under its provisions, a Court can take cognizance of a suit, 
it must do so, even though in doing so it may violate the lules 

o£ iiiteriiiitioiial law. ^ • v Urr 

The defendants having submitted to the 
appearino- before the Court, it is not open to them to plead tlmt 
a decree cannot he passed against them as thj ai^ f ^ 
form.m State-ff. Presidency Small Cause Courts Act {X 

ah-tlhar X. KassiriarJ'^> Fain Rarji \. Fialliatl- 
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the eSectiveness of the Judgment by reference to the rules of 
Private Iniernatioilal La^Y. An effective Judgment is a decree 
■which gives to the person who obtains rights under it an actual 
and not merely a nominal right_, that is, a right which, if aided by 
the sovereign wdiose Court has delivered judgment, he can enforce. 
(Dicey on Conflict of La^vs, pages 37-39.) The State of Sangli 
being admittedly a recognized foreign State, the decree which a 
British Court might pass would be treated a nullity, creating no 
obligation and entitled to no respect. One of the essentials thus 
being wanting, the British. Court has no jurisdiction. 

Section 17 of the Civil Procedure Code should be interpreted 
and acted upon consistently with the rules of International 
Law, The plaintiff inust sue in the Court to wdrich the 
defendant is subject at the time of t1i.o suit. Gunl^al Sinr/h v. 
'Iu\jd of Far iiihdp Clrmfieu v. Krssfrwji v. 

lateriiational Law by Sir Robert Pbillimore, vol. lY, section SOL 
Merely appearing before the Court and protesting against tlie 
jurisdiction does not amount to submission to jiuisdictioii — Parry 
and Co, w 

Ca^’DV, J. — The facts \vhich have given rise to this reference 
are these: — 

Shankar, a resident in Alarihal, a village of the Saugli State, 
borrowed a sum of money from the plaintiff, a resident of 
Belgaiim, and passed a document (.Exhibit A), wdiich has 
been termed a promissory note. It is, strictly speaking, merely a 
receipt. No doubt there is an implied promise to pay the debt, 
and it lias been found as a fact by the Siibordinate Judge that 
the document was passed and part of the debt has been repaid 
at Belgaum, and that the cause of action arose within his 
jurisdiction. 

Having regard to explanation III of section 17 of the Civil 
Procedure Code, it must be taken that in the present suit broin^-ht 
by the plaintiff against the sons of the deceased Shankar to recover 
the balance of the clel;»t, the cause of action arose within the local 
limits of the jurisdiction of the Subordinate Judge of Bel^wmm. 
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Defendai^ts were siiiHiiioncd through the Saiigli aiiihoriticSj and 
one o£ the defendants appeared by pleader and contested the 
|iirisdictioii of the Siibcrcliiiate Judge to try the suit. This is the 
question which has been referred to us under section 017 of the 
Civil Procedure Code (XIV of I8S2). 

If wo are to be guided by the current decisions of the Bombay 
High Ooiii’t, theip no doubt, the questien must be answered in 
favour of the Subordinate Judge^s jurisdiction* In Kesmoji v, 
Khiwji^^^ tdie point deckled had reference to clause 12 of the 
Letters Patent, which empowered the High Court in the exercise 
of its oixlinary original civil jurisdiction to try suits (not being 
suits for land, &c.) — 

{a) if the cause of action shall have arisen within the local 
limits of such jurisdiction ; or 

{h) if the defendant at the time of the commencement of the 
suit shall cLvell, or (2) carry on business, or (3) personally work 
for gain within such limits* 

Clause (a) did not require consideration, as it was admitted 
that the cause of action arose wholly without the jurisdiction* It 
was also admitted that the defendant did not dwell or personally 
carry on business (work) for gain within its limits. Scott, 
held that he w’-as bound to give the word defendant in the 
above clause a double meaning, L c, a limited sense as regards 
jurisdiction over those ’who carry on trade {Jj [chiuse 2] ) — and a 
general sense, inclusive of foreigners and British subjects, in its 
application to those who personally work for gain or dwell Qj [3] 
and [ 1 ] ), It was clearly admitted throughout the judgment that 
if the cause of action arose within the local limits of the jurisdic- 
tion, then the Court would have jurisdiction even though the 
defendant might bo a non-resident foreigner* This had been the 
view taken by Bayley, J., in 1872 hi IIar^o].ml Akhd^'^^ in 
which the amount sued for wms the balance alleged to be due in 
respect of moneys lent in Bombay by the plaintiffs to the deceased 
Haji Mahomed Kliaii; a resident of Ajmere. Bayley, J., said ; 

All action might unquestionably have been brought against him 
in this Court in his lifetime, and his death by the act of God does 
not deprive his creditors of the right which by his contract with 
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them in Bombay they had acquired to have their claims against 
him or his estate wherever it might be sittiatecl^ acljiiclicated upon 
ill the High Court of Bombay/^ 

The decision of Scott, J., above noted regarding the words 
cariying on business/’ given in 18SS, was viitually overruled by 
Sargent^ C.J,, and Starling, J,, in 1S93 in the case of Girdhar v. 
KiimgarP with reference to section IS of the Small Cause Courts 
Act {XV of 1S82), which provided that the SinallOaiisc Court should 
have jurisdiction ^ (a) when the cause of action has arisen within 
the local limits of the jurisdiction of the Small Cause Court (with 
the leave of the Court), or (b) when all the defendants at the time 
of the institution of the suit (1) actually and voluntarily reside, or 
(2) carry on business, or (3) personallj'' work for gain within such 
local limits/ Sargent, C.J., held that the limited sense of tho 
word defendant’' asregaixls (6 [clause 2]) was not justified, and 
that it was a proper inference that tlio Legislature had directed 
the Courts to exercise jurisdiction over defendants -who carry on 
business within the jurisdiction, even thongli they are non-resident 
foreigners. It ivoiild appear also from the whole tenor of the 
judgment that Sir C. Sargent treated it as clear that if the cause 
of action arose wuthin the local limits of the jurisdiction of the 
Court, then there could be no doubt as to the power of the Court 
iu try the suit. 

Tins was the view taken by Furran, C.J., and Tyabji, J., in 
1805 in the subsequent case of Ham Ilaiyi x, PraJtladdas,^-^ in 
which it was said that the part of the cause of action arose wu' thin 
the local limits of the jurisdiction of the High Court. Sir Cl 
Farran, C.J., said (pages 142-8) ; 

It lias teon, however, argued upon the authoritj' of Gitvdyal Singh v. M<1ja 
of Faridkoti^"^ that, admitting that part of the cause of action arose in Boniba}^, 
tlie Court has no jurisdiction over the defendant who is a subject of the Bu-toda 
State and a foreigner, inasinueh as before suit hied he had ceased to carry on 
Imfeiuoss iu Bombay and to be amenable to the jurisdiction of tlio High Court. 
The answer to this contention appeal’s to us to l)c found in a passage of the 
Judgment of the Privy Council itself* In a personal action • . . . a docM’oe 
pronounced hi by a foreign Court, to the jnrisdietloii of which tlio 

defondait has mt m any way submitted himself, it is by International Law an 

0) If . ' (2) (1895) 20 Bom, 133, 

> - ■ v';.. 'n m, m 1 21 1, Ai i7l 
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absolute nullity. He is iincler no obligation of any kind to obey it^ and it must 
bo regarded as a mere nullity* by tlie Courts of every nation exoepfe (when 
aiifcliorised by special local legislation) in the country of the/hmm by ’^hicli it 
was proiioimeed.’ Except in the case of Kessou^'i v. KkimjiP-'^ where to escape 
from grave anomaly, one of the heads of the jurisdiction conferred on the High 
Court by clause 12 of its Letters Patent were read as though the words * being a 
British subject ’ were inserted in it, it has been considered since the establish- 
ment of the High Court, that the several heads of jurisdiction specified in the 
clause were applicable to actions where a foreigner was a defendant. The 
number of suits which have been brought and without question decided upm 
that view of the law must have boon very great. The judgment of the Court 
of appeal in C^irdhar v. Kasaigari'^ virtually overrules Kessotsji v. 
and decides that the case of foreigners resident out of the jarisdiction but 
carrying on business within it, is not to be excluded impliedly from the pur- 
view of clause 12 of the Letters Patent. The reasoning upon \vhich the decision 
is founded is directly applicable to the case before us. Tims we feel that we 
should be virtually overruling that decision if wo wore to accept the contention 
of the Counsel for the appellant. We do not, however, doubt its correctness, 
and willingly follow it. The plea to the jurisdiction therefore fails. 

It is thus clear that Farran, G.J., liaviBg due regard to tlio 
decision of the Privy Gonncil in the Faridhot case, held that 
the several heads of jurisdiction above noted (both [fi] and [i&] ) 
specified in clause 12 of tlie Letters Patent are applicable to 
actions where a non-resident foreigner is a defendant. If that be 
so, then it is obvious that the same principle will hold good in 
regard to the corresponding heads of jurisdiction specified in 
section 17 of the Civil Procedure Code, 1882. To apply the words 
of Sir 0. Farran^ it has been considered, at least since the Civil 
Procklure Code of 1859 was enacted, that the several heads of 
jurisdiction specified in the section or sections relating to the 
jurisdiction of the Courts were applicable to actions where a 
foreigner is a defendant. The number of suits w^hieh have been 
brought, and without question decided upon that view of the law, 
must have been very great. Having regard to the nature of the 
numerous suits which arc tried on the original side of the Bombay 
High Court, and in the Presidency Small Cause Court at Bombay, 
it is no exaggerated language to say that if the proposition now 
pat forward on behalf of the defendants in the present case is 
correct, a large portion of the business of those Courts will he 
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taken away, I3very one eonvereant witli the litigation in the city 
and island oi* Bombay knows how numerous are the suits in 
which the defendants are residents of Iviilch or KathiawjCr, and 
jurisdiction is assumed over them simply on the ground that in 
the suits in which they are defendants the cause of action has 
arisen in Bombay. 

As was stated by Lord Eshei’; M.IX., in Companhia de Mooam- 
Uque V. BriUsJb South Africa Gomjimny'^ and by JameSj in ex- 
park Blainf-^ quoted by Sir C. Sargent at page 666 of Indian Law 
Eeport 17 Bom.; if there is a proper inference to the effect that 
the Courts arc directed to exercise jurisdiction over non-resident 
foreigners; or if this is plainly implied/’ then the Courts must 
obey. Moreover (to again apply the language of Sir 0, Sargent, 
idem, poge 667,) in considering what was the true intention of the 
Legislature, it is right to bear in mind the special eirciimstaneos 
of many of the mofussil Civil Courts in this country, as regards 
the great number of non-British subjects who are constantly 
having tjumsactions ^Yith British subjects, giving rise to causes of 
action within the jarisdictiou of those Courts. In his referring 
Judgment in the present case the Subordinate Judge remarks that 
a good deal of. the litigation in his Court is connected with the 
residents of certain villages situate in the neighbourhood of 
Belgaum, belonging to the Native States of Sangli and Kuruud- 
v^d, and in particular with the residents of the mercantile town 
of Shdhapur of the Sdngli State. If the causes of action arising 
out of those transactions within the jurisdiction of the Belgaum 
Civil Courts cannot be adjudicated upon by the Belgaum Court, 
there can be no doubt that those mercantile transactions will be 
practically crippled. 

It may well be doubted whether it would bo correct in such a 
case as this to say that the assertion of jurisdiction by the 
Biitish Legislature is inconsistent with the comity of nations^ or 
with the established rules of private international law. Is 
Singli State a nation within the meaning of tliose rules ? A 
reference to AitcHson’s Treaties (3rd Ed.), vol YII, page 186 
mq. shows that the Sdngli Chief is one of the^Southern Mdratha 
JagMrd&s. He is' a first class SaixMr under the British Govem- 


¥OIi.XXY.l BOMBAY SERIES. 

Bleat, He is a clesceiiclaat of Hari Bhat^ tlie foiiBcler of tlio 
Batwarclhaii family^ a Br<*tlimia who became the family priest 
of the Gliorpacles of Iclialkaranji, aacl whose three sons rose to 
military commands under tiie first Peshwa and received grants 
of land on condition of military seiTiee, At the time of the 
Peshwa^s overthrow Chintainanrao was the Chief of Sdngli, An 
engagement was entered into with him(Aitchison^ page 229) wdiich 
bound him to dependence on the British Government^ to whom 
all quarrels ivere to be referred. From 1873 to 1887. in conse- 
quence of the Chief^s mismanagement, the affairs of the State 
were Jointly administered by the Chief and a British officer 
appointed by Government. In 1888 the Chief ivas restored to 
full management on condition that (1) that he agreed to follow 
in all important matters the advice of the Political Agent foi' 
the Southern Maratha Country ; (2) that he maintained the 
efilcieucj of the administration at its present high standard to 
the satisfaction of the Governor in Council; (3) that he exer- 
cised his power of appointing and dismissing the State Karbhciri 
only with the sanction of the Government, and that he gave a 
%vritten agreement to the Political Agent to abide by these 
conditions. 

Is it reasonable to apply to the territories of such a dependent 
Chief the comity of nations or the rules of private international 
law such as vvould bo applicable between England and, say, 
France or Germanj" ? It must be remembered that in one aspect 
the present ease is the converse of the FitridJeot ease— 

SiiigJi V. Edja of FaridlcotS^^ Suppose the defendants in this 
case resided in Belgaum, but the contract giving rise to the 
cause of action Lad been made in S^ngli territory, and the 
Samgli Court had assumed jurisdiction and passed a decree 
against the defendants, then the question would arise, if plaintiff 
brought a suit in Belgaum against the defendants on the 
foreign judgment, whether the British Courts could recognise 
such assumption of .jurisdiction, and would treat the foreign 
Judgment as a nullity. So too if the Subordinate should pass 
Judgment in the present ease against defendants, and plaintiff 
should bring a suit on that judgment in the Sdngli Court, it 
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inay Le said that the question would arise in the Sangli Courts 
whether such jadgmeqt should not bo treated as a nullity. The 
question for our consideration is not whether the Belgaum, 
Subordinate Judge can recognise a certain judgment of a foreign 
Court, or whether a foreign Court would recognise the judgment 
of the Belgaum Subordinate Judge if delivered against the 
defendants in the present case. So conversely in the F<irklkot 
case the question was not whether the Farklkot Court had 
jurisdiction to pass the judgment it did, and not whether* that 
judgment was valid wdthin the Farklkot territory. The answer 
to both those questions were apparently in the affirmative. The 
sovereign of Farklkot, who combines in his own person both 
the es;ecutive and legislative functions of government, had 
specially authorised the Judge to try the case in question, and, 
it may be added, had of his o\Yn authority directed the adoption 
of the Indian Code of Civil Procedure, so far as they were 
applicable to his territory. But the question decided by the 
Privy Council in the Fariilhoi ease -was, wdietlier the judgment 
though valid in tlxe country of the fomm by which it w-as 
pronounced, could be regarded as anything but a mere nullity \n 
the Courts of another nation. That question “was ans^vered in. 
the negative. It does not arise here. 

The question for our eonsideration is whether the proper 
inference from the Code of Civil Procedure is that our Courts are 
empowered to pass judgment against a non-resident foreigner, 
provided that the cause of action has arisen wdthin the jurisdic- 
tion of the Court pronouncing judgment. Sir C. Farrau 
answered this question in the affirmative. W e are not prepared 
to dissent from that authority. To answer the question in the 
negative would be to cause a cataelysar in the civil litigation, 
of the Empire of British India, which could only be remedied 
by immediate legislation, and that only possibly in Parliament, 
The difficulties pointed out above in regard to Bombay and 
Belgaum do not exist in those places only. If the Civil Pro- 
cedure Code must be taken, as not empo^vering our Courts to 
pronounce judgment in .cases where the cause of action arose 
within the limits of_ theJurMiction of the Court pronouncing 
judgment, but the'4efendant is a subject of and resides in one 
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of the Biimeroiis Native States, which are thrbaghoitt the length 
and breadth of this great continent to be found in mom or less liAMBHit 
dependence on the British Government, then it is not in one or 
two isolated places that this view of the present law wdll have 
the most important consequences. In this view we are of opinion 
that it would be a serious thing to dissent from so strong* a body 
of judicial authority as is shown by tlie current of decisions of 
this Court, and we accordingly answer the question put to us in 
the affirmative. 

Onle? aceoTclmqly, 
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APPELLATE CIVIL. 


Befova Mi\ Judke llmiaile aad Mr, Justke Crowe, 

KETOTX4. (oRioiXAL Pliixtiff), Appellant, v , PAEAMSHBI and 

OTHERS (original DEFENDANTS), RESPONDENTS."' 

Jlinthi Law—Ado2Mon — Dry/aytuishymjmia adoption — Botoer of a 
Tlindii widoto io yhe atmy an only hi adoption. 

A Hindu widow can mahe a valid gift of her only son in adoption. 

The power of giving and taking an only son in adoption in the BinjamnsJiyar 
^ana foinn is not ijondned to brothers, but ina^^ also be exercised by then* 
widows. 

Lahsltmappa v. explained and distinguished. 

Second appeal from the decision of H. L. Hervey, District 
Judge of Kanara, confirming the decree of Kao Saheb V, D. 
Joglekar, Second Class Subordinate Judge at Kumta* 

Devappa and Bomaya were separated Jlindu brothers of the 
Sudm class, 

Bomaya died, leaving a widow Shivamma and an only son 
Krishna (the plaintiff). 

Devappa died without issue, but leaving a widow Pamiashri 
(defendant). 

In 1891 Parmashri sold part of the property left by Devappa 
to the second defendant for Ks*. 200. The plaintiff was about to 
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file a suit to have this sale set aside when the village elders 
intervened and a settlement was effecfced in October^ 1894^ whereby 
the plaintiff was to pay the second defendant Rs, 200^ and the latter 
was to give up the property which had been sold to him. The 
whole of the family property was then to be held in equal shares 
by the plaintiff and the fi.rst defendant,* and on the first defendant's 
death her half share was to go to the plaintift’ who was then to 
become owner of the whole. The plaintiff was to become the son 
both of Devappa and Bomaya and was to perform the Bhrcdh of 
both. The plaintiff'^s mother accordingly gave him in adoption to 
the first defendant Parmashri. 

Under this agreement the plaintiff paid Rs. 200 to the second 
defendant, but the latter did not give up the land he had bought 
from Parmashri. The plaintiff now sued to enforce the agree*- 
ment of October, 1894, or to recover his Pts. 200 from the second 
defendant. 

The Court of first instance did not go into the question whether 
the plaintiff^s adoption was valid, but it held that the agreement 
should be enforced, and it passed a decree for the plaintiff. 

On appeal the District Judge sent back the case for a finding 
upon the validity of the plaintiff^s adoption. The lower Court 
found in favour of the adoption. 

The District Judge, however, on appeal reversed that finding, 
and held that the adoption of the plaintiff was invalid as being 
the adoption of an only son given in adoption. On the 
authority of Lalishmjypa v. he was of opinion that it 

could not be presumed that the plaiiitiff^s mother, a widow, had 
any implied authority to give him (an only son) in adoption. 

The plaintiff appealed to the High Court. 

Bhamrao Vithal for appellant (plaintiff) : — ^The decision in 
Iahhma 2 )pa v, Bamava^-^ is not applicable to the present case. 
The recent decision of the Privy Council in Chrlingamami v. 
llamUlahmamma''^^ has altered the law as established in this 
Presidency and has recognized the validity of the adoption 
of an only son— CUmmiUl v. Tycm The 

m Bom. B. SGI. ( 3) (1399) %% Mad. 898 5 20 1. A. 110 

(2 ' C-^*) (1^89} 24 Born. 807, ' ’ • 
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Privj Oouiioii decision does not make any -distinetion l>efcweeii 
the powers of a fofcher and a ivklowed' mother to give an only 
son in adoption. The District Judge erred in holding that 
the widow required an express authority from her husband to 
give an only son in adoption. In this Presidency a widow^s 
authority to give or take a son in adoption is always implied 
unless she is expressly prohibited by her husband — Lakslimibai 
V* Saran'aiihaiS'^‘ 

G. Ak i^adkarn^^ for respondents 1 and 2 (defendants 1 and 
2): — The Privy Council decision in Gnnilinfjam'amiY, Bama- 
lalahntmhia^^ has effected no change in the old law^ so far as 
the widow’s power to give a son in adoption is concerned. She 
has no independent power to make a gift in adoption. Her power 
is delegated. She acts as the agent of her husband. The Privy 
Council decision applies only to the ease of the adoption of an 
only son by his father. There can be no adoption^ even in the 
Bw'^awuski/ayaua form, ■when the brothers are dead. Their 
wdclows are not competent to make such adoption. 

G. S. Mulgackar for respondents Sand 5 (defendants 3 and 5). 

IIanade, J, : — ^The parties to this suit are Shidras, Devappa and 
Bomaya were full brothers. The appellant-plaintiff is Bomaya^s 
only son. Devappa left no issue, and respondent-defendant 1, his 
widow, adopted the plaintiff on the lOth of October, 1894, as a 
T)wyammliyay(i 'ii(i son. An agreement w'as entered into at the time 
when this adoption was made. The parties to this agreement 
were the plaintitf and his natural mother Sliivamma on one side, 
and on the other dofeudaut No. 1 and defendant No. 2, to whom 
defendant No. 1 Liad sold part of the family property for Es. 200 
in xipril, 1894. Plaintiff desired to file a suit to have this sale, 
made by defendant 1 to defendant 2^ set aside. The village 
elders intervened and effected the settlement represented by the 
agreement of October, 1894. In this agreement plaintiff under- 
took to pay Es. 200 to defendant No. 2 on account of defendant 
No* !. The property of Devappa and Bomaya was to be held in 
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was to become ine wu ^ 

perform the ^hradh of both the fathers. Plam 
Shivarnma acconlingly gave hun m adoption o t e i 
ill order that he might become the sou ot bot 
Bomaj^a and Devappa. 

This is the principal substance of the agreenien . 
apparently did not carry it out, and plaintiffs pre 
brouf^ht to enforce the agreement, in respect of r 
paid°Rs.200 to defendant No. 2, hut the latter hac 
possession of the lands sold to him by defendant N 
The Court of first instance, without going into 
the disputed adoption, decided that the alienat 
defendant No. 1 should be set aside, and the agrees 
In appeal the District Judge required the Court oi 
to record finding upon the questions of the proof 

the adoption. ^ . 

The fivsb Oomt decided both these points in 

plaintiffs favour. The District Judge, however, 
that the adoption was proved, decided that it was 
of an only son given in adoption by the wide 
plaintifi’s natural father. The judgment shows t 
was chiefly based on LaMmappa v. Bamava^'-^ h 
ruled that no implied authority can be presumed i 
aift of an only son made by the widow. 

° In second appeal Mr. Shamrao contended ■ 
decision of the Privy Conncil^QnmUnf/aswami 
flfltwfl®— had effected a change in the old law ar 
the gift of an only son by his father must now bi 
this principle must he extended so as to validat' 
•. by the widow under similar circumstances.^ Th 
ruling has been accepted by this Court in Vyss ( 
■ ' 5 BamlandmP and the validity of an only son’s 
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110%? be q^iiesiioiied^ wliether tlie law of Mit^ksliaiA or the 
Mayaklia prevails. 

In Ltthslmibai v. Sarmimiibm it was ruled tliat in the 
absciiee of an express prohibition of the husband^ there is always 
an implied authority to the %vidow to mate a gift of his son in 
adoption, 

Mr. Shamrao further contended that under these rulings of 
this Court and the Pri%y" Council his client^s adoption by the 
I’espoiideni No. 1 %vas perfectly valid, more especially because it 
was that of a nephew taken in adoption as a Dwyamushya^am son. 
Lastly, it %vas urged that defendants Nos, 1 and 2, being parties 
to the agreeiiicnt, were estopped from questioning the validity of 
their own acts. 

Mr. Glianasham, "who appeared for the defendants Nos. 1 and 2, 
contended that the decision of the Privy Council in GiiruUnfja^ 
muami v. Rmnalahshmainma"^'^ had not altered the law so far as the 
1 ^vidow^s power %vas coneeined. He contended that the widow 
had no independent power to make a gift in adoption. Her 
power ■was dependent and delegated, and the decision in Lahlm* 
V. Ramava^^> was not affected by the Privy Council ruling and 
the decisions of this Court which followed that ruling. These 
rulings only recognised the power of the father to give an only 
son in adoption, but it does not follow from them that the widow 
without the express authority from her husband can give an only 
son in adoption. As regards tho son, Mr. 

Grhanasliam contended that this form of adoption was only 
permitted as between the fathers on both sides. There could be 
no Dtv^amns/i?/a'^ana adoption when both the fathers are dead 
and only the widows remain behind. As regards the question of 
estoppel, it ■was contended that the District Judge had recorded 
no findings on that point. 

We ha %"0 thus set forth the contentions of both sides. It may 
be noted that even w^hen the Courts were not disposed to favour 
the adoption of an only son, an exception was always made in 
respect of the validity of tho Tjwyammhya^am form of the 
adoption of an only son. It has always been regarded as an 
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unblamable form. The only objection urged on religious grounds 
liKuimk against the adoption of an only son is obviated where the only 
belongs both to the giver and the receiver. It does not thus 
come within the blamable forms in respect of which alone tho 
widow^s powder to make a gift of an only son was regarded in 
Lal'shmoppa v. Ramam as one for which authority cannot be 
implied where it is not given. The decision in Lah%hnai)i)a, v. 
Ramava must be restricted to those bases where the husbandb 
gift would have been held blamable^ and therefore the widow's 
’ pow'er could not be implied. Now that the recent decisions have 
established the fact that the gift of an only son is not blamable, 

' the implied ofiEect ceases to be operative, and no restriction can be 

placed on the widowb power to make a valid gift of an only son. 

It was, however, contended that the Bwijamushyayana form of 
an adoption can be made only between the fathers on both sides, 
and not between the widows as in the present case. No autho- 
rity was cited in support of this view. The ease of Debee Dial 
V. tlur Eor Singh referred to in Lahlmcqyga v. Ramava^^^'^ was 
not the case of Dv:gammhgayam adoption. It was the ease of a 
gift in adoption made by a widow of an ordinary character. 
The ceremonies prescribed in the Dwycwmshgayana form of adop- 
tion are the same as in the case of an absolutely adopted son or 
a 8/iudha Datiaha* The only addition is of an undertaking or 
stipulation that the child should belong to both the giver and the 
adopter. If an only son be given in adoption by a brother of the 
adopter, Vasisthab prohibition of the gift of an only son is not 
violated. Nanda Pandit has indeed remarked that the gift of an 
only son is limited to the case of two brothers, but the Dattaka 
IVIimamsa and the Dattaka Chandrika alike lay down that the 
Dwyamnshgagana form of adoption is not confined to brothers, 
but is general in its application just as much as the case of a son 
begotten on a woman by other person than her husband is not 
. ^ confined to brothers. This is laid down in the MikihharcL Indeed 

' the presumption is that the husband will be more gratified than 

otherwise by the adoption of a nephew as in the present case. 
Mr. Mayiie observes (section 132) that there is no objection to 
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the adoptioE of an only son in the Dwyammh^a^ana form, and 
refers to cases where siieli adoptions have taken place. In the 
soatliern districts of this Presidency such adoptions have not 
been rare~jSaMr« v. LiugauffauiaS^^ On the whole^ therefore, 
it appears to us that no objection can be taken to the validity of 
the adoption in this ease, (1) because the ruling in Iah/maj)pa 
V. Ramam does not apply to Dwj/amushjaj/ana adoption ; (2) 
because the recent rulings, which make the gift of an only son 
valid in the ease of father, naturally justify a similar presump- 
tion of validity where the gift was made by the widow ; (3) 
because the power of making Bivi^ammhyayana adoption is not 
confined to brothers only, but their widows !iiay give and receive 
in adoption an only son. 

We would therefore reverse the decision of the lower appellate 
Court and remand the case back to that Court for its decision on 
the remaining issues. Costs to abide the result. 

Decree reversed mid ease remmidech 
(1) (1894) 19 Bom. 428. 


APPELLATE OEIMINAL. 

Before Justice Candy a7id J/r. Justu'e Whitworth 
QUEEMMPRESS t?, KABAYAN.^ 

Eindeme — Cmfcssioii’--Cimfesslon of an accused while in custody of the 
police — Duty of Jlayistrate lohen such coifession is made--- Sessions Jmlye — 
Duty of— Criminal FrocediirQ Code {Act V of 1898), section 164 (8) — 
Evidence Act {I of lSi’2), section 24* 

When an accused i)evson has been in custody of the Police and has made a 
confossionj it is important that the Magistrate before recording such eonfossion 
under section 164 of the Criminal Procedure Code (V of 1 898) should ascertain 
liow long the accused has been in custody. If there is no record of that fact, 
it is the duty of the Sessions Judge, before holding the eoiifossion relevant under 
section 24 of the Evidence xict (I of 1872), to send for the Magistrate and 
satisfy liimself on the point. 
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1901^ Appeals from the eonyictioBs and sentences recorded by IL L, 

Hervejj Sessions Judge of Kdnara, 

The two accused were charged with murder under section §02 
of the Indian Penal Code (Act XLV of I860)- 
Accused No. 1 was arrested by the Police on 11th June, 1900. 
On the 23rd of June he made a confession before a First Class 
Magistrate, which he subsequently retracted during the preli- 
minary inquiry before the Committing Magistrate. 

The Sessions Judge relying on this confession and on the 
evidence of Timaka, convicted both the accused of murder and 
sentenced them to transportation for life. 

Against these convictions and sentences the accused appealed to 
the High Court. 

Bramon (with Sliamrm VUlial) for accused No. 1 : — ^Tlie con- 
fession of accused No. 1 appears on the face of it to have been 
obtained by pressure and undue influence by the police. The 
accused was in police custody for ten or eleven days, and though 
there is no direct evidence on the pointy it is impossible to believe 
that the accused made the confession voluntarily. The surround- 
ing circumstances of the case clearly show that the confession 
was anything but voluntary. There is nothing to show that the 
Magistrate who took down the confession satisfied himself that 
the confession was voluntary, before formally recoi'ding it. Nor 
was the Magistrate examined on this point in the Sessions Court, 
The confession therefore is inadmissible. The rest of the 
evidence is wholly unreliable and cannot sustain the conviction, 

RoheHmn (with iV. ff. Chmidavm'har) for accused No. 2 1 — ^The 
confession of accused No. 1 is self-exculpatory. It cannot there- 
fore be taken into consideration as against accused No. 2, 

Eao Bahdclur F. J. Kifiihm*: Government Pleader, for the 
Crown The confession recorded in this case satisfies the re- 
quirements of section 164 of the Criminal Procedure Code (Act V 
of 1898). It bears the requisite memorandum of the Magis- 
trate at the foot, and it must be presumed, until the contrary is 
established by clear evidence, that it was duly recorded in the 
manner required by law. It has been held that the omission of 


VOJj. XXV.] 


BOMBAY SERIES. 


545 


the Magistrate to record the circumstance that the accused was 
not in the custody of the police does not invalidate a confession 
—Imferatnu^ v. Sarhu'^^^ ; Empress v. AngaS^'^ Under 

section 24 of the Evidence Act (I of 1872), it lies on the accused 
to prove that the confession was the result of inducement, threat 
or promise &c. There is ample evidence in the case corroborat- 
ing the confession in material respects. It can therefore ha 
taken into consideration against accused No. 2 also. 

OandYs J. : — We concur ;with the Sessions Judge that the 
evidence against the two accused consists solely of Timakha^s 
deposition and the confession of the first accused, and that it 
has to be seen whether these statements can be accepted as true 
and voluntary. 

First as to the confession. From the very first the relatives 
of Timakha^s husband were suspected of having caused the death 
of Biranna^ who had been Timakha^s lover. The criminal 
intimacy was notorious, and the fact of the corpse having been 
apparently with set purpose placed on the verandah of Timakha^s 
mother’s house, pointed to the motive which the murderers "were 
not anxious to conceal. Directly the police came upon the 
scene on the 11 th June, a few hours after the murder, the houses 
of the relatives of Timakha^s husband, including the present 
accused, were searched to see if anything suspicious could be 
found, but without success. Of course the difficulty with which 
the police were confronted was to discover which of the relations 
of the accused were implicated in the murder. According to the 
police records, the police arrested accused No. 1 on the 21st 
June at 10 a.m. at Bargi/a village three miles from Hiregutti 
(the scene of the murder) and nine miles from Kumta. The 
story told by the Head Constable Vithalrao as to how by chance 
he happened to meet the accused on the road going from 
Hiregutti to Bargi, and how the accused voluntarily made a full 
^ disclosure of the facts regarding the murder, is, on the face of it^ 

absurd, and is moreover proved by evidence in the case to be 
absolutely false. It was rightly disbelieved by the Sessions 
Judge. It is obvious that accused No. 1, having from the first, 
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I e. the 11th June, been practically under arrest, was purposely 
sent from Hiregutti, where the sympathy of the villagers was 
\yitli the accused persons, to Bargi, where it was thought that 
the accused would Ido more ready to confess. The police papers 
purport to show that accused No. 1 was arrested at Bargi on the 
21st June at 10 a.m., that is ten days after he had really been 
arrested. It is difficult to understand why he was detained at 
Bargi on the 21st ; possibly it was in order that the Chief 
Constable might see him. (The Chief Constable deposed that 
he left Hiregutti for Gokarn on the 21vst, returned to Hiregutti 
that evening ; saw accused No. 1 at Bargi that night, and arrested 
accused No. 2 and Mahadu the next day.) But then there is no 
explanation why accused No. 1 was not examined by the 
Magistrate at Kumta till the 28rd. If sent off from Bargi on 
the morning of the 22nd, he must have reached Kumta by 10 
on that day, and that is the time of the arrival before the 
Magistrate as given in the criminal return. 

It is much to be regretted that there is nothing on the record 
showing in what way the Magistrate at Kumta carried out the 
provisions of section l6d(3) of the Criminal Procedure Code, 
which forbid a Magistrate to record a confession unless, upon 
questioning tlie person making it, he lias reason to believe that 
it was made voluntarily. No doubt there is the usual formal 
certificate at the foot of the record ; but in a case like this, in 
which the confessing accused had been for ten days in <letention 
by the police, obviously the first question which a Magistrate 
should put in order to satisfy himself that the confession will be 
a voluntary one, is, how long has the accused been in the custody 
of the police ? Possibly in this case the Magistrate did so 
question the accused before recording the confession, though 
he did not write down such questions and ans^Yers. But con- 
sidering that there was no record of the questioning, it was the 
duty of the Sessions Judge, before holding the confession to be 
relevant under section 24 of the Evidence Act, to have sent for 
the Magistrate and satisfied himself on the point. We entirely 
agree with, the directions of Government (Government Resolution, 
Judicial Department, No* 1333, 27th Felnuiary, ISSG, a copy of 
which is on the files of the Sessions Judge) that in a case of this 
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nature it is the duty of the Court to inquire very carefully into 
all the circumstances under which the confession was taken, and 
jjaTficularP^ as to the length of time during tvhieh the acettsed 
23erson was in eustodyP 

In the present case the Committing Magistrate in the 
committal proceedings did not formally examine accused No. 1, 
or ask him to explain the circumstance of the confession. But 
it is clear from the proceedings that the accused did retract his 
confession, and (as usual) pleaded ill-treatment at the hands of 
the police. Many Judges and Magistrates, as well as accused 
persons, think that a confession cannot be irrelevant under 
section 24 of the Evidence Act, unless it can be alleged that there 
was torture, leaving marks of personal violence. This is a 
mistake. The confession is irrelevant if the making of it 
appears to have been caused by any inducement, threat, or 
promise, &c. Now what are the facts here, and what is the 
natural inference from those facts ? The most important fact (as 
shown in the directions of Governuient above quoted, with which 
we concur) is the length of time during which the accused person 
%vas in custody. As shown above, accused No. 1 was virtually in 
custody from the 11th June. He made his confession to the 
Magistrate on the 23rd June. Is it reasonable to suppose that 
during all that time no pressure was put upon the accused by the 
police to induce him to confess^’ ? The Sessions Judge says : 

My belief is that accused No. 1, finding himself under close 
and continuous observation— if not detention — by the police, and 
knowing that the whole village was aware of his guilt, felt 
impelled to make a clear breast of the matter.’^ But if the whole 
village was aware of his guilt, that must have been from the 
first, or at least from the iSth June, when Timakha is said to 
have made her statement to the police and mentioned the name 
of accused No. 1. But accused No. 1 did not make his confes- 
sion to the Magistrate till ten days after Timakha is said to 
have implicated him. As the Sessions J udge says, it is impossible 
to believe that the police were not attempting to get a confession 
from the accused, and we are unable to resist the conclusion that 
it was improperly induced and therefore was irrelevant, and 
muskbe excluded, from consideration.. ■ , 
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There remains the evidence of Timakha. She was the only 
person in the village who would be likely to know anything 
about the murder, and, no doubt, she was questioned by the 
police on the 12th, though they falsely deny that fact* On the 
IStli she is said to have made a statement implicating the two 
accused and Mahadu, and on the 14th she showed the place near 
the haystack where she said she was sitting with the deceased 
when he was attacked. It is to be remarked that she was not 
then sent to the Magistrate for her statement to be recorded by 
the Magistrate under section 164 of the Criminal Procedure 
Code, The Chief Constable deposed in the Sessions Court : I 
sent Timakha up before the Pirst Class Magistrate, Kumta, who 
recorded her statement. I did this to prevent her being tampered 
with/^ But the record of the case shows that she was not sent 
to the Magistrate till the 2nd July. Accused No. I having, it is 
said, made his confessional statement to the police on the 21st 
June, the Chief Constable arrested accused No. 2 and Mahadu 
on the 22nd June, apparently at Hiregutti, where he was on 
that date conducting the inquiry and where were those accused 
persons. Why the police papers and the Magistrate's criminal 
return should show the arrest of accused No. 2 and Mahadu at 
6 EM, on the 22nd at Kumta is extraordinaiy. They could not 
have reached Kumta unless they were taken there in custody 
by the police. 

The next point to be noticed is that on the 23rd J une these 
two accused persons were put before the First Class Magistrate 
at Kumta, and ten days^ time was asked for by the Chief 
Constable to complete the police enquiry. The Magistrate 
granted five days^ time, and sent those two accused persons back 
into the custody of the police. Accused No. 1 having made a 
confession before the Magistrate on the 23rd June, was kept by 
the Magistrate in his own lock-up and was not sent back to the 
police. But it is difficult to see what further legitimate police 
inquiry was possible for which the presence of accused No. 2 and 
Mahadu was necessary. There was no property to be produced. 
It is noteworthy that the Chief Constable apparently made no 
attempt to produce Timakha before the Magistrate on 23rcl 
June. Having obtained five days' time, he on 29th June {u e. 
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after six days^ one day possibly being counted for the journey) 
sent the ease to the Magistrate. In the criminal return tlio 
entry is that accused No. 2 and Mahadu arrived before the 
Magistrate at 3 p.m. on the 29th. But in the reasons of delay 
recorded by the Magistrate, and attached to his return, it is 
stated that the accused were brought before the Magistrate on 
the 2nd July, and that the case was '^postponed for the 9th as 
the Magistrate had to go to Honavar on some urgent duty 
under the orders of the District Magistrate/'^ However, on the 
2nd July the Chief Constable sent Timakha under the charge 
of a Constable to Honavar (apparently this was done after the 
Magistratehadformally postponed the case at Kumta and himself 
had gone to Honavar) with a memorandum saying that he had 
secret information that attempts were being made to tamper 
with the prosecution witnesses, and he requested that Timakha, 
a principal witness, might be examined under section 164 of 
the Criminal Procedure Code. This was accordingly done at 
Honavar, and the statement is recorded as Exhibit 9 in the 
Sessions Court. Her further deposition before the Magistrate on 
the 23rd July is No. 10, and her deposition before the Sessions 
Judge is No. 8. The Cj[uestion is whether her statements in 
those depositions are sufficient on which to base the convictions 
of the two accused. 

We regret that after careful consideration we can come to no 
other conclusion than that it would be unsafe to base a 
conviction solely on Timaklia^s testimony. Wc must put aside 
her realistic account of the appearance of the body^^ of the 
deceased when she went to her mother^s door in the early 
morning of the 11th June. That may be quite true ; but it has 
no connection with the alleged facts of the murder. Nor need 
we take into consideration any inconsistencies or slight 
discrepancies which may have arisen from the fact that she, a 
woman of bold demeanour, plainly resented close cross-examination 
by the pleader for the defence. The question is, can we accept 
her statement that she witnessed the murder ? The Sessions 
Judge had no doubt that her desire was to avenge the murder 
of her lover, and that she was only kept from speaking at the 
first by her reluctance to proclaim her own vshame and to bring 
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rnin upon her husband’s family. But she must have well knowai 
that her criminal intiumcy with Biranna was notorious^ and she 
certainly had no affection for her hushand^s family^ who, 
according to her account, treated her badly. It is remarkable 
that in her statement before the Magistrate, recorded on the 2nd 
July, she stated that the accused who first assaulted Biranna and 
held him fast was Mahadu ; and that agrees with the statement of 
the first accused. In her deposition recorded on the 11th July 
she said the first one who came was Xarayan (accused No. 2). 
This was also the statement she made in the Sessions Court, 
This is not a slight discrepancy. Then is it likely that she 
would have been sitting for an hour or so with Biranna beside 
the stack, and that she would have been surprised there ? 
Possibly she has invented this part of her statement and the 
story of the state of her health at the time, in order to avoid the 
admission that she was caught actually in bed with Biranna, the 
truth being that Biranna bolted Avhen discovered sleeping with 
Timakha, and that he was overtaken near the haystack and 
strangled there. But this is more or less a surmivse ; and the 
difliciilty is to reyect part of Timakha^s deposition and accept the 
rest It is impossible to resist the suspicion that she did not 
witness the iiiurJer at all. If from the first, in natural indignation 
at the cruel death ■which her lover had met with, slie had frankly 
told in a consistent story what she had seen, her testimony alone 
might have sufficed for conviction. As it is, we feel that the only 
safe verdict is that arrived at by the assessors. The Government 
Pleader contended that there was no ground for the suggestion 
that some other lover of Timakha might have killed Biranna, but 
he omitted to notice that besides the assertion of witness No. 1 
(brother of Biranna), the Chief Constable himself, who conducted 
the investigation, deposed that he suspected Mahadu Deobhari. 

V;: Having: . to , the- above.' ■ facts, we must .reverse-., the.^ 

convictions and sentences, and direct the accused to be acquitted 
. and discharged. . , 


Convictions and sentences remrsecL 
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APPELLATE CIVIL. 

Before Mr> Jtistice Candy and Mr, Justice Whitworth, 

SHAMSING (OEIGINAL DEEEJJfDAKT), ApPELL.ANT, V. SANTABAI A]S"I3 
ANOTHER (oEIGIEAL PlAINTIPEs), BesPONDENTS.'^ 

Hindu Law — Adoption ~--G-ift of a son in adoption hy a Hindu convert 
to Mahomedanism— Validity of such adoption. 

A Hindu father does not lose Lis capacity to give Lis son in adoption by 
reason of Lis conversion to MaLomedanism, 

Queers, wLether this holds good in tLe case of Brahmans, among whom the 
Datta-homa ceremony is necessary. 

Plaintiff, a Rajput, whose natural mother was dead and whose natural father 
Lad become a convert to MaLomedanism, was given in adoption by Lis uncle to 
whom the natural father Lad given the necessary authority, 
that the adoption was valid. 

Second appeal from the decision of E. M. Pratt^ District Judge 
of Sholapur-Bijdpur, varying the decree of RAo BahAdur Mahadeo 
Shridhar^ First Class Subordinate J udge at Sholapur. 

One Umravsing, a Rajput^ died in 1886, leaving behind him a 
widow and also two daughters, Santabai and Parvatibai, who 
^vere the plaintifFs in this suit. 

The defendant was adopted by Umravsing’s wddow. At the 
time of his adoption defendant’s natural father had become a 
convert to llahomedamsrn and his natural mother was dead. 
But he was given in adoption by his uncle to whom the natural 
father had given the necessary authority. 

In 1896 the plaintiffs brought the present suit to set aside the 
defendant's adoption as being illegal and invalid, or in the 
alternative to recover possession of certain property given to 
them under a deed of gift executed hy defendant and his adoptive 
mother. 

The Subordinate Judge held that the adoption was valid. He 
awarded the plaintiffs^ claim in so far as it was based on the deed 
of gift, and rejected the rest of their claim. 

In appeal the District Judge held that the defencl:lnt^s adoption 
was illegal on the ground that a Hindu convert tc Mahomedan- 
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ism had no authority to give his son in adoption or delegate 
sudi authority to any other person. He therefore awarded the 
whole of the plaintiffs’ claim. 

Against this decision defendant preferred a second appeal to 
the High Court. 

S, 8. Paticar for appellant (defendant) :“The lower Appellate 
Court has found as a fact that the adoption was made. The 
only question therefore is whether it is valid. The conversion 
of the natural father to Mahomedanism did not deprive him of 
his authority to give his son in adoption. A father does not lose 
the guardianship of his son by reason of his conversion. He is 
not civilly dead, and by Act XXI of 1850 he does not lose his 
rights by conversion — ^West and Billher on Hindu Law (Third 
Edition)^ pages 907, 951 and 1079 ; Steel on Hindu Law, pages 
43 and 182. The right of giving a son in adoption is an act of 
guardianship— v. 8auganhasaioa<^'> } KanaU Bamv* 
Bidchja ; Muclioo v. AfzoanP^ The father being thus com- 

petent after his conversion to give his son in adoption, he could 
delegate to his brother the duty of making the actual gift of the 
boy — Mayne on Hindu Law, page 167, Third Edition ; Vijictfangam 
V. LaksJuman^^'^ ; Venkata v. Suhhadra^^^ ; SnhhaTagar v. Siih- 
IcmmalS^y 

6. S. Mnlgaokar for respondents (plaintiffs) : — The adoption 
is not valid under Hindu law. Act XXI of 1850 applies to 
questions of inheritance and succession to property. It does not 
apply to the present case. Adoption under Hindu law is not 
purely a secular act. It is also a religious act. Assuming that 
no religious ceremonies were necessary in the present case, the 
parties being Rajputs, still the act of adoption is none the less 
a religious act. Consider what is the effect of an adoption. 
Adoption entitles one to inherit in the adoptive family because the 
adoptee becomes a member of that family. It has the effect of 
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changing the gotra of the adopted son and he in fact ceases to exist 
as a member of his natural family. His connection with the latter 
is completely severed. He need not perform s7imdhas for his 
natural parents but only for the adoptive parents. The question 
then is whether an act which has this effect can be performed by 
a father who is a convert to Mahomedanisin, either by himself or 
by an agent. If he can do it himself^ then we do not contend 
that he cannot do it by an agent. But he cannot do it himself, 
because by conversion he becomes a patUch He no longer remains 
a father of his Hindu sons for the purposes of religious acts 
and the effect of adoption is religious as it changes the gotm. 
No doubt the effect of Act XXI of 1850 is to maintain the rela- 
tion of father and son, but that is for the purpose of guardianship. 
For religious purposes the Hindu children of a convert are 
orphans. They cannot be given away in adoption by one who is 
dead in the eye of Hindu law and religion. Act XXI of 1850 is 
only an enabling Act. It removes in a sense the disability 
consequent on conversion ; that is to say, it retains to a convert 
purely civil rights. But religious disabilities are not affected by 
the Act. We therefore submit that the adoption is invalid. 

Canby, J. ’.—The question for consideration is whether the 
plaintiffs^ adoption is valid. At the time of the adoption his 
natural mother was dead and his natural father had become a 
convert to Mahomedanism. lie was therefore given in adoption 
hj his uncle, whom the ^Maliomedan father had authorised in 
that behalf. 

The District Judge held that- the natural fathei’ could not then 
delegate autliority, l:>ocanse he had by becoming a Mahomedan 
ceased lo l)e governed by Hindu law, and thus he could not 
give, and consequently could not authorise the giving. 

It is not denied that if th.o father was competent to give the son 
in adoption, then he was competent to delegate the authority to 
iris"" brother. As Mr. Mayne puts it (Sixth Edition, page 257) t 

Where the necessary sanction has been given by an authorised 
person, the physical act of giving away in pursuance of that sane* 
tion may be delegated to another.’^ And Mr. Justice West said in 
Vijiarangam: v. LaJcshiman^^^ (page 267) : — ^^^The Hindu law re- 


cognises the vicarious performance of most legal acts ; the object 
of the corporeal giving and receiving in adoption is obviously to 
secure due publicity (Oolebrook's Digest^ Book V, Text 273, 
Commentary,) and Yeshwada’s employing her uncle to perform 
this physical act, which derived its efficacy from her own volition 
accompanying it, cannot, we think, deprive it of its legal effect.” 

But the position taken for the defendant in the present case is 
that the father having become a Mahomedan was not an " author- 
i;i!ed ” person : his act of giving his son in adoption would not 
bo “ legal'’; he was, by his renouncement of the Hindu religion, 
in Hindu law dead, and his son was an orphan, and so could not 
be given at all in adoption. 

That was the view apparently adopted by the District Judge. 
He held that in matters of adoption, law and religion must he 
inseparable, and therefore, when the father ceased to be a Hindu, 
Ms power of giving a son in adoption ceased also. If that is the 
' correct view, then Act XXI of 1850 will have no application. For 
though the effect of that Act is said to be that degradation or 
exclusion of caste, from whatever cause it may arise, is absolute- 
ly immaterial in all eases where, except for the Act, it would 
have debarred a person from enforcing or exercising a right, on 
the other hand where there are circumstances which, independ- 
ent of all consideration of caste, create a disability under the 
Hindu law, the fact that degradation from caste follows upon 
the disability, leaves it just where it was before ; the disability 
is not removed, because the degradation is inoperative (Mayne, 
Sixth Edition, page 781). So here it is contended that a man who 
is no longer a Hindu cannot, from the very nature of the case, 
give his son in adoption ; it is not the case of any law or usage 
inflicting on him forfeiture of the right of giving his son in 
adoption by reason of his renouncing the Hindu religion, hut it 
is the ease of his being absolutely incapable of joining in the 
Hindu rite of adoption. We are unable to concur with this 
contention. 

In P ancJiapa v. Sanganlamwa^'-'^ Mr. J ustice Parsons remarked : 
“ It seems almost useles.s to refer to Hindu texts for assistance in 
the case of a status, the existence of which they never contem- 
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plated. It is, however^ I think clear that the power to give in 
adoption was only conferred upon the father and mother, because 
they were the owners and natural guardians of their son, and it 
follows that if the mother should lose that position^ then her 
power to give in adoption would be lost also/^ 

That was a case which came under Act XV of 1856, section 3 
of which declares that the effect of remarriage is (except under 
certain circumstances) to deprive the mother of her right of the 
^ guardianship of her children. But there is no such statute 
applying to the present case. On the contrary, it has been 
expressly ruled that under Act XXI of 1850 the inherent right 
of a Hindu father to the custody of his children^ not only as 
guardian by nature^ but by nurture is a right which is preserved 
to him, even though he has renounced the Hindu religion— 
Muclioo V. Arzoon^^"^ and cf. Narayen v. LiixmeebaeeS^'^ Adoption 
may be regarded as a civil transaction as well as a religious 
ceremonial. If civilly the father is competent to give, he is equally 
competent to sanction the giving. Were the parties here Brah- 
mans and not Eajputs, and BaUa-homa essential, then possibly 
the father after becoming a Mahpmedan could not sanction his 
brother to be present at the giving daring the Batia-homa ; but 
the point does not arise here. The question is really narrowed 
to this : if the father is not civilly dead, if he is still the guardian 
of his son, w^hy should he not he able to exercise his volition 
and sanction his son being given in adoption according to the 
Hindu religion ? The son is still a Hindu : he is one who may 
be taken in adoption. We see no reason why the adoption should 
be treated as invalid. 

We are unable to understand the District Judge’s remark 
that if a convert to Maliomedaiiisin could give his Hindu sons 
in adoption, he would be enabled to divest them of their vshare 
in the family property which had vested in them prior to his 
conversion.’^ The remark is equally true, even though the father 
may not have renounced the Hindu religion. 

We accordingly reverse the decree of the District Judge and 
restore that of the Subordinate Judge. Plaintiffs must pay the, 
defendants^ costs in the District and High Courts. 

Beeree reversed* 

. (X) (1866) 5 Cal. W, E* 235, (2) (1850) 1 Morris Sei. Ecp. (1850.51), p* 61* 
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111 appeal tins decision was upheld by the District J udge^ wlio 
held that the suit was governed by article 120 o£ the Limitation 
Act. 

Against this decision defendant No. 2 preferred a second appeal 
to the High Court. 

1). A. Khare for appellant (defendant 2) : — The suit is governed 
by article 110 of the Limitation Act. The suit is really one for 
arrears of rent. The relation between the parties is that between 
a landlord and a tenant. The Inamdar is an alienee of the land 
revenue. He has succeeded to all the rights of the Government 
in the alienated village^ and although we ivere not put in 
possession by the Inamdar himself^ we came in under Government 
through whom the Indmdar claims. The claim for more than 
three years^ arrears of rent is time-barred. 

There was no appearance for respondent. 

IIanaue^ J. : — The principal point in dispute in this appeal 
relates to the question of limitation. The suit was brought by 
the Inamdar-pkintiff to recover five years^ assessment in respect 
of some lands said to have been held by defendant 2 through 
defendant No. 1. Defendant No. 1 did not appear. 

Defendant 2 pleaded that plaintiffs claim for the first three 
years was time-barred, and that he was in po.isession only of 
three lands, the other two lands being held by defendant No. 1. 
On the point of limitation defendant 2 urged that the claim for 
the first three years was time-barred by articles 62, 110 or 115. 
The Court oi first instance held article 132 or 120 applied^ and 
it awarded the claim for all the five lands as they stood in 
defendant No. 2^s khata^ and he was therefore^ under section 
136 of the Land Eeveniie Code, responsible as the superior holder 
of the two lands which he said belonged to defendant No. 1. A 
decree was accordingly passed against both the defendiints for 
the full sum claimed. 

In appeal the District Judge held that neither article 110 nor 
115, nor again 132 applied, and that the case was governed by 
article 120, and that both defendants \vere liable to the whole 
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Ill second appeal the principal point raised by Mr. Kharc was 
' that tlie case was governed by article 110 aiid not by article 
120. The contention about the application of the other articles--*^ 
02^ 115 or 132— need not be considered, as they %vere not pressed 
by Mr. Ivhare/ 

Article 110 prescribes the period of limitation for suits in 
respect of arrears of rent. The Courts below have held that the 
claim of the plaintiff in this case was not of the nature of rent 
but of land revenue. Rent is defined in section 105 of Act IV 
of 1882, and, in brief, is money payable by a tenant to a landlord 
under a contract between them. In section S3 of the Land 
Revenue Code, 1870, the tenant is described as one who is placed 
in possession of land by another, or in that capacity holds, takevS 
or retains possession of the land permissively from or by 
sufieranee of another. The payment of money or services 
made by such a person is called rent, and its amount is determined 
by contract or custom, In tbe present case the defendants 
cannot be regarded as plaintiff's tenants. It is admitted that 
they were not placed in possession by the plaintiff* or his 
predecessor in title under any agreement. As the village is Indm, 
they are not registered occupants or I'kdleddrs as they would bo 
if the village belonged to Government. The}’ can, therefore, 
only be inferior holders under the plaintifl', who is the superior 
holder. In section 3, clauses 13 and 14, the words superior^' 
and inferior holders are defined, and these definitions include 
those inferior holders who have either to pay rent or land revenue 
to their superior holders. 

The question therefore is, whether the defendants are inferior 
holders -who have to pay rent to the plaintiff, or only land 
revenue. Mr. Kharo contended that the Iiutmddr has succeeded 
to all the rights of the Government, and defendants must 
therefore be regarded as placed in possession by those under 
whom plaintiff' claims. The defendants must therefore be held 
to be inferior holders kept in possession by the plaintiff, and the 
money payable by them is rent. 

A perusal of several sections— from 83 to 86 and 58— of the 
Code satisfies me that whenever the Code refers to alienated 
villages it always describes the payment made by inferior holders 
as being either rent or land revenue, while in the case of 
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Government villages it always speaks of the payment as land 

revenue only. This alternative form of expression is obviously Sauashit 

used^ because the superior holder in an alienated village may hamkbishka* 

have both tenants and inferior holders under him. In the 

present case the defendants are not tenants^ and therefore the 

District Judge was right in holding that the payment made was 

land revenue and not rent. The article applicable is, therefore, 

article 120^ as there is no other special provision which can apply 

to claim for land revenue. As regards defendants other objection, 

section 217 provides that when a survey settlement has been 

introduced into an alienated village^ the holders of all lands shall 

have the same rights and be affected by the same responsibilities 

in respect of the land in their occupation as occupants in 

unalienated villages have or are affected by under the provisions 

of the Code. The village of Kothure has been surveyed and 

settled. This is an additional reason why the claim must be 

regarded as one not of rent but of land revenue, and article 110 

therefore cannot apply. The Courts below were right in holding 

that defendant No. 2, who is khateddr of all the lands, is 

responsible for the arrears claimed. Though section 136 does 

not apply to the defendant No. 2^ section 217 clothes him with 

all the responsibilities of an occupant, 

I would therefore reject the appeal and confirm the decree. 

Crowe, J, j— I n this suit plaintiff, who is one of the sharers of 
the Indm village of Kothure, sued to recover from the defendants 
the assessment of certain lands for five years from 1891-92 to 
189 0-96. The first defendant did not appear, and the principal 
contention of defendant 2 was that the claim for arrears beyond 
the last three years was time-barred, and that he was not liable 
for the assessment of survey Nos. 195 and 196, which were in 
the possession of defendant No. 1. The Court of first instance 
held that as all the lands in suit stood in the khata of defendant 
2 in the village records, be, as superior holder, was primarily 
responsible to plaintiff as owner for the assessment. On the 
question of limitation it held that article 132 applied to the case, 
and, if not, then it was governed by article 120, and awarded the 
claim with costs. The lower Appellate Court confirmed the 
decree, and held that article 120 applied, as there was no other 
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article which could apply, the claim being for land revenue, 
which was something quite different from rent. It has been 
strenuously contended by .Air. Khare for the appellant that 
neither article 132 nor 120 is applicable, and that the case must 
be governed by article 110, which applies to arrears of rent only. 

The learned District Judge held that rent and land revenue 
were clearly distinguished in the Land Revenue Code, and he 
cited section 83, which he observed deals with and impliedly 
defines rent. It is sufficient to remark that section 83 does not 
profess to define rent, and no definition of the term is found in 
the Land Revenue Code. 

Rent is defined in section 105 of the Transfer of Property Act 
(IV of 1882), which runs as follows " A lease of immoveable 
property is a transfer of a right to enjoy such pi’operty, made 
for a certain time, express or implied, or in perpetuity, in 
consideration of a price paid or promised, or of money, a share 
of crops, service or any other thing of value, to be rendered 
periodically or on specified occasions to the transferor by the 
tiansfei’ce, who accepts the transfer on such terms. The 
transferor is called the ‘lessor,’ the transferee is called the 
‘lessee,’ ilie price is called the ‘premium,’ and the money, share, 
service or other thing to be rendered is called the ‘rent.’’’ 
Though the expression “rent” occurs in section 83 of the Land 
Revenue Code, the object of that section is clearly to define a 
tenant’s rights. Ry section 45 of the Act, all land is declared 
liable to the payment of land revenue to Government. A tenant 
signifies a person who holds by a right derived from a superior 
holder called his landlord, or from his landlord’s predecessor 
in title. ^ In the present case the superior holder is the Im'undar 
the land having boon alienated, by which is meant, according to 
section 3, clause (19), “transferred in so far as the rio-hfe of 
Government to payment of the rent or land revenue are concerned 
wholly or partially to the ownership of any person.” In this 
definition the expressions '‘rent ” and “land revenue ” are used 
mdisonminately to denote the amount payable by the occupant 
to Government, and it seems impossible to hold that the law 
contemplated anything different in the connotation of the two 
expressions^ It is time that the tenant in the present case does 
not hole, direct from the superior holder, permissively or on 
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sufferance, biii lie holds from the superior holder^s predecessor iu 
title, namely, from the Government. It is true that the amount 
of the rent which the Indmdar is authorized to levy is limited in 
some cases to the amount of land revenue or assessment actually 
settled by Government with the particular tenant, but it none 
the less falls, as far as the superior holder is concerned, under the 
denomination of rent or money to be rendered in consideration 
for the transfer of the right to enjoy certain immoveable property 
for a certain time or in perpetuity. I am of opinion that this 
case is governed by article 110, and that the plaiiifciff^s claim is 
limited to arrears for three years preceding the date of the suit. 
It is admitted that the survey settlement lias been introduced in 
the village of Kothiire, and therefore defendant 2 being the 
registered occupants of the lands, survey Nos. 195 and 196, 
is, under the provisions of section 237, affected by the same 
responsibilities as a registered occupant in an unalienated village, 
and all the provisions of the Land Revenue Code relating to 
registered occupants are applicable to him. He is therefore 
primarily responsible for the land revenue of the lands standing 
in his name, I would amend the decree of the lower Court 
to the extent indicated above and confirm the rest of the decree. 

Owing to the above difference of opinion this case was laid before Mr. Justice 
WJutwortli, who delivered the following judgment on 21st January 1901 ; 

WiiiTWOETH, J. The point of difference in the judgments 
above is whether article 110 or article 120 of the Limitation Act 
applies to the claim in question, or, in other words, whether the 
dues claimed are ^rent ^ so as to come under article 110, or are 
Gaud revenue^ other than rent, so as not to come under that 
article, which is concerned with rent alone. 

The question whether the dues claimed are rent is, I think, 
identical with the question whether the relation of landlord 
and tenant existed between the parties. The rent is not defined 
in the Land Revenue Code, but the relation of landlord and 
tenant is. And rent is defined in the Transfer of Property Act. 
But under both enactments an agreement between the parties is 
the basis of the relation, whether it be called a relation of landlord 

nd tenant, or a relation entitling to the receipt of rent, 
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ngM derived from a superior holder ^ is the expression used in 
the one law ; and a ' transfer of a right to enjoy ^ is the expression 
used in the other ; and they equally imply a contract between 
the parties. 

Now in the present case there is no such agreement between 
the parties* The defendant has not been placed in possession by 
the plaintiff, and what the plaintiff seeks to recover is not a 
payment agreed upon between him and the defendant, but is 
assessment, which has been fixed by the Survey Department of 
Government, 

It has been argued by Mr. Khare^ (who has argued the case 
before me parte) that the plaintiff has the right of enhancing 
the rate of payment, and that therefore it is rent and not 
assessment. The record does not show that he has such a right, 
but even if he has, it must be a limited and conditional right, for 
it cannot be contended that his rights as Indmdar are wider than 
those of the Government which granted the inam, and the latter 
are limited now by section 107 of the Land Re^'enue Code and 
formerly by section 30 of Bombay Act I of 1865, while it is 
matter of history that no unlimited right of assessment has ever 
been put forward. Indeed tlie definition of the term ^‘"alienated 
itself implies the recognition of other rights than those of 
Government and of the alienee. Alienated means transferred 
in so far as the rights of Government to payment of the rent or 
land revenue are concerned, wholly or partially, to the ownership 
of any person. This at once places tlie relationship on a different 
footing to that of a landlord and tenant, who, independently of 
any authority, come to terms as to what the one is to receive 
from the other. Only to that ordinarj^ relationship, I think, is 
article 110 of the Limitation Act intended to apply. 

But Mr. Justice Crowe has expressed the opinion that the 
terms and land revenue’^ are used indiscriminately in 

defining the term alienated in section 3, clause (19), of the Land 
Revenue Code, and that it is impossible to hold that the law 
contemplated anything different in the connotation of the two 
expressions. But to . make such a use of the terms a basis for 
applying article 110 to the present case, it -would be necessary to 
show that the terms are used as : equivalents, not in one place only. 
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but) throughout the Code^ or indeed throughout Indian legislation 
generally. That is obviously impossible. The term rent is 
used^ as for instance in section 87 o£ the Code^ where the term 
^4and revenue ^YOuld be inapplicable. In fact it seems to mo 
perfectly correct to say that the term rent is used in the Code 
only with reference to those superior and inferior holders between 
whom the relationship of landlord and tenant subsists, and not 
with reference to those superior and inferior holders between 
whom the relationship does not exist. 

Further; I do not think that the term ^^rent^^ and ^Hand 
revenue are used indiscriminately even in the one instance 
cited. No doubt a vast majority of alienations are alienations of 
land revenue; but there is nothing to prevent Government from 
being a landlord; or from alienating laud of which it is the 
landlord. That appears to be sufficient reason for inserting the 
term rent ” as well as the term ^Mand revenue ’^ in the definition 
of alienated.'^^ 

I concur in the judgment of the late Mr, Justice Ranade.'^'’ 

Deeree co^ifmned* 

ISote* — ^Ranadc;"!., died oil t lie letili January, 1001, live days before this judg* 
meat was delivered. 
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KARIM KEMSBY v. G. K, HBIKRiOHS aj50 

AxoTiiER (Defendants). 

[On Api’EAl Fiioir imie IIiaH Coiriir of JaDiCATjjuE at Bo^ibavJ 

Coniraei — Ooibsirmtioii of con tma^'^Ooiitr act mdefiibUe as regards damt 'mi--- 
Agreement to ^ay a certo/m simi as maintenance— on agvecymnt of 
defeasaneeheing rendered impossible, 

■ Giftis or contracts expressed to be for mainfcencince, and indednito as regards 
duration; may be shown by the acts of the parties or other circumstances to be 
intended to operate in perpetuity ; but, pnwiit facie^ they are limited to the life 
either of the grantor or grantee. 

"^Present: Lord Hobliouse, Lord Maciiagbten, Lord Eoleertson, Sir lUeliard Couch, 
and Sir Ford North. 
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The plaintiff, one of a family of Khojas, carried on business with his grand- 
father Peeroo, his father Nensey, and his two uncles Iiassum and faxul, his 
share in the business being 2 annas. Amongst their other business the firm 
was employed as contractors and brokers by the defendants’ firm. On 30tli J uly^ 
1804, a deed of dissolution of partnership Wiis drawn up, the basis of which was 
that the accounts of all the partners should be considered as settled, and that 
they should niufcnally release and be released by each other. The agreement 
stated the pecuniary relations of each of the partners, whether debtor or creditor 
to tlio iirm, and also the terms on wdiich each should retire and be released. 
The plaintiS -was indebted to the firm, and by the deed it \Yas provided that he 
should he released from all claims against him, and should release the other 
partners from all claims he might have. The deed was signed by the other 
partners, but the plaintiff objected to sign it, on tlie ground that its terms were 
unfavourable to him as it made no provision for him and left Iiim dependent on 
his father, with whom he was then on bad terms. To induce the plaintiff to 
consent to the dissolution, in w’hieh they w^erc interested, the defendants gave 
him the following letter, dated 4th August 1894 : In consideration of your 
having at our request signed the agreement of dissolution of partnership made 
between Peeroo, Nensey, Kassum, Eazul and yourself, and dated 30th July last, 
ive heroby agree to pay you, on behalf of Nensey, a sum of Ps. 500 per month, 
payable on the lirst of each month, until such time as your father Nensey * 
makes provision for your maintenance, so as to give thereby himsolMhe above 
sum every month for such maintenance.” The plaintiff thereupon signed the 
deed of dissolution. Nensey died in March, 1898, without having made any 
provision for the plaintiff’s maintenance. 

Held {affirming the decision of the High Court) that the liability of the 
defendants to pay the Es. 500 a month to the plaintitT came to an end on the 
death of Nensey. The language of the contract pointed strongly to the life of 
the intended or supposed grantor as the limit of the benefit, and there w^as nothing 
in the piosition of the parties or the circumstances of the case to give it any other 
construction. 

AppeaIi from a decree of the High Court at Bombay (25ih 
August, 1899) reversing a decree of that Court in its Original 
Civil Jurisdiction (22nd April, 1899) in favour of the plaintiff. 

The appeal arose out of a suit brought by the plaintiff (the 
present appellant) for money which he alleged to be due on an 
agreement which was executed by the defendants jn his favour 
on the 4;th August, 1894. 

The facts of the case were that prior ‘and up to the 30tli July, 
1894, the plaintiff (whose family were Khojas) carried on business 
in partnership with his father Nemsey Peeroo Mahomed, his 
grandfather Peeroo rMahomed, and his uncles Paziil Peeroo 
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llahomed and Kassuni Pecroo Mahomed, under the names and 
styles of Pceroo Mahomed and Nensey Pecroo. The deed o£ 
partnership was dated the 21st Deeemher, 1885, and under it 
Nensey had a 5-aniia share, Karim (the plaintiff) a 2-anna share, 
and the remaining 9 annas was equally divided between Peeroo 
and his other sons Fazul and Kassum. Part of the business of 
the firm was acting as mukadams (contractors and brokers) for 
the defendants Fleinrichs and Glade, who also traded under the 
name of Glade & Co. 

In 1894 a dissolution of the partnership was proposed, and 
\vas agreed to by all the partners except the plaintiff, and an 
agreement to dissolve the partnership was drawn up, dated oOth 
July, 1894. The basis o£ this agreement was that the accounts 
sliould be treated as having been adjusted and settled and that 
all the partners should mutually release and be released by each 
other. It stated the pecuniary relations of each partner to the 
firm (whether a debtor or creditor to it) as shown by the books, 
and also the terms in which each partner ^vas to retire and ho 
released by the others. The third clause related to Nensey Peeroo, 
the plaintiff ^s father. It recited that about Rs. 3,75,000 -was 
due by him, and agreed that in respect of this he should pay 
Es. 75,000 to his father Peeroo Mahomed, and further that ho 
and his heirs should pay certain allowances to Peeroo for his life, 
and after his death to his wife. It also recognized the exclusive 
right of Nensey Peeroo to certain specified properties. The sixth 
clause related to Karim Nensey, the plaintiff, and provided that 
ho should be released from all claims against him, and should 
release all claims he might have. It was in evidence that his 
indebtedness, as shown by the books of the firm, proved by Fazul 
Mahomed, was about Es. 76,000. No provision was made for 
the plaintiff by the agreement for dissolution. The deed was 
signed by the other partners, but the plaintiff objected to sign 
it, on the groniid that its terms were unfavourable and disadvan- 
tageous to him, as no provision was made by it for him, and ho 
was left dependent on his father, with whom he was at that time 
on bad terms. In consequence of the continued refusal of the 
plaintiff to sign, the defendant Heinrichs endeavoured to induce 
the plaintiff to agree to the dissohitioii, and ultimately offered 
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on bebalf of his father Nensey Peeroo to guarantee the plaintiff 
as niaintenance the sum of Rs. 500 a month until ho could make 
arrangements with his father to allow him that sum for his 
maintenance. The plaintiff declined to agree to this tinle-^s it 
was put into writing, and Heinrichs therefore signed and gave 
the plaintiff the following letter which constituted the agreement 
on which the suit was brought : — 

Me. Kaeim Nensey, Bomheoj, itl August ISOi. 

In consideration o£ your having at our request signed the agreement of 
dissolution of partnership made between Mr. Peeroo Mahomed and Messrs. 
Nensey Peeroo, Xassum Peeroo, Fazul Peeroo and yourself, and dated the 30ih 
July last, we hereby agree to pay you on behalf of Mr. Xensey Peeroo a sum of 
rupees five hundred per month, payable on the 1st of each month until such 
time as your father, hlr. Xensey Peeroo, makes provision for your maintenance, 
so as to give thereby himself the above sum every month for such maintenance. 

Yours truly, Glade & Co. 

The plaintiff thereupon executed the deed of dissolution of 
partnership^ and the sum of Rs. 500 a month was paid him by the 
defendants^ firm up to the death of Nensey Peeroo, the plaintiff’s 
father, which took place on 29 th March, 1898. On their refusal 
to continue the payment the suit out of which this appeal arose 
was instituted on 2iid August, 1898. 

The plaintiff had taken out letters of administration of his 
father^s estate, but he alleged that the estate was insolvent, amd 
that he had no provision out of the estate and took nothing by 
his father’s death. He claimed Rs. 2,023-6-0 with further 
interest on Rs. 2,000, part thereof, at 12 annas per cent, per 
month from 1st August, 1898, until payment. 

The defendants contended that they were under no obligation 
to pay the plaintiff the Rs. 500 a month after the death of 
Nensey Peeroo. They stated that the defendant Heinrichs lia<I 
endeavoured to get the plaintiff’s father to provide for the 
plaintiff-’s maintenance, but without success. They further alleged 
that the plaintiff, since the death of his father, was amply provided 
for out of his father’s property, and they claimed that the 
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maintenance of Es. 500 a month was to be paid to the plaintiff 
for his life. He therefore gave a decree for the plaintiff. 

The defendants appealed^ and the Appellate Court on 25th 
August^ 1893 (Jenkins, C.J., and Candy, J.) reversed the decree 
of the lower Conrt, and dismissed the suit with costs. 

Jenkins, CJ., in coming to that conclusion, observed 

The question that arises for our determination is whether this document of 
the 4th August, 1894, secures, as the plaintiff contends, the i>ayment to him of a 
monthly sum of Es. 500, if not in peipetuity, at any rate for his life, or whether, 
as the defendants urge, it was not intended to operate in any event beyond 
Xensey Peeroo’s life. Mr. Justice Tyahji accepted the plaintiff’s contention and 
accordingly passed a decree in his favour ; it is from this decree that the present 
appeal has been preferred. The appellant maintains that in view of the 
ambiguity of this letter it is necessary for the imrpose of determining its true 
meaning to consider the surrounding facts. Thus it is pointed out that the 
partnership of which the plaintiff was a member might he expected to secure so 
long as it lasted a certain income to the plaintiff, and it was this advantage 
that the plaintiff declined to resign. Further it is said that this income so far 
as it arose out of the business necessarily ended, or was at any rate determinable, 
on a dissolution of the partnership, an event which in any case must have 
occurred on tlie death of any of the partners despite any OiDposition on the 
plaintiff’s part. In no case therefore could ibis income have lasted bej^ond 
Xensey Peeroo’s lifetime except with the consent of the other partners. These 
circumstances, it is urged, give some clue as to what the letter was designed to 
secure. 

Turning then to the letter itself we find it does not contain an agreement 
to pay 500 rupees per month simpliclUr, but to make this payment on behalf of 
Mr. Xensey Peeroo as though the plaintiff were an agent for him, a relationship 
if it in fact existed would manifestly terminate with the principal’s death. I 
do not suggest that such a relationship in fact existed, but the language is to 
some extent suggestive of a liability coterminous with such a relationship. 
Further it appears that this payment was to be made until Xensey Peeroo made 
provision for the plaintiff’s maintenance ‘so as to give thereby himself the 
above sum every month for such maintenaiice.’ This again points to a common 
design that the liability was to take the place of the maintenance, which it was 
expected Xensey Peeroo would, as a Mahomedan father, allow his son, and also 
to an intention that the obligation should continue only so long as Xensey 
Peero'b was alive to provide this maintenance. As against this it is argued that 
the words of the letter do not expressly limit the liability, which would therefore 
continue until Xensey Peeroo created a sufficient security in the plaintiff’s 
fa%mur for the i^ayment 'of 500 rupees, and that by reason of this liability the 
defendants would have remained liable though Xensey Peeroo had voluntarily 
allowed the plaintiff 500 lupees during his lifetime, and even though, as may prove 
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to be tlie ease, lie may Lave left aa estate from wliicli the plaintiff as one of his 
heirs derived au income vastly in excess of that amount. Such a contention 
appears to me under the circnmstaiices of the case to he unreasonable, and after 
giving to this letter the best consideration I can, I come to the conclusion that 
its phraseology points to an intention to seenro a personal maintenance from 
Nonsey Peeroo during his lifetime, and that it was not in the contemplation of 
the parties, nor is it the legal effect of the document in suit, to impose an 
obligation on the defendants to continue payment of Its. 500 a month to tho 
plaintiff tffter Nensey Peeroo’s death. I would therefore allow the appeal, and 
dismiss the suit with costs. 

Candy, J, (after referring to the construction put upon the 
letter by Tyabji, J.), said : 

The sole question for onr consideration is whether that is the correct 
construction of the letter. In my opinion it is not. If the parties had 
intended that such should be the agreement, nothing would have been easier 
than to say so. The letter was drafted by an experienced lawyer’s clerk, and 
he could easily have written ^for life or until &c.’ It is clear that 
Mr. Heinrichs bound himself to use his influence with Nensey to induce 
Nensey to make a settlement and provision for his (Nensey’s) son Karim out 
of his estate, so that the son would get at least a monthly income of Rs. 500. 
There is no reason to disbelieve Mr. Heinrichs when he deposed that after the 
letter was writteidlie several times tried to induce Nensey to make the required 
jiTOvision for his son. But be failed. So he had to go on making the monthly 
payment to Karim ; but in March, 1898, Nensey died, and then Mr. Heinrichs 
considered that his firm’s liability ceased. Karim admits that he took out letters 
of administration to his father’s estate after his father’s deatli. What will be 
the final result of that administration — whether it will be a profit or a loss to 
Karim— seems to me to be beside tlic question. Nensey being it is 
impossible for Mr. Heinrichs to use any induence on him to make any provision 
for Karim. The condition on wliich Mr. Heinrichs signed the letter wus 
‘ until SLieh time as your father makes provision &c.’ The father as long as 
he was alive was in a position to he influenced by Mr. Heinrichs, and so long 
accordingly the contract hold good. When tho father died the condition 
liecame impossiiile, and tho contract was at an end. It is not contended that 
while Nensey w'as alive Mr. Heinrichs did not do all in his power to persuade 
Nonsey to make an allowance to his {Nensey ’s) son. There is no default alleged 
on the part of Mr. Heinrichs. He certainly did not in terms bind himself to 
ximke tho payment to Karim; for Karim’s life, should Karim survive his father. 
I feel quite unable to come to the conclusion that sucli was the in tout ion of the 
parties and therefore the contract cannot he applied to circumstaneos which were 
r.oi'iu the canlemplaticii of the parties when the eontraefc was made (see remarks 
of ilrott, J., in lachon \\Vnio%Man'm Insurance Co.<B As was said in Bulhj 
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T. De Cres'^ignifp-) wliere tlie event is o£ sucli a cliaracter tliat it cannot 
reasonably supposed to Lave been in the contemplation of tbo 'contracting 
parties when the contract was made, they will not be bound by general words 
wliiclij though large enough to include, were not used with reference to the 
possibility of the particular contingency vrhich afterwards liaj>pens. I take it 
that what Mr. Heinrichs in .effect said to Karim was— * I will do my best to 
persuade your father Kensey to mahe due provision for you, and until I succeed 
in persuading him wo will pay you the Es. £00 a month,’ Obviously it is 
impossible now tliat Kensey is dead for Mr. Heinrichs to persuade Kensey to do 
anything. The impossibility of the event upon which the promise iseonthigent 
has the same effect upon the contract as the impossibility of the act which is the 
object of the agreement. Supposing Mr. Heinrichs had said : MVe will pay you 
Es. 500 monthly until your father attains the age of 60, * and the father died at 
the age of 50, would Glade have been bound to continue the payment after the 
father’s death ? If not, then why should they he bound to continue it undei’ 
the circumstances of the present case ? 

From the decision of the High Court the plaintiff appealed. 

The only question in this appeal was as to the construction of 
the letter of 4th August, 1894, the appellant contending that 
the respondents continued liable under it, and the respondents 
contending that their liability ceased on the death of the 
appellant's father Nensey Peeroo, 

Lmosoii Walton^ K.O., and J". D, Mayne iov the apj)ellant. 

B, Haldane^ K.O., K.C., and S, Passer 

for the respondents, 

[1901, April SOfch ] — Zawson there is 

some express language to terminate the defendants^ obligation^ 
it would continue. Their liability continues Until the plaintiff 
has obtained maintenance from his father. The father^s death 
has of course rendered it impossible for him to make provision 
for his son, but it is submitted that the father's death does 
not relieve the defendants from the obligation : in fact the event 
on which the liability was to terminate has not happened. It is 
submitted the intention was that the son should be supported as 
long as he required it, and not only until the death of his father^ 
and if it was not intended that the allowance was to continue, it 
should have been expressly so stated. . ; 

a) ( 1869 ) h. E, 4 Q. B. 180 (185). 
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J, B, Mapie on tlie same side: — The son had an interest 
in the partnership independent of his father and one which 
would not have been terminated on his father^s death ; this 
allowance was consideration for his agreeing to the dissolution 
of the partnership ; it ought therefore to be presumed to continue 
after the father’s death. It must have been contemplated that 
it would compensate him for what he was giving up by agreeing 
to the dissolution of the partnership ; but if it ceases at his 
father’s death it do es not so compensate him. 

Counsel for the resp ondents were not called upon, 

[190 1 ^ J une 13th]-*— Their Lordships’ judgment was delivered by 

Loeb Hobhouse : — ^The question raised in this appeal is whether 
the High Court of Bombay has placed a wrong construction on a 
vrritten agreement made between the aiDpellant who is .plaintiff 
in the suit^ and the respondents who are defendants. The 
agreement is in the form of a letter from the defendants to the 
plaintiff^ dated 4th August 1894, and expressed as follows : — 

Mr. Earim Xexsey, , ■ ^ 

In eonsideration of your having at our request signed the agreement o£ 
dissolution of partnership made between I^fr. Peeroo 3Ialiomed and Messrs. 
Nensey Peeroo, Kassum Peeroo, Faznl Peeroo and yourself, and dated the 30th 
July last, wo hereby agree to pay you on behalf o£ Mr, Nensey Peeroo a sum 
of rupees five hundred per month payable on the first of each month until such 
time as your father, Mr. Nensoy Peeroo, makes provision for your maintenance, 
£0 as to give thereby himself the above sum every month for such maintenance. 

^ Yours truli', (Signed) Glade & CoarpAXX. 

The circumstances beariug on the nature of the agreement are as 
follows : — The plaintiff was a partner in trade with his grandfather 
Peeroo Mahomed, his father Nensey Peeroo, and his uncles Kassum 
and Pazul. The profits were shared in various amounts, the 
plaintifi’s share being two annas. It does not appear whether 
the partnership was for any definite period, or whether any notice 
was required to dissolve it. In the year 1894 a deed of dissolution 
w'as prepared and executed by the plaintiS’s four partners on the 
30th tluly. It contains statements of the pecuniary relations of 
each partner to the firm as shown by the books, whether a debtor 
, or a creditor to it, and of, the terms on which each is to retire and 
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release Iii spar tilers. The plaintiff^s father is stated to be very 
heavily; indebted. ' The plaintiff ' is- stated to be indebted^ and it 
appears by, the books proved by his tincle Faziil that his debts 
amounted to Es. 76^000 or more. The deed provides that he shall 
transfer all his interest to his grandfather ; that his debt to the 
firm shall be written oflf ; and that his grandfather shall free him 
from responsibility for any debt of the firm. 

The plaintiff hesitated to sign this document. ‘When the four 
others executed it they inserted a statement to the effect that he 
had not executed it^ but it was hoped that he would do so. 

The defendants carry on business in partnership under the firm 
of Glade & Co. They employed the plaintiff^s firm, or his father 
as one of the firm, to transact their mukadam business: and they 
were consulted about the dissolution. For some reason they were 
desirous that the dissolution should take place as arranged, and 
were willing to give the plaintiff some benefit to induce him to 
agree. Negotiations between them resulted in the letter of 4tli 
August now sued on ; and on the same day the plaintiff signed 
the dissolution deed. 

The plaintiff^s family are Khojas, w^ho, though Mahomedans, 
have some peculiar customs. It is not shown what is the custom 
prevailing in their caste with reference to a son’s right to 
maintenance from his father, nor is it shown what were the legal 
incidents of the property, of which the father appears to have 
been in possession, as between him and the family. At any rate 
no suggestion is made by the plaintiff that the custom of the 
caste gives him any stronger claim for maintenance than among 
Hindus a son would have against a father in possession of family 
property. Nensey Peeroo may have been bound to maintain the 
plaintiff out of family property ; but there is nothing to show that 
he “was bound to maintain an adult son, or to give him any definite 
sum or proportion, or to settle property on him by way of 
permanent provision. 

As a matter of fact Nensey Peeroo was on bad terms wfith the 
plaintiff and did not provide any maintenance at all for him.. 
''Gonseqiiontly .the plaintiff had recourse to 'the defendants '.who,, 
paid him the stipulated sum , up to the month of April, 1898. la -' J 
March of that year. Nensey Peeroo died.-' The defendants then 
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aeclined to pay anything more, conceiving that their liability did 
not extend beyond Nensey Peeroo-’s life. 

Theplaintii alleges that his father, to whom he took out 
administration, died not only intestate but insolvent, and that the 
defendants had agreed unconditionally to secure him an income 
of Es. 500 per month. On that view he brought the present 
action, which was tried in the High Court before Air. Justice 
Tyabji. That learned Judge declared that the stipulated amount 
was to be paid to the plaintiff for his life, and passed a decree on 
that footing. His reasons are not stated. On appeal by the 
defendants, the Court, consisting of Chief Justice Jenkins and 
Mr. Justice Candy, was of a difierent opinion, and dismissed the 
suit. 

The learned Chief J ustiee held that the liability of the defendants 
was intended to take the place of the maintenance which it was 
expected that Nensey Peeroo as a father would allow to his son 
without any intimation that there is anj' joint family property or 
that the father is subject to legal claims for maintenance of an 
adult son. The learned Judge speaks of him as a Mahomedan 
father’, Mr. Justice Candy construes the document to mean that 
the defendants were to do their best to persuade the father to 
make provision for the son, and wei’e to pay him Es. 500 a month 
until they succeeded in that work of persuasion. Then finding- it 
proved that the defendants had done their best to persuade 
Nensey Peeroo while he was alive, he held that their contract had. 
been fully performed. The grounds taken by the two learned 
Judges differ in expression, but in substance they amount to the 
same thing, viz., that the obligation of the defendants to maintain 
did not extend beyond the life of Nensey Peeroo. If the 
inheritance then devolving on the plaintiff has turned out to he 
insufficient, that was a contingency not provided for. The 
defendants did not undertake that Nensey Peeroo should die rich 
enough to leave the plaintiff an inheritance worth Ks. 500 per 
month. 

Their Lordships have no hesitation in concurring with the 
decree appealed from. It is true that the agreement provides for 
payment by the defendants to the plaintiff without any definite 
limit of time except the making .of a provision by Nensey Peeroo • 
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and it was argued at the Bar that the provision intended was an 
actual settlement of property by the father on the son in 
perpetuity. That puts a strain on the words which they cannot 
bear. Gifts or contracts expressed to be for maintenaiicej and 
indefinite as regards duration^ may be shown by the acts of tho 
parties or other circumstances to be intended to operate in 
perpetuity : lint pnmdfaeie they are limited to the life either of 
grantor or grantee. In this case tho language of the contract 
points strong!}^ to the life of tho intended or supposed grantor as 
the limit of the benefit. Whatever may be the relations between 
a Khoja father and son in this respect^ the maintenance spoheii of 
is one to be given by the father himself ever^’' month to the son^ 
just as a Hindu father in possession of family property might 
make a definite allowance to his son. What the defendants 
’guarantee is that the father shall be bound to allow Rs, 500^ and 
that if he does not they will pay on liis behalf. There is nothing 
to show that they intended to incur more liability than Nensey 
Peeroo would have incurred if ho had executed a bond obliging 
himself to pay his son Rs. 500 for maintenance. Upon his death 
his paternal obligation to maintain his son would come to an end, 
and the soiVs share in the family property would take its place. 
The defendants have not guaranteed the amount of Nensey 
Peeroo^s estate, nor have they undertaken to pay, on his behalf 
and by way of maintenance, money which could only bo expected 
to come from him while living, 

Such being tire reasonable construction of the agreement on its 
face, it only remains to say that there is nothing in the position 
of the parties to give it any other construction. A great deal has 
been said at the Bar of the plamtiff^s relinquishment of his 
interest in the partnership. For all that appears his interest was 
nothing more than a right to have the accounts taken and the 
surplus, if any, divided. No attempt is made to show that the 
terras on which' he retired were other than favourable to him, or 
that by the contract as now construed the defendants did not pay 
an ample price for avoiding the litigation on which he might 
have insisted. Allowing that the expressions of the contract are 
not precise, and that the construction placed on them by the first 
l3ourt might be shown under supposable circumstances to be the 
i'J I. 


imh 


Il^ENBEV 

HEIXEI0H5. 


THE INDIAH 'LAW BEPORTS. [V^OL. XXV. 


Kkmu 

Ks^'Sky 

HEIKillCHS. 


true one, their Lordships find nothing in the evidence to suggest 
that the meaning which most easily fits the words leads to any 
unreasonahie conclusion, or that it was not the real intention ot 
the parties. 

They %vill humbly advise His Majesty to dismiss the appeal. 
The appellant must pay the costs. 

Appeal dimmed* 

Solicitors for the appellant ^^Messrs. Payne and Lattey. 

Solicitors for the respondent ; — Messrs. Cameron^ Kemm ^ Co* 
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Befon Bir L* Jenhins, Chief Jiistke^ mid Mr* Justice OhandomrJcar* 

SHAPvIFA (ouiaiNAL Defendant), Appellant, v* HUNEEHAX 
(opjgisal Plaintiff), Eespondent.^ 

Mino7^-^Btdt to recover custody of — Suit h/ a father f07^ the recovery of his 
children illegally detained — Tort — Death of defendant pending suit — 
Bu 7 '‘vhal of cause of action against defendant s heirs — Practice — JProoedm'C. 

A Civil Court has jurisdiction to entertain a suit by a father to recover 
possession of his minor children illegally detained by a stranger. Such a suit is 
not barred by the provisions of the Guardian and Wards Act (YIII of 1890). 

A Mahomedan sought to recover possession of his minor daughters, who were 
alleged to have been illegally detained by the defendant Mukimbhai. Pending 
the suit Mukimbhai died, and the suit was continued against his widow Sharifa 
as his heir and legal representative, on the ground that the minors were in her 
possession* 

Eeldi that the cause of action did not survive as against the widow of the 
deceased defendant, and that therefore the suit could not proceed* The cause of 
action which gave rise to the suit was extinguished when the defendant Mukini- 
hhai died. 

Second appeal from the decision of E. H. Moseardi, District 
Judge of Surat, reversing the decision of R^o BaMdur K. B. 
Marathe, First Class Subordinate Judge at Surat. 

The plaintiff, a Mahomedan, sued to recover possession of his 
two minor daughters, aged. 13 and 11 years, I'espeetively, from one 
Mukimbhai Dhumunbhai, the defendant, alleging that he had left 
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them with the defendant on his (plaintiffs) way from Bombay to 
J tinag4d^ and tliat on his return defendant refused to give them 
up, 

Mukimbhai pleaded in^er alia that the suit would not lie^ and 
that the plaintiff was not entitled to the custody of the minors as 
they had been married according to Mahomedaii law and custom 
to defendant'^s sons with the plaintiffs knowledge and consent. 

During the pendency of the suit the defendant Mukimbhai 
died ; and the plaintiff thereupon placed on the record the defend- 
ant's widowj Bai Sharifa^ as his heir and legal representative^ and 
proceeded with the suit. 

Bai Sharifa pleaded inUf aim that the cause of action did not 
survive as against her. 

The Subordinate Judge held that the suit lay against Mukim- 
bhai, and that the cause of action survived as against Sharifa, his 
widow^ as the minors were in her possession. But he found that 
they had been married to Sharifa’s sons with the plaintiff’s 
knowledge and consent. He therefore held that the plaintiff was 
not entitled to the custody of the minors, and dismissed the suit. 

On appeal the District Judge held that the cause of action 
survived as against Sharifa, as the minors were in her possession, 
and that although they had been married to Sharifa's sons, the 
marriages were not legal for want of plaintiff’s consent and 
authority. He based his finding of this fact upon alia) 

certain entries in the Kazi’s books. 

He reversed the first Court’s decree and awarded the plaintiff’s 
claim. 

Against this decision Sharifa preferred a second appeal to the 
High Court. 

,6'. X Bao and i?. W, Besai iov appellant (defendant) The 
lower Court has misconstrued the entries in the Kazi’s register. 
It was also wrong in holding that on the death of the original 
defendant, Mukimbhai/ the cause of action survived as against 
his widow. The suit is based upon a tortious act committed by 
the deceased Mukimbhai. On the death of the wrongdoer, his 
heirs and legal representatives cannot be held responsible for his 
acts. The suit therefore comes to an end. Actio penomlk norit-iir 
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cum]JGrsond — T /fillips v. If Miikimbliai',s heirs have 

committed any separate wrongs a fresh action should bo brought 
against them for itj, but the present suit cannot be continued 
against them on the cause of action which existed against 
Mukimbhai, 

MamihJiai Namhiud for respondent (plaintiff) There is no 
misconstruction of any documents, but assuming that the KazPs 
register is misconstrued, the finding of the lower Court does not 
rest entirely upon the entries in that book. There is other 
evidence in the case which supports it, and the finding being one 
of fact is conclusive in second appeal. The suit is one for the 
recovery of the minors illegally detained by the deceased 
defendant and after his death by the present defendant. The 
maxim Actio penomlh does not apply. It applies in cases where 
damages are sought to be recovered for the tortious acts of a wrong- 
doer. PhilUfs V. shows that the cause of action does 

survive in an action for the recovery of a specific chattel, 

[JexIviks, “Can a minor be treated as a chattel ?] 

Xot now, though it was so under the Roman Law. For 
damages, the cause of action does survive. 

[JenkixS; C.J. — The detention of the minors by the widow is 
not an act done in her capacity as heir of the deceased defendant.] 
No ; but she illegaily detains them after his death. The objec- 
tion to the continuance of the suit is purely technical and nothing 
can be gained by compelling the plaintiff to file a fresh suit. The 
present defendant has been a party to the suit almost from its 
beginning and cannot be prejudiced. Section 578 of the Civil 
Procedure Code (Act XIV of 188:^) covers a case like the present. 
[Jexkixs, C J. — Can such a suit lie in a Civil Court ? 

Such a suit will lie in Indian Courts, A writ of /lahea^* cofp?^s 
can only be issued by the High Court, and that too within the 
local limits of its original jurisdictium Section 491 of the 
Criminal Procedure Code (Act V of 1898) prevents the High 
Court from issuing such a writ to residents in the mofussiL 
pEKiOTS, 0.J ."—“Are there any English case where an action was 
brought by a father to recover the custody of his minor children f] 
a) (1883) 24 Cb, 1). m ■ , \ (2) (1883)21011. a 43a 
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:Dominm Eeso v. Smith 0.) and The Queen v. seem to 

show that an action would lie at common law. A writ of habeas 
corpus is a summary remedy, but it does not exclude the ordinary 
remedy by action. There is nothing in the law of India to bar a 
suit like this. Section 11 of the Civil Procedure Code (Act 
XT V of 1882) empowers a Civil Court to try all suits of a civil 
nature except those the cognizance of which is barred by any 
enactment. There being no enactment debarring such a suit 
the Court is competent to tiy it. Such suits have often been 
brought in Courts in India. Were it otherwise, the High Court 
having no power to issue a writ of habeas corpus to residents in 
the rnofussil, there would be no remedy to the aggrieved party in 
a case like the present. 

Mayne on Hindu Law (6th Ed.), page 222 ; In re TV. H. Hutton 
and Ms Muchoo v. Arzoon Sahoo^^) ; Raj Begum v. Nawab 

Besa Hossein(^'> ; Abasi v. Dtmne^^'> j Krishna v. RecuW^'> ; Venh- 
amma v. Savitramma<’^^ ; Appeal from Order No. 5 of 1892. 

G. S.Rao in reply Wo submit that the law in India is 
substantially the same as in England. In England no action 
lies at the instance of a father who seeks to i-eeover the custody 
of his minor children. His remedy is either by a writ of habeas 
corpus or by petition to the Court of Chancery. ^So too in India a 
writ of habeus corpus may be issued in Presidency towns, whilst 
in the IMofussil, Act IX of 1861 enabled a father to recover the 
custody of his minor children hy an application to the District 
Judge aud not hy a regular suit. Upon such application the 
District Judge had power to order the production of the children in 
Court and pass such other order as he deemed proper. This Act 
(IX of 1861) is now repealed by the Guardian and Wards Act 
{ ^ III of 189 0), and the provisions of this Act as regards the custody 
of minors are reproduced in Act VIII of 1890. The Legislature has 
thus provided a special remedy in such cases, and that remedy 
alone should be resorted to.^ In most of the cases cited no 
objection was raised to the jurisdiction of the Court. 


(1) U733-34J Strange’s Rep. 9B2. 
(IS57) 7 E. & B. 18G at p, 193. 


® (1866) 2 W. E. 76. 
(6> (1878) 1 All. 598. 
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Jekkins^ OJ. :~Tiiis is a suit hy a Mahomeclan father to recover 
possession of his two daughters, his case being that he left them 
with Mukinibhai Dhumunbhai, who afterwards declined to restore 
them. The defence on the merits was that the plaintiff had 
willingly given the two girls in marriage according to Mahomedan 
law and custom. 

The first Court on the evidence held this plea established^ but 
the District Judge on appeal came to the opposite conclusion. 
The appellate Courtis decision; however, proceeded on a misappre- 
hension as to the effect of Exhibits 5i and 55, so that in no case 
could it he allowed to stand. The only question is whether wc 
ought to send the case back or dispose of it here on the other 
grounds urged before us. 

The first point for consideration is whether such a suit will lie, 
for it is argued that the analogy of English procedure and the 
provisions of Act VIII of 1890 are opposed to its maintenance. 
We are, however, concluded by authority ; for it has been held by 
Mr. Justice Bayley and Mr. Justice Gandy, in appeal from Order 
No. o of 1892, that such a suit will lie. It appears to me under 
the circumstances profitless to eater on any discussion of the 
question ; for even if we disagreed with that decision we could 
only refer the matter to a Full Bench, When, however, the 
Legislature comes to amend Act YIII of 1890 (which I trust may 
be at no distant date), it will, I think, bo worthy of consideration 
whether the procedure under the Act should not be explicitly 
substituted for an ordinary suit and the position of a father at 
the same time made clear. 

Another objection urged— not now for the first time, but from 
the very first — ^is that the cause of action came to an end on 
Mukirnbhai^s death. The lower appellate Court has held that 
the cause of action survived. Now this means that it could be 
continued against his successors, but while the District Judge so 
held, he failed to give effect to his opinion, for he allowed the 
suit to proceed against one only of these heirs on the ground that 
the suit was not against the estate of the deceased but against 
him personally, and after his death against the person who in 
succession to himself unlawfully detains the minors.’-^ In other 
words it is the present defendant's wrong, that justifies the 
continuance of the suit against her. 
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But clearly lier own wrong can only be matter of adjudication 
in a suit commenced against her^ therefore there was in strictoess 
no Jurisdiction to pronounce on it in a suit commenced against 
another. It is said^ however, that section 578 of the Civil Pro- 
cedure Code cures the defect ; hut if in this suit there was no 
Jurisdiction to try the defendant’s individual wrong, this is not 
so* Besides this, as I have already indicated, the District Judge’s 
misapprehension of Exhibits 64 and 55 would in any case have 
necessitated a reversal, so that we do not reverse or remand the 
decree on the ground that the suit was wrongly continued against 
Sharifa, but being compelled to reverse it on another ground I 
find in this objection a reason for not remanding it. I am glad 
to be able to arrive at this decision In view of the age the girls 
have reached and the time they have been in their present custody* 

The decree therefore must be reversed. Each party to bear 
his or her own costs throughout. 

ChaxdayaukaU; J. ;~-This was a suit instituted by the plaintiff 
Munekhan Shavlikhan in the Court of the First Glass Subordinate 
Judge at Surat to recover possession of his two minor daughters 
from the defendant Mukimbhai Dhumunblmi. That defendant 
pleaded^ inUr alia^ that the jDlainiiff was not entitled to the 
custody of the girls, as he had given them away in marriage, 
according to Mahomedan law and custom, to the defendant's 
sons, and that the claim was barred by Act YIII of 1890, The 
defendant Mukimbhai, however, having died while the suit was 
pending, his widow, Bai Sharifa, was brought on the record as his 
heir. In her written statement she adopted her husband^s plea, 
but contended that the suit after his death did not lie, as the 
cause of action mentioned in it could not survive as against her. 
The Subordinate Judge overruled all the legal pleas raised by the 
deceased defendant and his widow, but rejected the plaintiff^s 
claim on the ground that the girls had been married with the free 
will and consent of the plaintiff. 

The plaintiff appealed, and the District J udge of Surat has 
found that form of marriage was gone through between the 
defendiiiit^s deceased husband Mukim, as representative of his 
two sons on the one part, and as between some other persons on 
behalf of the plaintiff Is minor daughters on the other part, but 
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that it is not proved that this person, who represented himself 
as the father of the minors, was the plaintiff-/^ He therefore 
reversed the Subordinate Judge^s decree and awarded the claim. 

Three points have been raised before ns in this second appeal 
against the District Judge^s decree, vk. (1) that the plain tiff^s 
remedy is not by a regular suit in the Subordinate J udge^s Court 
but by an application under the Guardians^ and Wards" Act (Act 
VIII of 1830) to the District Judge; (2) that as the suit wms 
originally instituted against the defendant Mulviiabhai Diiuinum 
bhai for his tortious conduct in illegally depriving the plaintiff of 
his children and detaining them in his custody against the wdll of 
the plaintiff, the cause of action abated on the defendant’s death 
and did not survive against his widow or any other heir ; and (3) 
that the District Judge has misconceived the evidence in the case 
ill finding that the plaintiff did not give away his daughters in 
marriage to the defendant’s sons. 

As to the first point, there are some rulings of the Calcutta 
High Court, reported in Sutherland’s Weekly B/eporter, that 
under Act IX of 1861 a father wdio seeks the custody of his 
children should proceed by an application to a District Court and 
not by a regular suit in the Court of a Subordinate Judge, On the 
other hand, in the matter of the petition of KasM Qhmcler SenP-'^ 
Broughton, J., held that the Act did "''^iiot create any new right 
or liability, but it simply provides a special remedy for a right 
or liability already existing. That being the case, parties might 
resort either to the ordinary form of a suit or resort to the 
special form given by the Act/" and he relied in support of that 
view oil the cases referred to by Sir Barnes Peacock in the case 
of The Collector of Fuhia v. RomanathS^'^ The High Court of 
Madras adopted the same view in Krishna v. ReadeS^^ They 
were all rulings under Act IX of 1861. That Act has been 
repealed by the Guardians^ and Wards" Act (YIII of 1893), and 
though its provisions have been more or less reproduced in the 
latter, the language of the Guardians’ and Wards" Act is not 
altogether free from difficulty. The Punjab Chief Court has 
indeed held in niling No. 10 of the Punjab Records for 1897 that 

(2) (1867) Ben. L. Rep. Sup, VoL p, 680. 
m (1885) 9 Mad, 31, 


U) (1881) 8 Oal 266. 
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a father claiming tlio custody of bis childx’on is, since the passing 
of the Guardians^ and Wards^ Act^ debarred from proceeding by a 
regulai’ suit, but must proceed by -an application under that Act 
to a District Court. 

There is^ however^ a decision of this Court, in appeal from 
Order ISTo. 5 of 1892^ where the point which we are now consider-, 
iiig was gone into by Bay ley and Candy, JJ., and it was held that 
the Guardians^ and Wards’ Act did not debar a Subordinate. Judge 
from entertaining a suit of this nature. In the absence of any 
express enactment to the effect that the special remedy provided 
by the Guardians’ and Wards^ xAct wuxs intended by the Legislature 
to supplant the ordinary remedy, we think we ought to follow 
the decision of this Court in the ease above cited. We therefore 
hold that the suit was rightly brought in the Subordinate Judge’s 
Court. 

Passing, then, to ^he merits of the case, we think that the 
District Judges finding, that though the marriages are proved, 
the plaintiff was not present and somebody else represented 
himself at them as the father of the minors^ is based on a mis- 
conception of the evidence in the case. He declines to accept the 
testimony of the witnesses examined for the defendant, because, 
as he puts it, these people belong to the lowest dregs of the 
popiilaee.^^ We cannot, it is true, interfere with the Judge’s 
appreciation of the evidence ; but the reason ho has given for 
discarding their sworn testimony appears to be not a legally 
sound reason, because it is tantaiiiount to saying that the evidence 
of people who ‘^belong to the lowest dregs of the populace^’ is 
for that reason absolutely inadmissible. The District Judge, in 
fact, omits to consider the evidence of these witnesses on its 
merits because their status in society is low. This Court cannot 
accept a finding of fact arrived at without an application of sound 
principles to the consideration of evidence as binding upon it. 

Apart from that, however, the finding of the District Judge is 
also based upon a misreading of the two entries in the Kami’s 
books (Exhibits Nos. 64 and 55). These are in Persian, and 
have been ofiicially translated for us ; and we do not think that 
they are open to the criticism of the District Judge that they 
contradict the deposition (Exhibit 84) of the Naib Kazi. It is 
: ■'b892--»2 
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not necessary^ however^ to reverse the decree and remand the 
case for a fresh finding on this ground^ because we think the 
appellant is entitled to succeed on the other ground which has 
been argued before us. 

The suit was originally brought against the defendant Mukhim- 
bhai for his tortious conduct in illegally depriving the plaintiff 
of the custody of his children. It was of the nature of an aetia 
personalis, and it is clear law that the cause of action in such a 
suit does not survive when the defendant dies. As held in 
Phillips V. Homfmy^P penal actions arising from wrong are not 
generally available against the heir. The mere fact that the 
present appellant is MukhimbhaPs widow and heir cannot there- 
fore make her responsible for his wrong. If she had^ after 
his death; detained the minors in her custodjr^ it is a fresh tort; 
giving rise to a new cause of action^ for which a fresh suit would 
have to be brought. It is contended before us that in allowing 
the suit to he continued against the appellant as the widow and 
heir of the deceased defendant, the lower Court has committed a 
mere irregularity, and that we should not reverse the decree 
under section 578 of the Code of Civil Procedure. But it is not a 
mere irregularity. The objection which was taken in the Sub- 
ordinate J udge^s Court at the outset goes to the very root of the 
case, as the cause of action which gave rise to the plaint and on 
which the merits turned was extinguished, according to law, the 
moment the defendant died — ^see per Melvill, J,, in Fakir a v. 
Konherrav in special appeal No. 342 of 1873 and in Sakharam 
V. Fholapa^^^ in special appeal No. 244 of 1876. If we yield to 
the argument we should be practically allowing a suit brought 
against A for his tort to be continued on his death against B for 
the same, merely because B happened to be one of A’s heirs. The 
minors have now arrived at the age of discretion, and there can 
be no hardship in leaving the plaintiff to such remedy for the 
recovery of his children as he may have by law. 

I therefore concur in reversing the decree of the Court below 
and rejecting the plaintiff^s claim, leaving each party to bear his 
or her own costs in all the Courts. 


Decree reversed. 
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Before Mr* Jmtice Candy mul Mr* Justice Croim* 

JANABBAlSf (OS101KAL DEFENBAi?f), Appellant anb Applicants, p. 

IlTILKANTH AND OTHERS (ORIGINAL PlaINTIPPS), BESPONDENTS AND 

Opponent.^ 

JPmctice-^Decfee — JSxecutmi — Btmj of exeetdion — Civil Froeedure Code 
(Act ATJF of 188, 9)p sections 545 md BJjd* 

All appellate Court cannot pass an order under section 546 of tKe Civil 
Procedure Code (Act XIV of 1882) for a stay of execution of a decree under 
appeal until an order has been made for the execution of the decree. 

The defendant Janardan Govind presented an appeal against 
the decree of the First Class Subordinate Judge of Belgaum to 
the High Court. After the admission of the appeal he applied 
to the High Court, under section 545 of the Civil Procedure 
Code (Act XIV of 1882), for a stay of the execution of the lower 
Courtis decree pending the disposal of the appeal, on the grounds 

( 1 ) that three of the respondents were residents of the Native 
State of Sdngli and had very little prof>erty in British India, and 

( 2 ) that all the respondents were so involved in debt that it 
would be difficult to recover the decretal amount from them in 

^ case the decree of the lower Court were reversed. 

A rule nisi having been issued, 

i?. A. Bhagvat showed cause. 

3L V» Bhat contra. 

Canbv, J. This application was made under section 545 of the 
Civil Procedure Code. It is not alleged that any order has been 
made for the execution of the decree 5 therefore no order can be 
passed under section 546 of the Civil Procedure Code.. We 
discharge the rule with costs. 

discharged. 


^ Civil Application Ko. 421 of 1900, 
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before Sif ]j, Jenlcins^ Chief Justice, and 3I-r. Justice Cheendavarkar. 

ilTKAEAM GOPAL a'nd others (obigik^l Hr pendants), Appellants, 
t\ PAX L1TI\ANG bADAPAAl (original Plaintifp*), Bespondent** 

Zimiiation Act {XV of 1877), sections S and riffid of 

ctjopeal Application f Of copies- — JSaclusion of twie in cotnputmg the period 

of limitation. 

So long as tlie riglit o£ appeal is subsisting, an appellant is entitled tmder 
section 12 of the Limitation Act (XV of 1877) to aj)piy for a copy of the lower 
Court’s decree. The time requisite' for obtaining such copy should be excluded 
in computing the qjeiiod of limitation prescribed for the appeal. 

Svt/aclat-un-nisaa v. Mnlamrmdi'^') and Sitamm v. Samji&) followed. 

Seoosd appeal from the decision of J. J. Heaton, District 
Jixdge of Nasik, rejecting an appeal against the decision of Edo 
Saheb R. T. Kirtane, Subordinate Judge of Malegaon. 

The plaintifi sued to recover Es. 40b from the defendants due 
under^ a mortgage bond. A decree having been passed in 
plaintifi s favour, one of the defendants appealed to the District 
Court, •which rejected the appeal as time-barred on the followino- 
grounds: 

The decree was dated April 22ncl. On April 23rd the vacation began and 
on June 5th, the day the Court reopened, the application for copy of decree was 
made. _ Before this last vacation it was not tho custom to accept applications 
for copies dunngthe vacation : but recently the Higlr Court has JLi that 
such applications shall be received during vacation. This rule was in force 
dunug the last vacation. Appellant argues that this new rule was a chano-e in 
a well-known emstomand that he could not be expected to he aware of iUnd 
that his Ignorance of and failure to conform to the new rule are suffioiont ci^!I 
within the meaning of section 5 of tho Limitation Act TTo,! « it 
himself presented the application for a copy of the decre:, I wculd3t“n 
consideration to this argument. But dt was his pleader who presented 1 in 
whom Ignorance of the rule cannot he excused. Appeal reiecte/a, t i ’ ? 
Costa on appellant, who must bear respondent’s co,sts. ^ ^ time-barred. 

Tbe defendants preferred a second appeal. 

« Second Appeal No. 1C8 of WOO, 

wiMWiisimsa Maoooir,,„,R,. 


VO'k XX Y*] BOMBAY SEEIEa, ' 

SadmMv ILBtikkU appeared fortlie appellants (defendants) : — 
If we liad presented tlie appeal on the day on whicli the Court 
reopened after the summer vacation, it would have been in time. 
The right of appeal was subsisting on that day under section 6 of 
the Limitation Act, and that being so, 'wo had a right up to that 
day to obtain copies. Under section 12 of the Limitation Act 
we are entitled to deduct the time during which we may obtain 
copies. We are therefore entitled to deduct up to the 5tli 
June, and we are in time — Sitaram v. Eamji in which_^/S'^yi'^c?fli^- 
mMiissa V. MukmmmcW'^ was follow^ed, 

Mahadeo B, CJmihal appeared for the respondent (plaintiff) 

The closing of the Court need not have prevented the appellants 
from making application for the copies. During the vacations the 
Courts are closed for Judicial purposes only and not for formal 
purposes such as applications for copies. 

Chaxdavaukab, J. The decree in the suit out of which this 
second appeal arises was passed by the Second Class Subordinate 
Judge of Malegaon on the 22nd of April, 1899. His Court was 
closed from the next day to the 5th of June on account of the 
summer vacation. On the 5th of June, when the Court 
reopened, the present appellant applied for a copy of the 
Subordinate Judge^s decree, and presented his appeal against 
that decree to the District Judge on the 14th of June. 

The District Judge has rejected the appeal as time-barred 
on the ground that the appellant could have, according to a 
circular of this Court, applied for a copy of the Subordinate 
Judge^s decree during the vacation as the office was open for that 
purpose. 

Section 5 of the Limitation Act says that if the period of 
limitation j)reseribed for any appeal expires on a day when the 
Court is closed, the appeal may be presented on the day that the 
Court re-opens. In the present case, however, on the 5th June 
when the Court reopened, the appellant^s right of appeal was 
subsisting, and so long as it was subsisting he was entitled under 
section 12 to apply for a copy of the decree and ask that the 
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time requisite for obtaining it should be excluded in computing 
the period of limitation for the appeal. This was the view taken 
in Si^adcit-vAi-nma y. and Sikiram v. Rarf^iS^^ 

Following those rulings we reverse the decree of the District 
Judge and remand the case, with a direction that the appeal be 
admitted and determined in accordance with law. Costs to 
abide the result. 

Decree revereed mid case remanded. 
(1) (1897) 19 Ail. 312. (2) (1900) P. S. p. 53. 


APPELLATE OlVIL. 


Before Sir L. JenUns, Oldtf Justice^ and Mr» Justice OJimdamrhar. 

PAHBHABINATH BAKHABAM (oBiaiirAL PiiAXirTii’i' 1), Appellant, t?. 

BHANKAB HABAYAN JOSHI (oeioikai. DEPBTOANf), Besponbbot.^ 

Limitation Act {XT of 18T7)i sectmiso and 12 — Afpeal^Msuclusion of 
time for ohUmiing copies of judgment and decree appealed against.. 

All application for a copy of the decree may he made by an intending apiiellant 
at any time within the prescribed period of limitation, and he is then entitled 
nndex’ section 12 (in computing the period of limitation) to exclude the time 
requisite for obtaining such copy. 

By section 6, in case the period of limitation prescribed for an appeal expires 
on a day when the Court is closed, the appeal may be presented on the day the 
Court re-opens. An application for a copy of the decree may be made on that 
days and if so made, the time for obtaining such copy is excluded under 
section 12. 

Bo long as the right to present an appeal subsists, the exclusion sanctioned by 
section 12 of the Limitation Act (XY of 1877) applies. 

Bigadat-m-Wissa v. Muhammad Mahomed followed. 

Seconb appeal against the decision of H. F. Aston, District 
Judge of Poona, dismissing an appeal against the decree of B4o 
Sdheb K* E, Jalihal, Subordinate Judge of Khed. 

The plaintiffs brought a suit to redeem and recover possession 
of certain property. The Subordinate Judge passed an instalment 


^ Second Appeal Ho. 605 of 1900. 
ar (1887) 19 Alb 342. 
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decree in plaintiff*s favour on the lOth April, 1900. Being 
dissatisfied with the decree the plaintiff appealed to the District 
Judge on the Blst May, 1900, that is after the expiration of the 
period of thirty days prescribed by article 152, schedule II of 
the Liiuitation Act, for presenting an appeal to the District 
Judge. The Judge dismissed the appeal as time-barred* The 
following is an extract from his judgment ; 

The judgment of the lower Ooiirt at Khed was given on lOtli April and the 
Court was closed from 12th Ajarii to 29th May. Copy was not applied for till 
the 30th May at Xhed. That was the day on which the appeal should have 
been presented. 

It was therefore the appellant’s own fault in not aj^plying earlier for a copy of 
the judgment sought to be appealed against that his appeal was not presented in 
time. 

This appeal is dismissed as barred by the law of limitation, there being no 
sufficient reason to excuse the delay. 

Plaintiff 1 preferred a second appeal. 

SMvram F. Bhandarhar for the appellant (plaintiff 1). 

Eio Bdhddur Qham^ham JSf* Nadhani for the respondent 
(defendant). 

Jenkins, C.J. This is a second appeal from the decision of 
the District Judge of Poona., who dismissed the appeal to his 
Court as barred by the law of limitation. 

On the 10th April, 1900, judgment in the suit was given by 
the lower Court at Khed. On the 12th April that Court was 
closed and so remained until the 29fch May. On the 80th May, 
the day of re-opening, an application was made for a copy of the 
decree i it was obtained on the 81st and on the same day the 
appeal was presented. 

Under the Indian Limitation Act of 1877 an appeal to the 
Court of a District Judge must be presented within thirty days 
from the date of the decree appealed against. By section 12 of 
^the Act, however, it is provided that in computing the period of 
limitation prescribed for an appeal, the day on which the 
judgment complained of was pronounced, and the time requisite 
for obtaining a copy of the decree appealed against shall be 
excluded •. and it is clear that this exclusion can be claimed on 


Pahdhaei- 

XAUK 


THE INDIAH LAW BIPOETS. [VOL. XXV. 


whateyer day tlie application is made within the prescribed period 
of limitation^ oven though it be on the last. 

Then again it is provided by section 5, that if the period of 
limitation prescribed for any appeal expires on a clay when 
the Court is closed, the appeal may be presented on the day the 
Court re-opens. The only question is whether the right thus 
reserved to a would-be appellant entitles him to the exclusion of 
the time requisite for obtaining a copy of the decree -when he 
mates his application for. that purpose on the day the Court 
re-opens. It may be said that section 5 does not extend the period 
of limitation, but merely permits the appeal to be presented on a 
particular day outside the peidod of limitation, and it must be 
conceded that ground for such an argument is to be found in the 
phraseology of the Act. On the other hand, it may be said that 
such an interpretation adheres too much to the letter of the Act, 
and that if the application for copies is made at any time when 
the right to present an appeal subsists the exclusion sanctioned 
by section 12 applies. 

It is a matter of no great importance which view be taken of 
the Act, so that the point be settled one way or the other. Now 
as far back as the 17th of March, 1897, a Division Bench of the 
Allahabad High Court after a full and careful consideration of 
the matter decided in favour of the second view {Sii/adat’^tiu- 
Nma v. MuJiammad Mahomed and, as far as we are aware, in 
no reported ease has dissent from that view been expressed. In 
fact on more than one occasion that decision has been accepted 
as an authority in this Court. 

Under these circumstances we think we should, notwith- 
standing all that may be urged on the other side, refrain from 
disturbing this rule of practice and should adhere to the decision 
of the Allahabad High Court. 

Therefore the decree of the District Judge should be set aside 
and the case remanded to the lower appellate Court for trial 
according to law. The costs of this appeal will abide the event. 

Decree reversed^ 


(1) {mi) 19 AH. 342. 
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Before Mr* Justice Ckind^ md Mr* Justice Crowe* 

RIMDAS AND OTHERS (ORIGINAL PlaINTIPFs), APPELLANTS, V* 

YA^^IUSAMIEB and others (original Defendants), Respondents.* 

B-es jiuUeatu— Civil JProcedv.re €ode{Act XIV of 1882). section 18, 
ex;plo/iiatlon II— -Belief not claimed hi former suit, 

A mod B as his agent and trustee in possession o£ certain lands, complaining 
that B had been dealing ^vith the lauds as if he (B) were the owner, and had 
mortgaged them to C. C was made a defendant in the suit. B pleaded 
that he was the owner of the land and not merely agent of A. C also pleaded 
that B was .owner, and he produced the mortgage deed and stated that if ho 
were paid his de])t he would not dispute A*s claim. The term in C’s mortgage 
deed was one year, at the end of which if the debt were not paid C was to he 
^at liberty to enforce his charge. A prayed merely for possession, and no issue 
was raised or relief asked in respect of C’s mortgage. The Court held that B 
was agent, not o^nier, and gave A a decree for possession. Subsequently on the 
expmition of the year allowed in the mortgage deed, C sued A and B to enforce 
his mortgage, alleging that even though B might not be owner A had allowed B 
to deal with the land and to hold himself out as owner and that thus the mort* 
Both the lower Courts held that the suit was res jiidicata under 
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gage was valid. 

explanation II of section 13 of the Civil Procedure Code, on the ground that 
C’s present claim might .and ought to have been made a ground of defence in 
the former suit brought by A. 

Jleldf reversing the decisions of the lower Courts, that the suit was not barred, 
as no relief was asked or granted as against C in the former suit, though he 
was a party to it. 

Second appeal from the decision of B. 0. Kennedy, Assistant 
Judge, F.P.^ of Bijnpur, confirming the decision of llao S^iheb 
11. S. Phadnis^ Second Class Subordinate Judge at Bijjipur. 

Suit on a mortgage executed to the plaintiff by defendants 1 
to 5. 

The ease of defendants 6 to 15 was that the mortgaged pro- 
perty belonged to tliem and that defendants 1 to 5 were merely 
their agents and trustees in possession and had no right to 
mortgage it. 

It appeared that the mortgage in question was executed on 24tli 
November^ 1892. Before the expiration of the mortgage term^ 


* Second appeal No. 271 of 1900, 
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defendants 6 to 15 bronglit- siiit No. 204 of ls893 against the 
plaintiSs and defendants 1 to 5 to rGCover p ossession of the 
j)roperty comprised in the mortgage^ alleging tliiat defendants 1 
to 5 were their agents and trustees in po.sses5.don and Inxd no 
right to mortgage their property. They did not;, ho\veyer, piw 

in that suit to set aside the mortgage or for o, deeViaratioa that it 
was invalid. q 

Defendants 1 to 5 denied in that suit that the}' Y\('ere the agents 
of defendants 6 to 15 and set up their own propriedory title and 
the present plaintiffs supported their claim, Tlpey, however, 
failed in this contention, and a decree was passexd in that suit- 
awarding absolute and unconditional possession to (the plaintiffs 
therein (defendants 6 to 15 in this suit). 

. Plaintiffs thereupon brought the present suit the 

debt due to them on the mortgage and to enforce with A.ciarge 
on the mortgaged property. They contended that 6 _ 

to 15 were estopped from disputing the validity of 
having allowed defendants! to 5 to deal with thdf''^^^'d and 
to hold themselves out as owners. 

The chief defence now raised was tliat the suit-r?"^ ’arred 
under section 13, e:splanation II, of the Civil ProcedurndJ'^"^ ^ ^[XIV 
of 1SS3) as the matter ought to have been deciaeV i . the 
previous suit. 

The Subordinate Judge held that the claim was res jiodicata 
as against the land and against defendants 6 to 15, but he passed 
a decree for the amount of tlie mortgage debt against defendants 
1 to 5 personally. 

This decree was confirmed in appeal l)y the District Judge. 

Plaintiffs thereupon preferred a second appeal to the High 
Court. . 


8eimr (with F. Goldale) for appellants (plfiintlfis) *— 
The only point for eonsidervation is wliether the present suit is 
barred against- defendants 6 to 15 and against the land under 
section 13 of the Civil Procedure Code (Act XIV of 1882). IVe 
submit. it is not. The pilaintiffs in the former suit merely claimed 
possession of the land, but did not seek to free it from the mort- 
gage, They asked . no relief in respect of the mortgage which 
, therefore continued ixbforce^^^ This is clear from the pleadings in 
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tlic case. There was no issae on ibis point. The ^natter was 
tliercfore not heard and decided in the former suit. The question Bamu^vs 
is whether explanation II of section 13 applies. The validity YAzimlnm, 
of the mortgage mighty no doiibt^ have been raised in the former 
suit, but can it be said that it 02 {if/d’ to have been raised ? Look'* 
ing to' the pleadings in the former suit and the real contentions 
between the parties^ wo submit that the parties were not bound 
to go into the question of the present mortgage and that section 
Idj explanation II, does not apply, 

Branson (wiili B, A, Bhar^Vid) for respondents 6 to 12 and li 
(defendauts) Plaintiffs who ^Yere defendants in the former 
suit in which possession was sought ought to have set forth 
their claim as mortgagees and ought to have raised the question 
as to the validity of the mortgage. They were made parties to 
the suit^ and the oiil}^- reason why we made them parties was to 
obtain complete relief, i.e, relief against - them (the plaintiffs) 
who claimed as mortgagees and against the other defendants 
who had mortgaged the land to them. The plaintiffs therefore 
were bound to set up their title which was under the mortgage. 

They were bound therefore to rely upon the validity of the 
charge in their favour, and not having done so they are estopped 
by section 13 of the Code of Civil -Procedure, 

Oaxdy, J, : — The point for decision in this second appeal may 
be succinctly shown thus : A sued B as bis agent and trustee in 
possession of certain lauds, coinphuning iakr alia that 13 had 
'been dealing with llio lands as if he (B) were the otviier, and 
had hypothecated tlic same to 0. Though both B and 0 were 
defendants in that suit, A’s prayer w^as conllned to recovery of 
possession of the lands. He did not ask for any declaration that 
the. hypothecation by B in favour of 0 was invalid. 

B’s defence was that he was owner of the lauds and not merely 
agent of A. .C also pleaded that B was owner of the lands, and he 
produced the hTpothecation-bond, stating that if he was paid his 
debt he had no objection to the claim. The term in the bond was 
one year, at the end of wdiich time, if the debt was not paid, G 
\Yas to be at lil^crty to enforce his charge, The year had not 
then expired. 


THE iSDUN LAW REPORTS. [VOL. XXV, 

Tlie Court raked nd; issue as to tlie liypoiliecatioa-bond, but 
simply Keld tliat B was agent, not owner, and gave A an unfetter'* 
cd decree for possession. 

B appealed^ urging that be was owner to tbc lauds. 0 did not 
join in tbo appeal; but pending tlie appeal^ tbe year to tbe 
bypotliecation-bond baving expired, be sued A and B to recovei* 
tbe debt, and enforce bis charge, pleading that even though B 
might not be owner, still A had allowed B to told himself out to 
tbe world as owner, so the hypothecation-bond created a valid 
charge against tbe propei’ty. 

Both the lower Courts have held that this suit is barred under 
section 13 explanation II of the Civil Procedure Code, on the 
ground that C’s present plea might and ought to have been made 
a ground of defence in A^s suit. 

That is the question for our decision. The ansTver is that C 
was not a necessary party to A’s suit as framed. He could have 
been dismissed from the suit. He was not a defendant ’ in 
possession defending his title. He was a third party holding an 
hypothecation-bond from the person in possession. Though 
he w'as made a defendant by A, no relief was sought against 
him. The initial mistake was made by A, who though he joined 
C as a defendant, asked for no relief against him, and made it 
no ground of attack that the hypothecation was invalid, 
notwithstanding section 41 of the Transfer of Property Act (IV of 
1882). If A is harassed by this litigation lie was only himself to 
blame. 

Applying the above principles to this suit we see that A 
represents defendants 6 to 15, B represents defendants 1 to 5, and 
C the plaintifis. 

In this view the decree of the lower Courts on the preliminary 
issue must be reversed, and the case remanded for trial on the 
merits* Costs will abide the result. 

'Decree reurmh 
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Before Mi\ Justke Qhmdcmirlsar, on ref erence from Mr. Justice Cmidjj 
find M7\ Justice Wkitioorth 

ARDEBIR (ORIt^INAL PLAlSfTlFP), APPEIiLASSfT, VAJESIJJTG- 

(oEmiNAL Deeenbaxt Ko. 1}, Eespoisdext.’" 

LhnHation — Liruitatlon Aci{XV of 'lS7i')^ Boh. If Arts, G$ and 97 — Contract — 
Failure of i!OitsidemHoti-«-‘Vendor and f urchaser^ilo title in r (Melon to part 
of land sold -^Failure to gke possession to sendee — BvM h/ sendee for refund of 
p n rcliase-w oiieii^Compensatioii’^Bam ages. 

On, tlie 25tli Aiignisu, 189.1, A sold eerfcam property consisthig of forty-two 
?!r-p;irate plots of land to tlio plaintiff: hy a sale deod wliich contained the usual 
covonaiit for quiet enjoyment. The plaintiff obtained possession of tliirty-six 
of ilie plots, bnt not of the remaining six. The occupants of the latter had been 
in x) 0 £’session for many years and claimed to bo owners of them. On 6tii 
September, 1897, the x^iaintiff brought this suit for possession against A (his 
vendor) and the occupant of one of the six plots, and in the alternative he claimed 
compensation from A. Both the lower Courts found that A’s title to the plot in 
question had been extinguished at the date of the conveyance to the plaintiff 
in 1891, and' they hold that the x^aintiff’s claim for compensation was barred 
l y limitation under Article 62 of Schedule 11 of the Limitation Act (XV of 
1877), On second appeal it was contended that the plaintiff’s right to compen- 
sation arose only wlien the lower Court decided that he could not obtain posses- 
sion of the land and that consequently his claim fell within Article 97 of the 
Limitation Act, and was not barred. 

Held, (Whitworth, J., dijsenting) that Article 62 ax)])lied and that the plain- 
tiff’s claim for compensation was therefore barred. As A (the xdaintiff’s vendor) 
had no title to the land at the date of conveyance, the contract of sale was void " 
ah initio : there was then a failure of consideration ^aud [the plaintiff’s cause of 
action for compensation arose on that date. 

Secoxb appeal from the decision of Eao Bahadur Lalshankar 
Umiasliankar, Additional First Class Subordinate Judge, A. P., of 
Ahniedahad, confiriiaing the decision of Edo Saheh 0. H. Vakil, 
Second Class Subordinate Judge at Dholka. 

In 1861, one Vajesing Prathiraj (defendant No. 1) purchased a 
share (wmto.) in a tdlukclari village consisting of forty-t^YO plots 
of land. 

On the 25th of August, 1891, he sold the whole of his share 
lands to the plaintiff, Ardesir Kavasji, for Es, 5,000, by a sale- 
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quiet enjoyment in the 
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deed which contained a covenant 
following terns : 

Should any one put forward a right or claim or cause obatntction or 
hmdmnee or make qnan-el or distui-bance in connection with this “wanta” Imd 
I and my heirs and representatives are to answer for the same. 

Plaintiff got possession of thirty-sis out of the forty-two plots 
-old to him, but he was unable to get possession of the remaining 

propertjr™^^'' 

On the 6th September, 1897, the plaintiff filed this suit to recover 
possession of one of the six plots of land. The first defendant 
was the plaintiffs vendor, Vajesing Pratliiraj, and tlie‘ le^d 
defendant was the occupant of the land. The plaintiff alleo-ed that 
his vendor (Vajesing) ought to have put him into possessL m 

wLttl" 'Vf possession was demanded 

fiom both the defendants but without effect. He dated his cause 

18 ^^? 'q possession on 25th August 

1891 the date of the conveyance to him, and he claimed possession 
d the lent for the three years 1894, 1895, 1896. He further 
prayed that if the Court should not award him possession if 
should award him as damages against the first defendant 'hi« 

niarL-etvai;fS^£l,td 

togethei With the three years'^ rent. 

The Court of first instance found that the first defendmf 
Vajesing had never obtained possession of the iainl • fbaf i 
second defendant had been in averse nosse’^-in^ ? -i.’ J 

to purchase in 188 l" and Ven ' prio - to 

tne plaintiff s claim to possession was therefore nmi- h ii 
taWto II Me.. Ld thet the plaSrcCaSthe 

ClSstSMlI'jud^'A.p. 

The plaintiff filed a second appeal in the Hi^^li Court Tb^ 
y point argued in appeal was as to whether his claiTn f ° 
compensation against the first defendant was barred ' The se 
defendant was not made a party to the appeT 

«ttt, (Candy and Whit- 
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Gmvjiat Sadasim Rao for appellant (plaintiff) : — The plaintiff^s 
claim to compensation against liis vendor (defendant 1) is not 
barred. Time did not begin to run against him in resi)eet of this 
claim against bis vendor until tbe date of the lower Court’s 
decision that he could not recover (be land itself hy reason of tbe 
adverse possession of tbo second defendant. lie is entitled to 
recover the money wbieb be paid to bis vendor, tlic consideration 
for such payment having failed. JBnt it did net fail until the lower 
C-burts held that bis vendor (defendant 1) l:ad lost his ihle^ and 
could not give possession of the land. Tbe plaintifl’b right of 
action accrued tlion— Article 97 of the Limitation Act. It did not 
accrue at tbe date of the plaintiffs purchase in 1891, for at that 
time bis vendor bad still a title. It bad not then become 
CKtinguisbed by the adverse possession of tbe second defendant 
or twelve jmars, Tbe case is governed by llammcm Kamat v. 
llamiman Manchir^''^ and VenJcatanarasimJiidu v. ReTarmnctP'> 
Further, tlie indemnity clause in tbe sale-deed distinctly 
provides that the vendor will be responsible personally if any 
obstruction to possession be offered by a third person. The 
plaintiff is entitled under this clause to claim compensation wdien 
he is obstructed in taking possession. This indemnity clause is 
in the. nature of a covenant for quiet enjoyment, and tbe cause of 
action accrues when the covenant is broken— Dartks Vendors and 
Purchasers (6th Ed.), page 880 ; Sugclen on Vendors and 
Purchasers (Mth EcL), page CIO ; Rajn Rahi v. KrishiaraoP 

IL V. Mehta for respondent (defendant 1) :~The plaintiff'^ 
claim for compensation is barred. Article G2 of the Limitation 
Act applies and not article 97. The Courts have found that at 
the date of the plaintiff’s purchase in 189 1 from the first 
defendant, the title of the latter had already been lost by the 
adverse possession of defendant 2, There wms therefore a failure 
of consideration at the date of the conveyance to the plaintiff and 
ho should have sued the first defendant within three years from 
that date — Ilaniman Kamiit v. llamman The case 

of VenJcatmiaradwhuhi' w RerammP'^ is distinguisliable. In that 
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Oa 6tli SegtembeF^ 1897, the present' suit was filed by tha 
purchaser against the first defendant his vendor, and against the 
second defendant the person who had been and is still in 
possession of the field in question, to obtain possession of the said 
field, asserting that his vendor ought to have put him in 
possession, but liad not done so ; that both the defendants were 
asked in January, 1896, to deliver possession, but they failed to 
do so, whereby plaintiff loses the rent {sanUi) of the land. Dating 
Ills cause of action in respect of possession as 25th August, 1891 
(the date of the conveyance to plaintiiOf), ho claimed possession 
and three years’ rent (1894-95-96); and should the Court be 
unable to award possession, he asked the Court to decree him 
from the first defendant the sum of Rs. 200, the market value of 
the said land, as damages, together with the three years^ rent. 
Tt is evident that the sum claimed as damages or compensation 
was a proportionate share of the purchase-money of the whole 

wanta^’. As plaintiff said in his appeal to the District Court, 
he was entitled to recover from the first defendant the amount of 
the sale, which must mean the proportionate share of the purchase- 
money. There is not in the plaint any mention of the clause in 
the purchase deed covenanting for quiet enjoyment, and there 
is no reason for supposing that that clause was the foundation of 
the suit. 

The question is, what is the period of limitation for such a suit ? 
The answ^er is, in my opinion, to be found in the judgment of the 
Privy Council in Hamman Kamat v. IlaniLwaii MandurP^^ In that 
ease Doalat Mandur, who was jomt with his sons, sold to plaintiff 
an undivided share of the joint property. There is no suggestion 
in the report of the case (see also 15 Cal, 51) that the conveyance 
purported to recite that possession 'was actually given to plaintiff. 
From the nature of the subjeefc-matter that was impossible. 
When the plaintiff tried to obtain possession he was resisted by 
the sons, who under the law as administered in Bengal refused 
their consent to their father’s alienation. In a suit brought by- 
the plaintiff-purchaser to recover back his purchase-money, the 
question arose as to what was the article of the Limitation Act 

(1) BSei) 19 Cftl 123, 
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applicable. Their Lordships held that if there never was any 
consideration, then the price paid by the purchaser was money 
had and received to his account by the vendor (article 62). But 
if the sale was only voidable on objection taken to it by the other 
members of the joint family, then the consideration did not fail 
at once at the date of the purchase deed, but only froiii the time 
when the plaintiff endeavoured to obtain possession of the 
property, and being opposed found himself unable to obtain 
possession (article 97). 

Applying these principles to the present suit, the case seems 
clear. Quoad the field in question, the failure of consideration 
was a failure from the beginning. Plaintiff purported to sell and 
give possession of a field which had never been his property or in 
his possession. The contract was from the first void. Under 
this view article 62 of the Limitation Act applies and the suit 
for the return of the purchase-money was barred. This view is 
borne out by the decision of the Madras High Court in 
FenkatauarasimhtM v. PerammaS^^ In that case the vendor' 
executed a sale-deed oE certain land, received the agreed 
consideration and placed the purchaser in possession. Thus the 
contract was completed, and it was impossible to say that it was 
void ah iniUo. Here it never was completed as regards the field 
now in dispute. 

I would confirm the decree of the District Court with costs. 
As my learned colleague differs, the case must be referred to a 
third Judge. 

Whitwobth, J. : — Both the lovrer Courts have held that the 
plaintiff^s claim for compensation against the first defendant is 
time-barred i and in so holding they have purported to follow the 
ruling of the Privy Council in Haniimaii v, 'HanimanP'^ But 
that ruling does not seem to me to support the conclusion arrived 
at in this case. On the contrary, I would take it, as the Madras 
High Court has taken it in YenJcatanarasmhiM v, PeramrfiaP-^ 
as leading to the opposite conclusion. 

The view taken in this case is that as the first defendant had 
no title to the land in suit when he purported to sell it to the 
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plaintifE in 1891^ the sale was void itiitioi and therefore the 
plaintiff-^s suit should have been brought, according to article 62 
of the Limitation Act, within three years from the date in 1891, 
Butin Teahaianarasimhuh^ v, Pemmma also the defendant bad 
no title to convey to the plaintiff, and yet, following the same 
decision of the Privy Council, it was held that the suit brought 
in 1892 on the purchase deed of 1885 was in time-article 97 
and not article 62 of the Limitation Act being held applicable. 
It is true that in the Madras case possession of the property sold 
liad been given, and in this case it had not ; hut I do not think 
that that fact alone, important as it is, is sufficient to determine 
the question of limitation. The loss of possession once given 
may carry the starting point of limitation forward to the date of 
the loss, but a reasonable expectation of obtaining possession may, 
I think, equally carry it forward to the date when that expecta- 
tion is defeated. 

Xow in the present case the property in question is a small 
part of a manta estate which the first defendant purported to sell 
to plaintiff in 1891, The value claimed is only Rs. 200 out of 
a total price of Rs. 5,000. The vendor had himself purchased 
the estate in 1881. Ho had himself obtained, and he made over 
to the plaintiff, possession of the greater niiiiiber of the fields ; 
but some few fields remained in respect of which this and other 
suits have been brought. At the time of the plaintiff^s purchase 
a suit by his vendor to recover the remaining fields was still 
permissible, and it seems to me impossible to conclude that the 
existence of these fields and of the first defendant's title to them, 
however weak that title might be, was no part of the consideration 
of the plaintiffi^s purchase-money. There is no ground for 
suspecting fraud in the mattei’, and I cannot suppose that the 
deed was made to include the whole wauia instead of only the 
thirty-six fields of which possession could be given merely through 
idleness or perversity. And if there was a genuine contract 
extending to all the forty -two fields, then I would hold that the 
consideration in respect of the six of which possession was not 
given did not fail until the plaintiff found as a fact that he could 
not obtain possession of them. 

It has been determined in this suit that the particular field in 
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question has been long in the adverse possession of the second 
defendant ; and as he has not been made a party to this* appeal, 
that -finding is final. Bat this condition was not known, and the 
second defendant's title may not even have matnred at the time 
of the contract between the first defendant and the plaintiff. 
According to the terms of the contract possession of the whole 
property was actually given to the plaintiff. But such a clause 
is usual when the intention is to make a complete transfer from 
vendor to vendee, and has, I think, no more significance than a 
public officer’s receipt, passed every month, for salary which he 
has not received. I should attach more importance to the claus e 

Should any one put forward a right or claim or cause obstniction 
or hindrance or make a quarrel or disturbance in connection with 
this wanta land, I and my heirs and representatives are to answer 
for the same.’'’ For this, though also of a usual character, has a 
binding force for the future, while the other purports only to 
recite something that has taken place. But ev en without relying 
upon this clause I think the plaintiff acquired a right to sue 
for compensation when he found it was impossible to obtain 
possession of a farb of the property sold. However small the 
hope of obtaining possession of this particular field may have 
been, it must according to its measure have affected the amount 
of the purchase-money. 

There are other points arising in this appeal and I have 
written a judgment in respect of them : hut as they will require 
determination only if the suit be hold to be in time, and as my 
learned colleague takes a different view on the question of 
limitation, I withhold that judgment now. 

Owing to the above difference of opinion, this case was referred to Mr. Justice 
Chandavarkar under section 575 of tlie Civil Procedure Code (XIT of 1882), 
who delivered the following judgment on lOtli rebiuaiy, lUOl. 

CiUNBAVAiiKAP, J. Assuming the finding of the lower Courts 
to be that the first defendant had no title when he sold the fields 
in dispute to the plaintiff, I think that the purchase-money paid 
by the latter became from that date in the hands of the former 
money had and received for the plaintiff’s use* There was never 
any consideration for it and the sale was void ah imtio* That 
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appears to me to be clearly tbe result of the transaction according 
to a number of decisions in the English law reports (see StricMand 
V. T-ur-ner^^'>), and also the principle laid down by the Judicial 
Committee of the Privy Council in the case of Hammaii Katiiat 
V. Hanuman MandurS-^ 

It is contended, however, for the plaintiff before me that it is 
not clear that on the date of his conveyance to the plaintiff the 
first defendant had no title to the fields in dispute. Mr. Justice 
Whitworth is inclined to think that he had a title on that day, 
though the title was weak because the second defendant was in 
possession and had two years from that date to acquire a right 
by adverse possession for twelve years. Assuming that on the 
date of his conveyance to the plaintiff the first def endant was 
owner and passed a good title to the former, it appears to mo 
that no question of failure of consideration can arise to bring 
this case within article 97 of the Limitation Act, because the 
purchaser, having become the rightful owner under his executed 
conveyance, cannot after that hold his vendor liable in damages 
for tbe subsequent loss of the title in the absence of proper 
covenants in the deed itself giving a right to such damages. 
If a purchaser can sue his vendor for his purchase-money 
because some time after he lias bought the property from the 
true owner and become himself its owner it is lost by the subse- 
quent adverse possession of a third party, the purchaser would 
become entitled to a refund of his purchase-money in every case 
where the property is lost after he has acquired the ownership, 
as for instance where it is lost by accident or a natural cause. 
But that is clearly not the law. As observed by Pollock, O.B,, 
in the case of the purchase of an annuity in StncEand v. 
Turner , which I have above cited, if the purchase took effect, 
“ though but for an instant, the plaintiff is not entitled to 
succeed, for he purchased the annuity and cannot complain that 
in so doing he has made a bad bargain, as the events have turned 
out,” The right to damages can arise only where the subse- 
quent failure of consideration in such a case is due to theact of 
the vendor himself, or, if it is due to some other cause, the vendor 
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has made himself answerable for it by proper covenants in his 
deed. Such a covenant, it is argued, there is in the present case. 
Reliance is placed on the following clause in the deed of 
conveyance passed by the first defendants to tlie plaintiff:— 
Should any one put forward a right or claim or cause 
obstruction or hindrance or mate a quarrel or disturbance in 
connection with this land, I and my heirs and representa- 
tives are to answer for the same.’^ The contention of the first 
defendant is that though there was a recital in the deed that 
possession of the fields in dispute was delivered to the plaintiff 
on its date, yet as a matter of fact the second defendant was then 
in. occupation as a trespasser, and that by the clause in question 
the first defendant made himself answerable for the latter’s 
claim or obstruction.” I find it difficult 'w read the clause 
in that way, Reading the deed as a whole, as I think it should 
be read, and taking the clause in connection with what has gone 
before,— particularly the recital that possession had been already 
delivered — agree with Mr. Justice Candy that the clause is no 
more than a covenant for quiet possession of the kind which this 
Court had to deal with in the case of iY agardas Saiilhaggadas v. 
AhmedkhanS^^ Such a covenant comes into operation only when 
the purchaser is evicted after lie has been put in possession. 
Were it the intention of the parties to provide that the first 
defendant should be answerable for failure on the plaintiff’s part 
to recover possession from the trespasser or had the plaintiff' 
bought on the understanding that the plaintiff's right to 
possession in consideration of his purchase-money was to accrue 
on, and was subject to, the recovery of the property from the 
second defendant, and that in case of failure to so recover it the 
first defendant was to return tlie money and be liable in damages, 
they wonld have and should have said so in the deed itself. 
And it is the deed that must determine the plaintiff’s rights and 
the first defendant’s liabilities. We cannot import terms into it 
which are not there. Where parties have not chosen to declare 
their intentions in their instrument, those who have to construe 
it should be, as observed by Bramwell, B., in TarraloeUa v. 
EkUeJ^^ chary in doiug for them that which they might, but 
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Lave not clone for themselves/^ It is true that the recital as to 
possession having been already delivered to the plaintiff is not of 
much significance so far as his right to I'ecover it goes. But it is 
significant when we have to consider whether there is a covenant 
for title as distinguished from a covenant for quiet possession. 
In the case of the former in considering what amounts to a 
breach, it may be premised that, as respects the covenants for 
seisin in fee/^ the covenants, if broken at all, are necessarily 
broken immediately upon the execution of the assurance which 
contains them, so that the Statute of Limitations immediately 
begins to run in favour of the covenantor/' whereas in the case of 
the latter the covenants can only be broken by subsequent 
events/** (See Dart on Vendors and Purchasers, page 881, 6th 
Edition. See also Mr, Justice Greenes ruling in (1877) 2 Bom, 
273 .) Had the parties here intended that the first defendant 
was to be answerable for the plaintiff’s failure to recover 
possession from the trespasser, they would not have said in the 
deed that possession had already been given. On the assumption, 
tlierefore, that the first defendant liad a good title and conveyed 
it by his deed to the plaintifF, it must be held that there has been 
no failure of consideration to bring the case within article 97 of 
the Limitation Act. 

But it is said though tlie title was good, yet it was defective, 
because the possession was not with the vendor but was with 
the second defendant as a trespasser. And that consideration, 
it is argued, brings the case within the principle of the Privy 
Council ruling in Ilanuman Kamat v. Ilamman so as 

to make article 97 of the Limitation Act applicable to the 
present case. That was the case of a sale by the father of an 
undivided Hindu family, consisting of their joint property 
of himself and his sons, governed by the Mithila law. The father 
had but limited authority to sell, and the sale was voidable at 
the option of the sons. In other words, it was a defective sale, 
which gave only an inchoate right to the purchaser, capable of 
being perfected or completed by the sons^ consent and liable to 
be defeated by their avoidance. Till either of those events 
happened, the consideration for the purchaser's purchase-money 
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waSj as it were^ in suspense) and directly the sons avoided their 
father^s transaction, the consideration failed. It must be so in 
the case of transactions entered into by persons with limited, 
authority, as for instance, a manager of a joint Hindu family, an 
agent, or a minor^s guardian, or transactions which require 
election by some person authorised in law to elect to complete 
the vendee’s title. The principle, then, which I gather from the 
ruling above refeiTed to is that where a sale is defeoHve, because 
something is wanting to give it full operation, the consideration 
does not fail till that something fails to happen. That was the 
principle laid down in the case of Cowper v. Godmondp^^ and it 
appears to have been adopted by the Legislature in article 97 of 
the Limitation Act. 

The case, however, before us is not of a defective sale, the 
completion and validity of \vhich depended upon the consent of 
anybody. Assuming that the first defendant was owner on the 
(late of his conveyance to the plaintiff, he was the only person 
entitled to sell, and when he sold the property, the purchaser's 
title was good and complete* It is true that the second defendant 
was then actually in possession, but he was in possession as a 
trespasser. The mere fact that he had two years from that date 
to acquire a right by adverse possession could give him no right 
then. There could be therefore no question of his affirmance or 
avoidance to complete the plaintiff's title. That title was 
completed when the conveyance was executed by the owner, ke. 
the first defendant — and the second defendant's wrongful 
occupation could not make it defective. If, on the other hand, 
we assume, what Mr. Justice Whitworth has suggested in his 
judgment, that both the first defendant and the plaintiff were on 
the date of the conveyance ignorant of the second defendant's 
possession, I fail to see how that improves the plaintiff's case on 
this question of limitation. All it shows is that the vendor's and 
the vendee's knowledge of the circumstances relating to the 
/: .subject-matter of sale were .equal, and that there was no fraud on 
the part of the vendor. But it also shows that the plaintiff, 

, w duty it was to make proper and careful inquiries both as 
to title and possession before baying, was so negligent that he 
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purchased with his eyas shut. Had he iaquired he should have 
kuown who was in possession. His failure to make careful inquiry 
is sufficient in law to impute to him the, knowledge of what he 
would have found out had he enquirecL We must take it, then, 
that he purchased the fields knowing that they were in the 
possession of a trespasser. That, however, cannot make his title 
incomplete after the conveyance was executed. There is nothing 
therefore in the facts of the case to bring it within the principle 
of the Privy Council ruling. 

Before I part with the case, I must say a word as to the 
ruling of the Madras High Court in FenkaUmaraswihnh^ v. 
Penmmafi'i I do not think that it is in conflict with the 
conclusion at which I have arrived on the question of limitation 
in this case. 

There seems to be no warrant in the judgment in that ease for 
saying that the learned J udges who decided it were dealing and 
meant to deal with the case of a vendor who had no title to 
convey.-’^ It is true that in a previous suit brought against the 
purchaser by a third party it had been held that his vendor 
had '‘no title*' ; but -with reference to that suit their Lordships 
say in the judgment that the findings in it are not binding on 
the purchaser in the suit brought by him against his vendor for 
failure of consideration. Apart from that, the judgment is clear, 
and no conflict arises between it and the view* I take of the 
question of limitation under article 97, when we read that 
judgment with the facts of the case on which it is based. The 
sale there was by a wife of her husband^s property during his 
absence. It was a defective sale, because the wife could be 
regarded as her hlI3band^s agent when she was in possession 
during his absence. She could not be regarded as a trespasser. 
The husband could therefore affirm or avoid her act. That was 
enough to bring the case wdthin the ruling of the Privy Council, 
which is there cited and followed. Apart from that, this Madras 
ruling deals with a case where the purchaser had on the date of 
his conveyance obtained possession of the property conveyed and 
continued in possession till at the instance of a judgment-creditor 
of the vendor's husband it was judicially declared that he had no 


THE IHJ3IAK LAW BIPOBTS. [VOL, XXV, 


SOQ 

mu 

Akdssir 

1 ?. 

YAmimt 


1903, 
Marc7i> 6 . 


-right to rctaia that possession* In fact the purchaser had got 
his consideration for his purchase-money and enjoyed the benefit 
of it till the judicial declaration^ when obviously the consideration, 
failed. I think the fact that the purchaser had obtained possession 
is not only important but is sufficient to dotennine the question 
of limitation and distinguish the Madras case from this, because 
so long as the purchaser is in possession, tlie consideration exists 
and no cause of action can arise for damages as for failure of it. 
For these reasons I agree with Mi% Justice Candy that the decree 
of the Court below must be confirmed with costs. 

Decree confirmed. 
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Before Sir L. Je^ihinB, Chief Justice ^ and Mr, Justice Chandaxcarhar, 

ETJSTOMJI ASPANDYARJI SETHNA and akothee (oeigixal Deeexd- 
ANis 4 AND 5), Appellants, v. SHETII PUESHOTAMBAS CHA« 
TUEDAS AND OTKEES (OBIOINAL PlAINTIPP AND DEPEND ANT>S 1 TO 8), 
Bespondents/^* 

Fartnenhi]}^ Several firms — Common partner-^-Monay lent hy partner to 
his own firm — Practice— JParties — Same party cannot be plaintiff and 
defendant in ouG suit — Debtor axid creditor — Death of plaintiff pendixxg 
appeal — Defendant becoming plaintiff— Poiver of Court of appeal to vary 
decree on grounds arising subsequently to decree — Partnership accounts — 
Contract Act ilX of 1872), section 261— Guarantee — Liability of surety 
— Bight of surety to indemnity. 

Where an hidividiial is a common partner in two houses of trade, no action 
can he brought hy one house against the other house upon any transaction 
between them while such- individual is a common partner. This doctrine is 
founded on the rule that the same individual, even in two capacities, cannot be 
both a plaintiS and defendant to one and the same action. . 

One partner cannot sue for money lent by him to a firm of which he is a 
member. The advance is hut an item in the partnership account. 

It is open to the Court of appeal to vary a decree under appeal, not only for 
error, hut also on grounds which have come into existence since it was passed — 
Bahharam v, Marh^> 

. Appeal No. 112 of 1899. 

V) (1881) 6 Bom. 113. 
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The plaintiff Pnrshotamdas Chattirdas and his son Xaglndas were members of 
a joint Hindu family and were the owners of and equally interested in the firm 
of Gordhandas Blmgwandas, The son Kagindas was also a partner in another 
firm carrying on business in the name of Pathak Shanghavi and Company. The 
plaintiff Piirshotamdas brought this suit against the latter firm 'which consisted 
of foXTr partners, including his son Xagiudas (defendant 2), to recover 
Ks. 6l,ld9-3-t in respect of advances made by the firm of Gordhaudas 
Bhagwandas to the defendants’ firm. The fifth defendant wms sued as a surety 
for one of the partners (defendant 4) in the defendants’ firm. The low'er Court 
passed a decree for the amount claimed against all the defendants. One of the 
partners (defendant 4) and the surety (defendant 5) appealed. Pending the 
appeal the plaintiff died and his son Haglndas (defendant 2) became sole owner 
of the family firm and was substituted for his father on the record, thus 
becoming both plaintiff and defendant in the sixit. 

Held, (1) that although Nagindas (defendant 2) was partly interested both as 
croditor and debtor and could not have sued for his share, nevertheless all 
parties interested being before the Court either as plaintiff or defendants, the 
Court would adjust and determine their rights in accordance with the rule of 
justice, equity and good conscience, 

(2) That Purshotamdas and Kagindas being equally interested in the 
plaintiffs’ firm, the lower Court should have made a declaration that they were 
entitled to the amount advanced in ec|ual shares, and have passed a decree that 
one moiety thereof should be paid to Purshotamdas and the other moiety 
treated as an item to the credit of Nagindas in the partnership accounts, 

(8) That although on Purshotamdas’ death pending the appeal, Nagindas as 
his heir had become sole plaintiff, the Court of appeal would not pass a decree 
in Ms favour oven in respect of Purshotamdas’ half-shave, but would only 
declare that for this amount also ISTagindas was entitled to credit in the 
partnership accounts. Under the circumstances Nagindas could only get such 
relief as would have been permissible had he occupied the ixosltioii of plaintiff 
at the institution of the suit. 

(4) That Nagindas was entitled to credit iu the partnership accounts as 
against those who actually were his partners from time to time. Section 264 
of the Contract Act (IX of 1872) only operates in favour of strangers to the 
partnership. 

As to the liability of defendant 5 as surety, the Court held on the evidence 
that defendant 5 had become a surety for the partnership debt. The partners 
were the principal debtors. But the liability of the surety is co-estensive with 
that of the principal debtor ; therefore no decree could be now passed against 
defendant 5. Further, Nagindas, now the beneficial owner of the debt, was one 
of the principal debtors, and as such xvas bound to indemnify his surety and to 
repay any sum paid under the guarantee. He therefore could not be entitled 
to any relief against his surety. 

Appeal from the decision of Lallubhai P, Parikh^ Additional. 
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First Class Subordinate Judge o£ Alnnedabacl^ in suit No. 275 of 
1898. 

Tbe plaintiff was the owner of the firm of Gordhandas 
Bhagwanclas. The first four defendants were the partners of the 
firm of Pathak Shanghavi and Company. The fifth defendant 
was the father of defendant 4, and was sued as his surety. 

The plaintiff claimed to recover Es. 61,419-3-1 from the 
defendants in respect of advances which, he alleged, his firm of 
Gordhandas Bhagwandas had made to the defendants* firm of 
Pathak Shanghavi and Company. 

The second defendant Nagindas was the son of the plaintiff. 
The two lived together as members of a joint Hindu family, and 
it appeared that the advances made to the defendants* firm were 
made out of the family funds of the plaintiff and second 
defendant. 

Defendants. 1 and 2 admitted the plaintiff^s claim. 

Defendant 3 alleged that he had retired from the firm in 1895 
and was not liable for any advances from that date. Defendant 
4 alleged that he had ceased to be a partner on the 13th May, 
1896. 

Defendant 5 denied that he was surety for his son (defendant 
4), alleging that the following letter, which was relied on by the 
plaintifi, had been fraudulently obtained from him. It was dated 
5th May, 1896, and was addressed by him to the plaintiff t 

In Pathak Sliangbavi and Company my son Enstomji is a partner. And you 
have been paying money to the Company from time to time whenever the 
Company has been in need of it, and I fully hope yon will continue to pay the 
same. You are old like me and so you know me that I am not a beggar and 
that Enstom is my only son. Yon should not therefore entertain any anxiety 
whatever as to the profit or loss in respect of his share. I am careful about it. 
And we (i.c. Rustomji, and I myself for Eustomp,) will be entirely responsible 
for the whole amount that you might have paid up to this time and will pay 
hereafter. Therefore you, au old man, will continue to assist with money 
without entertaining any doubts. This is the only request. Bated bth May 
1896. 

The Subordinate Judge passed a decree for the plaintiff for 
the sum claimed, mu. Rs. 61,419-3-1, and ordered that of this 
sum Rs. 19,908-3-7 should be recovered from defendants 1, 2, 3 
and 4; Rs. 13,723-1-8 from defendants 1, 2 and 4, and the 
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remainder Ils. 27j,787-13-10 from defenidants 1 and 2 only, and 
that plaintiff should be at liberty to recover from defendant 5 
the amount which he was entitled to recover from defendant 4. 

From that decree defendants 4 and 5 appealed. While the 
appeal was pending the plaintiff died, and his son Nagindas 
(defendant 2 in the suit and respondent 3 in the appeal) was 
substituted as his heir. 


Defendant 5 is now sued on his alleged guarantee. We say it 


C2) (iS78) 1 Cal. L. B. 545. 
(3) (1881) 6 Boim* 113. 


609 


mh 


BirsTOMjr 

Bheth Pur- 
shotamdas. 


Donald (with DransoUj S, Scthia^ and L, A. S/iah) for 
appellants (defendants 4 and 5). This suit is not maintainable, 
for defendant 2 (Nagindas) is a partner in that firm and also a 
partner with his father the plaintiff. They are members of the 
same joint family, and the money sued for was money advanced 
out of the family funds. Nagindas is therefore equally 
interested with the plaintiff in this suit and is really a co-plaintiff 
with his father. He is both plaintiff and defendant. The 
plaintiff ought to have sued for partition and charged defendant 
2 with the advances m^xde^-'Ramsehuk v. Eamlall ; Leake on 
Contracts (Srd Ed.), page 363 ; Eules of the Supreme Court, order 
48 (a) rule 10. Defendant 2 might afterwards claim contribution 
from the other members of his firm. But as co-plaintiff here he 
cannot sue, for he is boih creditor and debtor, both plaintiff and 
defendant. His remedy is to sue for dissolution of partnership 
and for an account — Sikhtir v. Ram 
The original plaintiff being now dead, Nagindas (defendant 2), 
who is his son and heir, is now on the record as plaintiff. He is 
now in actual fact what he virtually was before, viz. creditor and 
debtor, plaintiff and defendant, in the same suit— -Williams on 
Executors (9th Ed.), page 1175. This appeal Court in dealing 
v/ith the decree must regard it as if the suit had been originally 
brought by Nagindas — Baldharam v. EariS^^ 


was obtained by the fraud and misrepresentation of defendant 2 
(Nagindavs). On the true construction of the writing it appears 
that defendant 5 became surety to the plaintiff, not for defendant 
4 only, but for the firm* But the plaintiff is now dead and 
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Nagiodag, wlio is a member of tie firm, is bis heir and now 
stands in bis place. He cannot claim pajnnent from tie surety 
of a debt for wbici he, as a member of ibe firm, is himself liable 
equally with the other defendants. The surety is now discharged. 
Further, if the surety were to pay the debt, Nagindas, as a 
member of the firm, would immediately become liable to repay 
him, for the principal debtor is bound to indemnify the surety — 
Contract Act, section 145. 

Jnufanty (with Bka iahanhar 'Nandblicvi) for respondents 1 and 3 
(original plaintiff, now dead, andNagindas, oxnginal defendants). 

The Court below found that it was the original plaintiff 
(Purshotamdas) and not his son Nagindas who advanced to the 
defendant firm. The suit by the firm is therefore maintainable. 
The lower Court has found the whole sum due from the firm. 
The decree being correct, no subsequent event can now bo 
allowed to modify it. The effect of the death of the plaintiff 
will be considered in the execution proceedings. 

Setahoacl (with M, Mehta) for respondent 4 (original 
defendant 8). 

Jekkiks, C.J. The plaintiff, describing himself as the owner 
of the firm of Gordhaiidas Bhagwandas, brought this suit to 
recover Es. 61,419-3-1 . His case against the first four defendants 
is that they carried on business in partnership under the name of 
Pathak Shanghvi and Company ; and that the sum ho claims is 
ihe result of advances made to the partnership. He alleges that 
the fifth defendant is liable to him by reason of a guarantee of 
the partnership’s indebtedness. The first and second defendants 
alone admit the claim. 

The third, fourth and fifth defendants assert that the advances 
were made not by the plaintiff, but by his son the second 
defendant; the third defendant contends that in any ease he 
retired from the partnership in October, 1895, so that he is liable 
for nothing after that date ; and the fifth defendant maintains 
that the oral guarantee alleged against him is not proved and 
that the written guarantee is vitiated in its origin. 

The ease was heard by the Additional First Glass Suboifiiuate 
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Judge of Alimeclabacl^ wlio passed the following decree in 
plaintiff^s favour : 

I therefore order that out of tlio of Rs. 61,419-3-1 claimed by the 
plamtiff, lie (plaintiif) do recover Es, 19,908-3-7 from defendarits 1, 2, 3 and 4 ; 
that out of the remainder he do recover Rs, 13,723-1-S from defendants 1, 2 and 
4 ; that ho do recover the rest, viz. Rs. 27*737-13-10, from defendants land 2 
only and from the property or Pathak Shangliavl and CJompany ; that on all tho 
above sums awarded to the plaintiff, lie (plaintiff) do recover simple interest at 
4| per cent, from the date of this suit till tlie payment of the sums by the 
respective defendants ; that the plaintiff b at liberty to recover from the fifth 
defendant the amount ^Yhich bo is entitled to recovoi* from the fourth defendant. 
The plaintiff do recover his costs from all tlio defendants. Defendants to bear 
dheir own costs. 

From this decree the present appeal has been preferred by the 
fourth and fifth defendants. 

. During the pendency of the appeal the plaintiff has died and 
his son the. defendant Nagindas has been substituted in his place* 
To this order we will refer later. 

The main contentions before us have been that the advances 
were made, not by the plaintiff, but by Nagindas, and that the 
guarantee is not binding. The first of these points has been 
urged before us by the appellant with great care and elaboration, 
but in view of the admissions that have been made, we think, so 
far as the facts go, it invites a simple solution. It is admitted 
on both hands that the advances were made out of the joint 
family funds of the plaintiff and the second defendant, who, as 
members of a joint Hindu family, w'-ere jointly interested in the 
firm of Gordhandas Bhagwandas. We think it therefore of little 
importance whose hand actually advanced the money, though, if 
it be a matter of any moment, we agree with the learned Judge in 
the Court below that the advance was actually made by Sheth 
Purshotamdas Chaturdas out of the firmb funds. 

It becomes, however, a point of some difficulty to detexmiine 
what are the legal consequences which flow from this, It is 
clear that Purshotamdas Chaturdas and Nagindas w^ere the owners 
of the firm of Qordhandas Bhagwandas, so that pvima facie the 
funds of that firm could only be recovered by a suit in which they 
both were plaintiffs — Kisliore y. Eulasi This is 
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in accordance with the doctrine that where an individual is a 
common partner in two houses of trade no action can be brought 
by one house against the other house upon any transaction between 
them wdiile such individual is a common partner. In illustration 
of this we may refer to Bo&anqmt v. JFfayS^'^ 

This doctrine is founded on the elementary rule of procedure, 
too often disregarded in this country^ that the same individual, 
even in different capacities, cannot be both a plaintiff and a 
defendant to one and the .same action. "While, however, at 
Common Law this rule led to the result we have indicated, the 
Courts of Equity surmounted this difficulty. Though they 
observed strictly the rule that a man cannot be both plaintiff and 
defendant, they did not allow it to stand in the way of doing 
justice between the parties ; for provided all interested were before 
the Court either as plaintiffs or as defendants, they adjusted and 
determined their rights. This is aptly exemplified in LvJce v. 
South Kensington Hotel ComganyP^'^ 

Similarly, we think the fact that Nagindas w^as interested 
both as creditor and debtor cannot stand in the way of our 
adjusting the rights of the parties in accordance with the 
enjoined rule of justice, equity and good conscience. To learn 
the goal to which that guiding principle should direct our steps 
it will be well to consider separately what the rights first 
of Purshotamclas, and then of Nagindas, would have been had 
the money advanced been in each case his alone. Now if 
Purshotamdas had been the sole creditor, he clearly could have 
recovered the amount in a suit properly framed for that purpose s 
had the advance been out of Nagindas’ separate monej^s, a suit to 
recover that money would not have lain ; for one partner cannot 
sue for money lent by him to a firm of which he is a member, as 
the advance would be but an item in the partnership account. 

This we think gives a clue to the proper equitable principle to 
be applied here. First, we must determine the shares in which 
Purshotamdas and Nagindas were interested in the firm of 
Gordhandas Jlhagwandas. In some cases this might be a matter 
of considerable difficulty, but not in the present instance; for 

0) (1815) 6 Taunton 59?. (2) (1879) 11 OIi, D. 121, 
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it is not qiiesfcioiiod that the two were equally interested in 
this firm^ and tliink we are entitled, to take tliat as tlie basis of 
acljnstraeiit. 

That- it k within the power of the Court to administer equity 
on these lines is^ we tliink, to be inferred from Piercy v. 

Thoreiorc wo think there should in the lower Court have 
been a declaration that Piirshotamdas and Xagindas were 
l-ntitled to the amount aclvrmced in equal shares and a decree^ 
that ojio nioietj" thereof should be paid to Piirshotamdas, and 
the other moiety treated as an item to the credit of l^agindas in 
the partnership accounts, 

Yow had tliat decree lieeii passed^ Pursliotanidas during his 
life-time v/oiild have lioen entitled to execute the decree passed 
ill his favour. On his death, hov/ever, the decree was transferred 
to Xagin(la.s, so that under section 2B2 (b) of the Civil Procedure 
Code it vrould have been incapable of execution. 

But if wo pass this decree on appeal, section 232 (4) will have 
no application, a,nd in that case quoad Piirsliotaindas^ half share, 
ISIagindas, one of the judgraenti-debtors, would lie able to execute 
it, though he could not himself, according to the rule to wdiieh wo 
have alluded, have sued originally for tliat part of the debt. The 
substitution of Nagindas in Pursliotanidas^ place made Nagindas 
both a plaintiff and a defendant, a jiosition not ordinarily 
permissible. Tlie result in this case is, that though Nagindas 
was equally liable w-ith his ca-partners, if we confirni the 
decree as it stands, ho will, lioth as regards Pursliotamdas^ share 
and his own, be at liberty to execute the decree against any one 
of his co-partners. 

In our opinion, therefore, we cannot, as things now stand, pass 
a decree in Nagindas^ favour for pajnnent to liim of the amount 
due from the partners even in respect of Parsliotamclas^ share. 
We can on\y declare that for this amount too Nagindas is entitled 
to credit in the partnership aceoiints. It is true this is due to 
what has occurred since the decree of the lower Court, but it is 
open to this Court to vary a decree under appeal, not only for 
error, Imt also on grounds which have come into existence since 
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it was passed y. IlariS^^ Subsequent events have 
placed Nagindas in the position of the sole plaintiff^ and we can 
under the circumstances of this case only give him such relief as 
would have been possible had he occupied that position at "the 
institution of the suit. 

Bhagubhai^ the third defendant, it is true, has contended before 
iiSj that as he left the partnership in October, 1895, the Judge 
erred in treating him as liable up to the following January. The 
ground of the decision is the rule prescribed in section 264 of the 
Contract Act, in reference to which the Judge held on the evidence 
that the plaintiff was not shown to have had notice of the 
dissolution before January. We see no ground for holding that 
the Judge’s appreciation of the evidence was wrongs, but the point 
does not now arise. Nagindas can only be entitled to credit in 
the partnership accounts as against those who actually v^ere his 
C0“partners from time to time; for section 264 merely operates 
in favour of strangers to the partnership. Obviously, however, 
this is a matter of no practical importance, if, as is alleged, the 
advances went to pay off indebtedness of the firm incurred while 
Bhagubliai wns a partner: for in that event the rights and 
liabilities of the partners will be worked on the taking of the 
partnership accounts. 

If this be the position so far as defendants 1 to 4 are concerned, 
how does defendant No. 5 stand ? The case against him is that 
he is liable as a surety, and it is alleged that he gave Pursliotamdas 
both an oral and a written guarantee. Defendant No. 5 denies 
the oral guarantee, and it is said, and we think rightly, that 
there is no distinct finding of the learned Judge in favour of the 
oral guarantee. As to the existence of the written guarantee 
there can he no question, but it is contended that it was obtained 
by a fraud which is a complete answer to any suit on it* The 
fraud imputed is twofold i first, it is said that defendant No. 5 was 
induced to sign the guarantee by a false misrepresentation of his 
son’s determination fco commit suicide unless freed from his 
pecuniary embarrassment, and secondly, that defendant 5 was 
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assured the letter of guarantee would be submitted to his bi’other 
Shapurji for approval before it was treated as operative. 

Now it is obvious that the onus of establishing this plea was on 
defendant 5, and it was incumbent on him to make it out beyond 
dispute^, as it involved a charge of fraud. The lower Court held 
that defendant 5 had not made out his case, and it is for us to say 
whether we can on the evidence hold that the charge of fraud is 
so clearly established as that we ought to reverse the Judge^s 
finding of fact. The evidence has been sifted before us carefully 
and critically by Mr. Donald, but we are unable to say that the 
J udge^s appreciation of the evidence is wrong. The witnesses were 
examined before him, and in a conflict of evidence any appeal 
Court must be slow to differ from the Judgets estimate as to the 
credibility of the witnesses examined before him. Yfe therefore 
would not disturb the finding of the lower Court on this point. 

We do not now propose to examine the evidence in detail, 
because it seems to us there is another ground wdiich is fatal to 
the claim. Taking the guarantee as established \ve have to see 
what is its true construction. Mr. Inverarity has argued before 
us that though the fifth defendant thereby became liable for the 
whole debt of the partnership, that is so only because he guaranteed 
his son^s obligation. We are not prepared to say that if this were 
80 , it would make any difference ; but in any case we do not so 
read the document : it is true Eustomji alone of tlie partnership is 
named, but we read the document as constituting* defendant 5 
directly a surety for the partnership debt. We start then with 
this, that defendant No. 5 was the surety and the partners were 
the principal debtors. But the liability of a surety isco-extensive 
with that of his principal debtor, therefore it follows from what 
we have already said that we cannot now pass a decree for 
payment against defendant No. 5. Nor does the matter rest 
there ; in every contract of guarantee there is an implied promise 
by the principal debtor to indemnify the surety ; and the surety is 
entitled to recover from the principal debtoi-* whatever sum lie 
has rightfully paid under the guarantee (Indian Contract Act, 
1872, section 145), But Naginclas, the present beneficial owner 
of the debt, is one of the principal debtors, so that it is obvious by 
BO equitable adjustment of rights can he be entitled to any relief 
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against defendant 5, , who .stood surety for Hm* Tins no doubt 
was not the position of affairs when the decree of tlie lower Court 
was passed, but w^e have already dealt witb this in an eaidier part 
of our judgment and the same considerations are equally 
applicable here. 

The conclusion, then, to which we eonio is that the judgment 
under appeal cannot stands and in place of it there must be a 
declaration that Nagindas in the taking of the partnership accounts 
is entitled to credit for the amount advanced out of the funds of 
Gordhandas Bhagwandas and that too sums so advaiieed with 
interest thereon amount in all to Rs. 61,419-34. In determining 
how that amount is to bo borne by the various partners regard 
must be had to the dates on which the amounts niaking up that 
total ivere advanced, and to the debts discharged thereby, and to 
the proportions in 'which the partners are liable to contribute. 
'We do not disturb the decree of the lower Court as to costs : the 
appellants must bear half: the costs of the respondent Nagindas 
in this Court. 

Decree -variech 


APPELLATE OIVIL* 

Bcjorc Jfr, Jmlioe Crowe and ilfr. Justke iJhanikmwktf/i^ 
ATMxiBAM (oBiOiNAi Pi.AiNriii’j-), ArrisLLABfr, ■». IjM'BDBAM 

(OBlOlT^iAL Db'FBHBAKT 1), RESPOJffDElsTr-- , 

Do6ume}k“‘"^AltBrcii-mn oj u — M.aterial uMeni'^ 

thn hi a written acknowledgment of a dcM does not render it Inoperalke 
and ineffective — Limitation* 

The rule of English law that a matei'ial alteration of a document by a 
party to it after its execution without the consent of the other party renders it 
void, is in force in India. 

This rule does not apply to documents -which are not the foiuulat.ion of a 
plaintiirs claim, but are merely evicleacc of a defendants pro-ox isting^ liability. 

- A %vritteii acknowiedgment of Ills liability a debtor vdiieh is intended 
merely to save the bar of limitation and not to g’ivo a ri^dit of action is not 
within the rule. 

^ Second Appeal Ko, 579 o-f 1900, 
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Secok'd' appeal from the decision of'^KMn Bahadur B. E. 
Moclij, Additional First Glass Subordinate Judge^ A.P,, of Surat^ 
confirming' the decision of Edo Saheb G, T, Saraya, Joint Second 
Class Subordinate Judge at Surat. 

Suit to recover Bs. 2^524-11-6 in respect of a loan alleged to 
have been made by him on 20 th November, 18SS, tea partnership 
consisting of the first defendant and one Uttamram^ the father of 
defendants 2, S and 4. 

This suit was filed on the 30th March, 1898. 

The plaintiff contended that the suit was ^saved from the l^ar 
of limitation as follows : — 

Ho alleged that a part payment of Es. 81-12 was made to 
him on the 11th April, 1891 ; that on the 2nd November, 1891, a 
mmaclmhab was passed to him by the debtors in which the sum 
of Es. 2,366-10-6 was acknowledged to be then clue ; that in March, 
1894, another part ipaymentof Ks. 300 was made, the entry in his 
book relating to which v-as in the handwriting of defendant 1 ; 
that subsequent part payments were made by defendant 1, after 
allowing for wdiich the balance of Rs. 2,524-11-6 remained due, 
which was the sum sued for. 

In 1893 Uttamram (father of defendants 2, 3 and 4) died, but 
his sons continued the partnership with defendant 1, 

Defendant 1 pleaded that the suit was barred by limitati<.)n. 
He alleged that the loan w'as made, not on the 20t}li November, 
1888, as alleged in the plaint, but on the 2iid November, 1SS8 
(Kartik ISiid 1, 1945). He denied tliat any part payment was 
made on 11th April, 1891, He alleged that the samadas 'kai ’was 
passed, not on the 2nd November, 1891, but on the 11th November, 
1891, and that the plaintiff had fraudulently altered the date to 
the 2nd November, 1891, in order to save the bar of limitatiou. 
He contended that this was a material alteration which rendered 
the document null and void ; that the entry of part payment of 
Rs. 300 was not in his handwriting and consequently did not give 
a fresh starting point of limitation, and that the claim was there- 
fore time-barred. 

Defendants 2 to 4 denied their liability and also pleaded 
limitation. 
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The Court of first iustancfe held that the date of the eamadashat 
bad been altered wrthoTit the knowledge and consent of the 
defendants j that this was a material alteration which Yitiated 
the document^ and that the claim was time-tarred. Plaintifi’s 
suit was therefore dismissed. 

This decision was upheld in appeal by the Additional First 
Class Subordinate Judge^ A.P. 

Against this decivsion plaintiff preferred a second appeal to the 
High Court* 

Ja a. Shall- for appellant (plaintiff) : — The alteration in the 
date of the samadashat is not a material alteration. It is not 
shown that it ..was made by the plaintiff fraudulently and 
subsequently to the execution of the document. Having regard to 
the date of the original loan and of the samadaslcat, the altera- 
tion is not prejudicial to the defendant. Further^ we submit that 
a material alteration does not vitiate a document for all purposes. 
"Where a document forms the very basis of the suit, the action 
3iiay fail if the document is found to be materially altered. But 
the ease is otherwise where a document is merely evidence of 
pre-existing liability. The samadaskat in the present case was 
admittedly passed by the defendant, acknowledging his liability 
for the balance due. It does not form the basis of our suit. An 
alteration in such a document does not render it inoperative-— 
Ihvmasahij v. Bhavani^^'^ ; Gogmi CJmndef v. BliufonidJmr^^ i 
Clefislacliarlu v. KanbasaggcP^ ) Ganga Bam v. Ghandan SinglA ^^ ; 
Fammna v. BamacIiandraS^^ 

G-. S, liao for respondent (defendant 1) The genei’a! prin- 
ciple of law is that a material alteration in a document vitiates it 
and renders it inoperative if made without the consent of the 
other partj- . In the present case the date of the samadaskat is 
found by both the Courts below^ to have been altered w’^hile the 
document was in plaintiffs possession. The alteration affects the 
liability of the defendant, as it extends the time within which the 

0) (1866) 3 Mad. H. C. R. 247. (1885) 9 Mad. 399, 

(2) (1881) 7 Cal. 616. . C'^) (1881) 4 All, 62, 

,(S> (1883) 7 Mad. 302, 
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plaintiff is entitled to sue. This alteration is a material alteration 
and vitiates the document i/i foto-^ Gommlmmni v, Kuj^pummiS^^ Atmara.!! 

It falls therefore within the principle laid down in tlie loading itmedkami 

ease of Master v, MUlerS-^ An alteration in a document stating 
a falsehood is a material alteration-— v, Chaadan 
Even where the alteration is not prejudicial to the 
defendant^ it has been held that if it is made while the dociiinent 
is in plaintiff's custody, it vitiates the documeut altogetlici: — 

Gardner v. Walsh M' 

Chakdavaukapuj J. : — This was a suit brouglit by the plaintiff 
on the 30th March, 1S98, to recover the sum of Us. 2,000 witli 
interest, which, he alleged, had been lent to defendant Xo. 1 and 
the father of defendants 2 to 4 on Kartik Vad 2nd, Sam vat 1915 
{Le, 20th November, 1888), To bring his claim within limitation, 
the plaintiff relied on certain payments and acknowledgments 
which form the main points for consideration in this second 
appeal. Both the lower Courts have held the claim not proved 
against defendants 2 to 4, so that we are concerned now with tlie 
question of the liability of defendant No. 1 alone, audit is against 
him that the pi^esent appeal is levelled. 

The first point in dispute between the parties is as to the date 
of the original loan. The plaintiff alleges that it was advanced on 
Kartik Vad 2nd, Samvat 1945 {ix. the 20th of Novemher, 1838) , 
whereas the case of defendant 1 is that it was advanced on Kartilv 
Slid 1st, Samvat 1945 the 2iid November, 1S8S). Tlio 
Joint Second Class Subordinrtte Judge at Surat, who tried tho 
suit, did not go Into that question, but rejected the claim of tlir* 
plaintiff on other grounds. The Additional First Class Sul)« 
ordinate Judge, who heard the appeal, raised an issue on the 
point, but though he was inclined to believe on the evidence of 
plaintiff and his neighbour Fakirchand, corroborated by plaintiff's 
ihdmhMita or ledger account, that the loan was advanced on Kartik 
Vad 2nd, Samvat 1945,''' yet he did not consider the question 
important and deemed it unnecessary to record his finding upon 
the issue, because in his opinion the plaintiff’s case must fail on ' 

■ 

(1) (1889) 12 Mad. 239. (1881) 4 AIL 62, i 

(2) Smith’s U G. Yol I. lOfcli M, p. 117, (4) (1855) 24 h. J. Q. B. pp. 2S5 at p* 238 j 
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tlie grouBcl that the acknowledgment of Samvat 1948^ relied upon 
by the plaintiff to save the bar of limitation having boon 
materially altered^ was inoperative. 

The acknowledgment is a mmadaskd and forms part of 
EKhilht 55. In his plaint the plaintiff averred that this acknow- 
ledgment had been made on Kartik Sud 1st Monday^ Samvat 
1948 (Le. the 2iid November^ 1891). The first defendant^ on the 
other hand, alleged in his written statement that it had been 
made on Kartik Sad lOtli or 11th (the 11th of hlovember^ 1891), 
and that it had been altered from the latter date to the former. 
Neither of the Courts below has come to any definite concliLsion 
as to the date on which the acknowledgment was made, l^eeanso 
they hold that as the date of the acknowledgment has been 
tamporcd with there has been a material alteration which vitiates 
the document. Tlie Second Class Subordinate Judge conjectured 
that the samadaskat v/as passed on Kartik Sud Ist/^ The 
Additional First Class Subordinate Judge in appeal felt inclined 
to take the same view. But they both held that in any casC;, 
whether the alteration was, as suggested by the plaintiff, from 
the 2nd of November, 1891, to the 11th of November, 1891, or, as 
suggested by the first defendant, from the 11th of November 
to the 2nd of November, 1891, as the acknowledgment had 
been materially altered, it was void, according to the principle 
of the rulings in Govindmami v» and Gocjtm v, 

DlmronidlmrS^'^ 

The principle of English law^, which wms first laid down in 
Pigoffi casep^ that the material alteration of a document ])y a 
party to it after its execution without the consent of the other 
party renders it void, has been followed in India. But all the 
decisions which have been cited at the Bar from the English and 
the Indian Law Eeports relate to cases in one and all of whicli 
the altered instrument was the foundation of the plaintiff^s claim 
and the source of the defenclant^s obligation or liability. They 
■were cases of written contracts, or bonds or bills of exchange or 
similar instruments, as to which it may be taken as settled la\v 
both in England and here that a material alteration avoids the 


Axmabam 


(3) 9 Rep* 206, 41 Rep* folio %la, 



instrumeni; where the action is on the iiistrumenfc itself; see 
JgrieulUiral Caitle Insurance Company v* FUzgeraldS^'^ The 
decisions cited in the notes to the case of Master v. Miller in Smithes 
Leading Cases also make that clear. As pointed out in the case of 
Earl of Falmouth v* Itoherisf^ there is a distinction between cases 
in which the altered instrument is merely evidence and those in 
which the obligation sought to be enforced is by reason of the 
instrument itself. The rule of law/’ said Parke, B., in that case, 
applies where the obligation is l;)y reason of the instrument.'’^ 
To the sama eflect was the principle of Figoi^s ease construed 
Campbell, OJ., in Gardner v. JFahhf) But even as to that 
Courts in England have ruled in some cases that under certain 
circimistances and for certain purposes the altered instrument 
may be looked at to see the real terms of the contract* (See 
PaMinson v, LucJdef^V) But no ease has been cited to us nor 
have we been able to find any in ^Yhich it has been laid down 
either in England or here that a written acknowledgment of his 
liability by a debtor becomes void and inoperative if it is mate- 
rially altered without his consent by his creditor. An instrument 
which creates a liability and gives rise to a cause of action is one 
thing and a written aeknowdedgment of that liability is another. 
The distinction between the two was clearly pointed out by their 
Lordships of the Judicial Committee of the Privy Council in 
Qojpeldslien Goshamee v, Brirulahnnehunder Sircar ClmodhryF) 
Their Lordships said : — ''The authorities wdiich have been mainlv 
relied upon in order to show that there has not been a suflicient 
acknowledgment within the period of limitation in the present 
case were cases of actions on promises^ decided on the Statutes 
of the 21st Jac. 1 and the 9th Geo. c. 14. The principle of 
these decisions is not applicable to a case like the present. They 
depend* not upon the effect of an exception in the Statute^ but 
upon the principles of the Common Law with respect to the cause 
of action. The issue joined made it incumbent on the plaintiff 
to prove a promise made within six years and such as to agree 
with that laid in the declaration. In such cases, acknowleda*- 

(1) ^1851) 16 Q. B. 432 pp. 440-441. t?) (185S) 56 & B. S3 at p. 91. 

e) (18-42) 9 M. & W. 409. W) (1875) L. R. 10 Bx. 330. 

(5) (1809) 13 Moore’s I. A. 37. 
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mentSj whether by words or acts^ are of bo avail save so far as 
they sustain the promise alleged ! there is no exception within 
whidi they come ; and these cases are to be regarded simply as 
actions brought on promises made within six: years. But the 
cases within which acknowledgments are operative by way of 
exception are of a different character. In these the action must 
be maintained on the original security : and an acknowledgment 
within the prescribed period of limitation shows that the 
obligation was then subsivsting and unsatisfied ; a promise to pay 
is not required.’^ And further on their Lordships go on to say ; 
^^It is one thing to acknowledge a debt and another to promise 
to pay it; and this distinction is recognized by the terms of the 
law relied on by the defendant.^^ The decisions on the sufEeiencj 
of acknowledgments within the exceptions in recent Statutes of 
Limitation have (as Sir Edward Sugden has observed) proceeded 
on a liberal but yet a fair and just construction of those Statutes.'* 
A written acknowledgment then is merely evidence of the 
original liability which it seeks to keep alive. According to 
section 19 of the Limitation Act, all that is necessary to make it 
evidence is that it should be made in writing signed by the party 
against whom such property or right is claimed or by seme person 
through wliom he derives title or liability/^ It may be contained 
in a deed or a letter or a deposition or an afl3.davit or in any 
other form. Having regard then to the provisions of the 
Limitation Act^ we think that a written acknowledgment^ which 
is intended to save the bar of limitation and not to give a right 
of action; does not come within the principle laid down in the 
decisions following the rule in Pigofs case. In the case before us 
what is relied on as an acknowledgment under section 19 of the 
Limitation Act is a samadashat^ as to which it has been hold 
that it is merely an admission of a balance due and is receivable 
in evidence; though unstamped : see Bhondu v. Nam-^anS^'^ As 
soon as the acknowledgment is made, the Statute of Limitation 
says that it shall have the effect of prolonging the period of 
limitation and there is neither reason nor principle for extending 
the rule as to material alterations in a deed to it and undoins* 
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that effect. In the case of a deed, said Bramwell, B., in PaUuoii 
V. Iu€Me^^^\ -where a person claiming to be paid for work did 
the work tinder an instrument of contract^ that instrument, 
though altered in a material part^ is still the governing document 
to determine the rights of the plaintiff?^ Equally where a statute 
attaches a legal incident to an instrument, that instrument, 
though altered, must continue to be the governing document for 
the purposes of the statute. It is true that the reason of the rule 
laid down in Pigofs ease lias been pointed out to be the fraud or 
laches of the party altering the deed or instrument or allowing it 
to be altered while it was in his custody. But in no case has the 
fimid been held to vitiate every document which is adduced 
merely as evidence in support of a claim or contention. If the" 
rule were extended indiscriminately in the way 'we are asked to 
extend it here to all documents which are put in merely as 
evidence^ it would operate harshly and vshut out true, because it 
is altered, into false evidence. The rule has been borrowed from 
the English cases by our High Courts and applies to bonds or 
other instruments creating gjer se rights and liabilities on the 
ground that it is consistent with justice, equity and good 
conscience. But we do not think that the rule of justice, equity 
and good conscience requires that it ought to be carried further 
and applied to documents which are not the foundation of a 
plaintiff^s claim but are merely evidence of a defendant’s 
pre-existing liability. 

The acknowdedgment being then operative, the question 
what is the date on which it was passed ? The lower Court has 
indeed discussed that question in its judgment and given some 
reasons for holding that the original date is that given by the 
plaintiff, ie, Kartik' Sndh 1st, Monday (the 2nd of November, 
1891), but it is clear that the Court did not mean to come to any 
distinct conclusion on that question of fact, because, though it 
raised the 9th point to cover that question, yet it has not 
recorded any finding on it on the ground that a finding is 
unnecessary. We must therefore send hack the case for a 
distinct finding on the 9th point raised in the lower appellate 
Court* That point includes the question as to 'the date of the 
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loan by the plaintiff to tlio defendant. In determining this latter 
point;, we would aslc the Court to bear in mind with reference to 
the respondeiit^s contention that the plaintiff^s tMmkliatu or ledger 
account is not admissible because it was not written at or about 
the time of the loan, the recent ruling of the Privy Council in 
Bo'ptiiij Commimoner of Bara BanM v. Bam Parshaclfl^ where 
(differing from. IfAmohenhaw Bezonji v. The Neio JDImrumsey 
8j>i'ming and Wecmng Gornypanf^^) their Lordships have held 
that an account to he regularly kept within the meaning of 
section 34? of the Evidence Act need not be written from day to 
day or hourly as the transactions have taken place and that the 
time of making the entries may affect the value of the accounts 
hut cannot affect their admissibility. 

In order to enable this Court to dispose of the case finally; the 
lower Court should also find whether, as evidenced by the credit 
entry of Es, 81-12-0 in the plaintiff^s tlidnikhata or ledger account 
of Ohaitra Sudh 3rd, Samvat 1947 {i.e. 11th Apidl, 1891), the 
plaintiff received the said amount on that date as alleged by him, 
and whether the entry is in the handwTiting of defendant No. 1. 
The reasons given by the lower Court for not determining the 
question are not sound in law. Though the plaintiff did not 
specifically rely upon this entry in those paragraphs of his plaint 
where he show’'ecI the ground upon which ho claimed exemption 
from the ordinary period of limitation, yet he did mention it in 
paragraph 3 of it, and we think tliat there was a substantial 
compliance with the sj)irit, if not with the letter, of section 50 of 
the Code of Civil Procedure. There is no jnstilication whatever 
for the lower appellate Courtis remark tliat this entry was not 
relied upon by the plaintiff throughout the trial in the first 
Oourt.^^ The plaintiff in his deposition swore that the entry was 
in the handwritiug of defendant No, 1 and had been made in his 
(plaintiff^s) presence. Defendant No. 1 was examined about it 
and the Second Class Subordinate Judge refers *to it in his 
Judgment. It was not indeed mentioned in so many w^ords in the 
grounds of appeal to the District Court by the plaintiff; nor was 
the entry of Es. 300, which the lower Court has found to be 
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genuine^ mentioned in those grounds. 


The third ground o£ 


appeal^ which relates to payments and acknowledgments made by 
defendant ISo. raised the question as to all of them. As to the 
other payments alleged to have been made by the defendant, the 
lower appellate Court has found the first credit entry of Rs, 300 
to be proved and in the handwriting of the defendant and the 
other entries are admitted to be in his handwriting by the 
defendant. We must take them to be payments under section 20 
of the Limitation Act. 

We must therefore send the case back to the lower appellate 
Court for distinct findings on the following issues ; 

1. What is the date of the loan advanced by the plaintiff to 
the defendant ? 

2. Is the credit entry of Rs. 81-12 in Exhibit 32 in defendant 
No, handwriting, and is it an entry of payment under section 
20 of the Limitation Act ? 


3, What is the date on %yliich the written acknowdedgment 


in Exhibit 55 was passed by defendant No. 1 ? 

Issues smii dowm 


Findings to be returned within a month. 


APPELLATE CIVIL. 


Before Sir L. Jenhins, Ohuf J-ustke^ and Mr, Justice Chandavarhar, 


VINAYAK GANGADHAK BHAT (oeigtxal Defendas^t), Appellant, 
XEISHNABAO SAKHAEAM ADHIKAEI (oeiginal PLAiKTirr), 
Uespondents.* 


Small Qatm Court — Jurisdiction (f-— Question of title — Provincial Small 
Cause Courts Act {IX oflSST), section S3 — Claim to 2^oBsession of land 
ivhen title to land disputed — Second aj^peal— Civil Procedure Code {XI F 
of 1882)^ section 586 — Practice, 


The plaintiff sued to recover Es. *70 as the %itpan (income) of certain lands. 
In his defence the defendant raised the question of the title to the land. The 
plaintiff obtained a decree, which was confirmed ixi appeal. 

Meld^ that the suit, although raising the question of title, was a suit cogniz- 
able by a Small Cause Court, and that therefore under section 5S6 of the Civil 
Procedure Code (XIT of 1882) no second appeal lay. 


* Second appeal Xo, 92 of 1900* 
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SjcoNB, appeal from tk;; decision of Edo BaluSdur M. S. 
Nadkami, Additional First Class Subordinate Judge, with appellate 
povrers at Eatndgiri, confirming the decree of Edo Sdheb G. D. 
Deshmiikh^ Second Clas*^ Subordinate Judge of Dapoli 

Haintifi' sued the defendant to recover income arisin<. from 
land for 1894. He alleged that the land was kowli land md had 
come to him from his father, and that the defendant's father had 
wrongfully collected the profits for the said year. 

The defendant pleaded that by a prior decree the land had 
been declared to be Uoti and not JcowU, and that under section 
244 of the Civil Procedure Code (XIV of 1882) the plaintiffs 
claim should have been made in the execution proceedings of that 
decree under which the defendant had possession. 

The Subordinate Judge allowed the claim. The defendant 
appealed and the lower Court's decree was confirmed. 

The defendant preferred a second appeal to the High Court. 

At the hearing the respondent (plaintiff) took the prelimin^rv 
objection that under section 586 of the Civil Procedure Code (XIV 
of 1882) no second appeal was permitted, the suit being one 
cognizable by a Small Cause Court. 

'I!'' A 

(p amtiff) The appellant has no second appeal to this Court • 
section 586 of the Civil Procedure Code (XIV of 1882). The 
suit IS one cognizable by a Small Cause Court, being one to recover 
Es. 75 as money had and received or as mesne profits wronc^fullv 
received by the defendant (appellant) - Prosll v! 

MaismUen Bimas « Kmjo Belmy v. Mculhul CJmndraS^') Para- 
graph SI of the Provincial Small Cause Courts Act (IX of 1887) 
applies to suits involving accounts. Here no account is necessary 
haraym BJmMr y.BalaJH ^) ; Eali Xrkhna L 

lo paragraph SI schedule 2 of Act IX of 1887 see Ti.i 

y. IMImi ChmclmS^) No question of title to land is reluy raisid 

m this suit. The defendant improperly raised it. ThatLum^ 

stance does not prevent the suit being a Small Cause Court suit. 


P) (1890) 17 Cal. 707. 
P) (1896) S3 Cal. 884 

() 
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aad within the jurisdiction of the Small Cause Court — Dtdabh v* 

Bmmdhar Bed ; Bapnji \\ KnvarjiP> In England questions of YiifAYAK 
title are litigated in suits for money had and reaeivQil—SIonfpemi^ iCeishs^Isao, 

Y. Bristow,^^^ 

Branson (with Baji A. Kliare) for the appellant (defendant 1), 

—We rely on paragraph 31 schedule 2 of Act IX of 1887. 

Jenkiks^ CJ. : — The idaihtiS has brought this suit to recover 
Bs. 75^ or such sum as may be found due to him on account of 
the ^d'pan of the lands described in the plaint collected in 
1894-95. 

His case is that these lands ^Yer8 originally acquired from 
Government^ and ultimately under that title became vested in 
him ; or, in other words, that they are his kowli lands : that 
though the lands are thus liis, the defendant's father wrong- 
fully collected the utpem : and it is this utpcm he now seeks to 
recover. 

The defence, or so much of it as is now material, is that 
the lands are hhoti and not lmol% and that this is established 
beyond the possibility of controversy by reason of a prior 
decree : and next, that the point the plaintiff* desires to raise 
should have been advanced in execution proceedings under that 
decree. It becomes therefore necessary to see what that decree 
is, and what led up to it. 

In 1816 Laxman Govind Bhat obtained a Ico^ol of the land 
from the Siibhed^r of Fort Suvarndrug, and on the 10th of 
February, 1827, Laxman sold his one-half share to Eamchandra 
Apaji Adhikari, who had already acquired the other half. 

These lands are situate within the boundaries of the Mioii 
village of Umber shot. The hhoti of this village at one time 
belonged half to the Bhat family and half to the Padkes, but 
the managing member, Govind Ilari Bhat, leased the 16 annas 
to the predecessors in title of the plaintiff. Later, the plaintiff 
alleges, his predecessor acquired 4 of the Padkes' 8 annas^, and 
went into management. Then a suit, No. 47 of 1888, was brouglit 


{D (1884) 9 Bom. 111. t2) 1S90) 15 Bom. 400. 

(3) a880)2B.&M, 117. 
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against tlie successots 6£ tlia" original lessee to get back the 
villag’c and a decree for possession was passed* The appellant 
alleges that in execution of that decree possession was obtained 
of the present plaint lands, and on this ground he claims that 
the plaintiff should have proceeded under section 244 of the 
Civil Procedure Code, and that failing this the suit is effectually 
barred by tlie plea of res jtidieaitu 

The respondent, however, by way of preliminary objection 
has urged that the appeal is barred by section 586 of the Civil 
Procedure Code* To this it was answered that this suit was not of 
the nature cognizable in Courts of Small Causes, for it fell wifchiu 
the description of cither the 11th or the 31st paragraph of the 
second schedule to the Froviixcial Small Cause Courts Act* Tlie 
point thus raised in this preliminary objection appears to me to be 
fraught wdth difficulties. It is clear that a Small Cause Court 
cannot entertain a suit for the determination or enforcement 
of any right to or interest in immoveable property, but the 
authorities decide that having regard to section 28 of the Pro- 
vincial Small Cause Courts Act a Court of Small Causes can 
entertain a suit, the principal purpose of which is to determine 
a right to iminoveablo property, provided the suit in form does 
not ask for this relief, but for payment of a sum of money. 
What is the result of this ? A sues B for a sum of money 
under Es. 500, liis right to which depends exclusively on his 
establishing his ownership of a piece of land. According to 
the cases a Court of Small Causes can itself hear the case, 
and in the course of it determine the issue of ownership. 
There would be no second appeal, but, on the other hand, the 
decision on the issue of ownership would not be res j%uUcata 
in a subsequent suit to determine the ownership, because the 
Small Cause Court wmuld not be competent to try the subse- 
quent suit. But suppose the Small Cause Court, acting under 
the powers contained in section 2B of the Provincial Small Cause 
Courts Act, returned the plaint, and it was afterwards presented 
to a Court having jurisdiction to determine the title, what 
then would be the position ? According to the decision in Kali 
Kfulina Tagore v. Izi^atamiissa no second appeal 
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would lie. Tet as tlie Court where the pkiut was ultiaiatoiy ISOL 
presented was a Court of Jurisdiction competent to try- tlie Ywayak 
question of title^ its finding on the issue of ownership woiildj krisiSabao, 
according to Red Charaii v. Kmmd giro rise to the 

plea of m judiorda. The result then would be this, that the 
right of the litigant to have his claim of title determined 
in this Court on second appeal would depend upon whether 
or not the Court of Small Causes in the e:sercise of its discretion 
acted under section 23 oE the Provincial Small Cause Courts 
Act or not. Tt is diflleiilt to suppose that the Legislature 
oould liave inteiuled such a result. There is but one further 
case to consider^ and it is vrhere^ as here, the plaint is presented 
in a Court having both ordinary and Small Cause Court Juris- 
diction. In Narayan v. it was held that such a suit was 

cognizable by a Court of Small Causes, and that therefore no 
second appeal would lie. But as the Court in such a case was 
not a Court of Small Causes, it would, or at any rate might be 
a Court of jurisdiction competent to try a suit brought expressly 
for determining the right to the immoveable property, so the 
finding on the issue of ownership (which would not be subject 
to second appeal) would by the same process of reasoning be a 
bar to a subsequent suit for determining the right to the property 
where there wotild be a second appeal. In other words, a party 
might in this way bo deprived of liis right to have his claim to 
immoveable property determined in the High CourE. This again 
appears to me to be a result that could not have been intended. 

This* line of reasoning, it is true, depends upon the correctness of 
the view expressed in Rai Ohemm^s case, and no doubt the 
authorities in this Court (e,g. Bliolalliai Y.Jdescmg^^^ as well as in 
the Madras High Court) are the other way, but I must confess that 
the Calcutta decision appears to me to be more in consonance 
with the words of section 13 of the Civil Procedure Code. 

It is enough for my purpose to indicate the difficulties that 
present themselves in connection with cases such as the one in 
hand. These difficulties would never have arisen had the Courts 

(0 (189S) 25 Cdl. S'?!# (1895) 21 Bom. 248. 

(3) (1881) 9 Bom. 75» 
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here, when borrowing from the English procedure the form 
of actions in observed the limitations to which the 

action was there subjected. It is there well established that 
where rents have been demanded and collected under an adverse 
title, and without any assumption of agency, no action can 
he brought to recover the amount of those rents as a debt or 
on amm'pdt^ unless the claimant establish his title by proper 
proceedings, if they still be open to him. This rule w^as first 
emmciated as far back as 1788 in Cwininghm v. 
and has since been repeatedly affirmed, as for instance in Clarame 
Y. Mars}iaU^^\ in llonyfemy v. and in Talhot v. Marl 

of 81iretmhiryS^'> I have referred to tlieso out of tlie many eases 
tlicro arc on this subject, as they show how the doctrine has been 
adhered to at different periods of time. This rule of procedure 
seems to me to be based on sound policy ; it affords a safeguard 
against multiplicity of suits, and protects a man against the 
harassment of constant litigation. If such a rule obtained in 
this Court, it would be a simple and conclusive solution of the 
difficult points to which I have alluded, but in the face of existing 
decisions it now could only be adopted by the decision of a Full 
Bench, In some future case the point may be worthy of 
consideration, but in the present it would serve no useful 
purpose to put the parties to the additional trouble and delay 
involved in a reference to a Full Bench, as even if we could 
entertain the second appeal, it would, on the materials before us, 
probably only result in an affirmance of the lower Courtis decree. 

In the present state of the authorities the preliminary point is 
a good one, and we consequently must dismiss the appeal on it 
and not on the merits. The appellant must pay the costs. 

Ohakbatahkab, J. : — I concur. 

Jppeat dmnmeih 
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BHAICKANB and anothes (AucTroN-PUEcnAaEiis), Orro3srEN t&*' 


Civil Procedure Code (Act ATI’’ of 1SS% section 8 10 A and section 
P ropert^ ^rlvatehj sold hp Judgmenkdehtor prior to Court sale — AppUetttwn 
hjj judgment-debtor to set aside a Court sale — Application rejected'-^ 
Application to High Court under section G22 — Practice, 


Applic.itio:^ under the extraordinary jurisdiction (section 622 
of the Civil Procedure Code, XIV of 1882) against the order of 
Rdo Saheb Atmaram J. Kaji, Subordinate Judge of Umreth^^ in 
an execution proceeding. 

The applicant^i a judgment-debtor^ applied to tbe Subordinate 
Judge of TTmrethj under section 310 A of the Civil Procedure Code 
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In execution of a decree passed against a judgment-debtor, liis property \vad 
sold by auction. Prior, however, to tbe execution sale, he eifected a private sale 
to another person, and out of the proceeds he paid off the Judgment-croditor, who 
duly certified that the decree was satisfied. Subsequently the judgment-debtor 
apidied under section 3 10 A to set aside the execution sale. His application 
was refused by the Judge on the ground that, at the date of the execution sale, 
lie had no interest in the property, having disposed of it by private sale. He 
held, therefore, that he could not apply under section 310A. Against this order 
the judgment -debtor applied to the High Court under section 623 of the 
Civil Procedure Code (XIY of 1882). It was contended {!) that the order was 
one under section 244 of the Civil Procedure Code ; that an appeal lay from an 
order under that section, and that therefore he had hb right of application 
under section 622, and (2) that lie having disposed of his property by private 
sale, section 3 10 A did not apply. 

Heidi that section 244 did not apply, inasmuch as the auction-purchaser certainly 
could not be taken to be the representative of the decree-holder, and even 
assuming him to be a representative of the judgment-debtor, that section did not 
apply to a question between a party to the suit and his representative. Section 
244 therefore did not apply to the order complained of, which was consequently 
not appealable, for an order under section 310 A is only appealable so far as it 
comes under section 244 (c). There being no appeal, the judgment-debtor 
could therefore apply under section 6*22 of the Code. 

(2) Hotwitbstanding the private sale, the judgment-debtor could apply under 
section 310 A of the Code to set aside the execution sale. 


^ Appli<5a'tioi2 !Not 40 of 1901 under the Extraordinary Juri^dictioUf 


THE mDim liAW EEPOETS. 

(XIV of 1882), to set aside the sale .of his immoveable property 
wbicli bad been sold in execution of tlio decree passed against 
him. 

It appeared that on the very day o£ the Coart sale the applicant 
had effected a private sale of the property, and out of the proceeds 
had paid to the judgment-creditor the ainoiiiit due under his 
decree, and that the latter had duly acknowledged the satisfaction 
of the decree* 

The execution sale, however, had nevertheless taken place and 
the opponents had purchased the property. 

The applicant (judgment-debtor) now applied under section 
SlOxk of the Civil Procedure Code (XIV of 1882) to sot aside the 
cxectitiou sale. 

The opponents (purchasers at the cxeeuliou sale) opposed the 
application, coBtciicliag that the applicant wais nut entitied to 
apply under the stiid section, inasnnieh as at the time of the 
execution sale the property did not belong to the applicant, 
inasmuch as ho had previously sold it. 

The Subordinate Judge dismissed the application on the grotiiul 
ibat at the tiim of the execution sale the applicant had no interest 
in the property, and that section 310A was intended for the boneiit 
of the Judgment-debtor himself and not for the benefit of a person 
who had previously purchased the property from him. 

Tlie applicant obtained a rule nisi from tlic High Court under 
Bection G22 of the Civil Procedure Code (XIV of 1882) calling 
upon the opponents (purchasers at the execution sale) to show 
cause why the above order of the Subordinate Judge should not 
be set aside. 

The opponents contended (1) that this ([iiestiou was one under 
section 211 of the Civil Procedure Code, and that as from an order 
made under that section an appeal lay, the applicants ^verc not 
entitled to ap^Jy to the Court under scetion 622 of this Code. 
(2) That the applicants had no loem skndi under section 310A. 

' Gohtildas 1C Tatelch fox’ the opponents showed eaoso: — We 
raise a preiiininary objection to this application. It is an 
application under section 622 of the Civil Procedure Code. We 
submit that as an appeal lies against the order which the 
applicant seeks to set aside, he cannot apply under section 622 » 
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The order of the lower OQiirt was passed'.imder section 244 (e) 

of the Ciyil Procedure Code. An appeal is given against such 

an order* Therefore the present application under section 622 doshi ilmm 

cannot be entertained. The application to get the Court sale 

set aside raises a question between the parties to the suit in 

■which the decree was passed or their representatives relating to 

the execution of the decree^ and therefore the order of the lower 

Court is covered by section 244 (/'). We rely upon Pandwrang v* 

Kruhutiaiy^'^^ Prosomo Coomar Sanyal v. Kasi Pas SaiigalS'^'^ 

Further^ on the merits^, the judgment-debtor having sold his 
interest in the property, lie is not a party interested within the 
meaning of section 310A of the Civil Procedure Code and has no 
loens standi under the section to have the sale set aside. The 
case relied on by the Judge supports oiir view. 

Lallnlhal i. Shah for the applicant in support of the rule 
The order of the lower Court does not fall within the terms of 
section 244 (c) of the Cocle^ and is therefore not appealable. 

In the case of Pandwrang v. Krishiahai'^'^ there was a question 
between the auction-purchaser and the judgment-creditor. In 
the present case the judgment-creditor is not a party to the 

proceedings and an auction-purchaser is not in any -way a 

representative of the judgment-creditor. Farther, the question 
regarding the sotting aside of the sale does not relate to the 
execution of the decree. The Privy Council ruling in Prommo 
Coomar Sanyal v, Kasi Pas Sangal^'^^ does not touch the present 
point and is no authority for the proposition that the order in 
question is covered by the terms of section 244 (c). 

On the merits the order of the Judge is clearly wrong. The 

judgment “deb tor has certainly a loc?ts shiiuU to apply under 

section 310A in >spitc of his having effected a private sale of 
his property during the pendency of the attachment proceedings. 

The private sale would not become operative unless and until 
the auction sale is set aside. See sections 276 and BIOA. The 
decision relied on by the Judge does not show that the Judgment- 
debtor has no loea^s slaiuU under the circumstances of the present 

(i) (1S99) K J. p. (3) Qsm) P. J. p. 51. 

<2) (1803) 10 I. A. 1G6 ; 10 Cal 6S3. ^ {1892) 19 L A. 166* 
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case* The ralio deeidemli in Ramcltandra Bhonio v* Eahhnahai^^'^ 
clearly supports our contention* 

O.J, : — execution of a decree immoveable property 
has been sold, and the judgment-debtor has applied under 
section 310 A of the Civil Procedure Code to have the sale set 
aside. The application has been rejected by the Second Class 
Subordinate Judge at Umreth, and the judgment-debtor now 
asks us to interfere under section 622 of the Civil Procedure 
Code. 

Prior to his application the judgment-debtor sold his interest 
in the property lo a third party, and ^yitll the purchase-money 
the decree-holder^s claim was paid and satisfaction certified. 
Under these circumstances the auction-purchaser at the execution 
sale objects that no application under section G22 will lie as 
there is an appeal under section 2ii of the Civil Procedure Code, 
and further, that the judgment-debtor has no loci^s siandi under 
section 810A. 

Does section 244? (c?) apply ? It may be conceded that we have 
here a question relating to the execution, discharge or satisfaction 
of the decree or the stay of execution thereof/^ That, however, 
is not enougii : it must also be a question arising between the 
parties to the suit in which the decree was passed or their 
representatives/’ But clearly no question here arises between 
the parties to the suit, >so that we have to determine the force of 
the words their representatives,’^ 

The opponent, in support of his objection, relies on the 
judgment of the Privy Council in Pmomio Coomar Sandal v* 
Kmi BaB There is a tendency to suppose that this 

decision lias struck out of the section the words arising between 
the parties to the suit , . , or their representatives/^ so that it is 
important to see w-hat precisely was decided tliero. 

Their Lordvships stated with approval that the result of the 
decisions was that when a question has arisen as to the execution, 
discharge or satisfaction of a decree between the parties to the 
. suit ill wliich the decree was passed, the fact that the purelmset 
who is BO party to the suit' is interested in the result has never 


m ft89S}2SB0iB*m' 
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been held to be a bar to the application of ^ 4:he section/^ It is 

clear, therefore, that their Lordships did not hold the ancfcion^ 

purchaser to be a party or a representative : they merely held DoiHxMvrji: 

that his interest in the result did not prevent the question being 

one between parties. This is made even more apparent by the ♦ 

cases to which their Lordships refer. Thus in Kmiyali v* 

Maya%<'^) it was said r 

And section 244} (c) expressly prohibits any separate suit regarding questions 
arising between the parties to the suit in which a decree lias been passed, or 
their representatives, and relating to the execution of the decree. The question 
whether the property mentioned in the decree was available for execution is such • 

a questiouj and it arose between the decree-holders and this plaintiff, who had been 
made a party to the decree as the judgmeiit-debtor^s representative. 

So in SaMaram v. Damodar^^^ where an auction-purchaser was 
interested and a party, it was said : 

The Subordinate Judge was also wrong in referring the Judgment-debtor to 
a suit, inasmuch as the relief sought by Mm, all events as against the 
.fuclgment-'creditor, could only be obtained on an application of the hind 
contemplated in section 244 (c) of the Code of Civil Prooednre. 

Now here the question is simply between the judgment-debtor 
and the purchaser of his interest in the land : and can it be said 
that the auction-purchaser is the representative of a party ? Cer- 
tainly not of the decree-holder : therefore he can only claim to be a 
representative of the judgment-debtor. I doubt whether he can 
claim this character, but assuming, for the sake of argument, he 
can, it would not aid him j for in our opinion the section does not 
cover a question between a party to the suit and his representative. 

Therefore we have not the necessary basis for the application of 
section 244, and as a consequence we hold no appeal lies, because 
it is only so far as an order under section 3 10 A comes under 
section 244(<?) that it is appealable. 

But if no appeal lies, thexi section 622 applies, so that we must 
next have to see whether^ notwithstanding the private sale, the 
judgment-debtor lias a locus standi* In execution under Chapter 
XIX it is only property of the jiidgmenfc^debtor that can be 
attached and sold, so that the petitioner seems to me to answer 


(3) (1883) 1 Mad. 255. <2 (1885) 9 Bom, 468* 
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the description of a person whoso immoveable property has 
MACA^Aii been sold under this chapter/' notwithstanding his private sale, 
PosmHvui* Moreover, it is to be noticed that when an attachment has been 
made , . . any private alienation of the property attached . . . shall 
be void against all claims enforceable under the attachment/'' 

For these .reasons we think we can interfere and ought to 
make the rule absolute with costs in both the Courts on the 
opponents* 

Jiule made almlute. 


i9on 
' A 
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CRIMINAL REPERENOE. 

Before Mi\ Jusike Cmidy and Mr, JusUce Fiilim* 

KINa-EMFEBOB v. The CHIEF OFFICEE of the 
. B,S. «'MUBHTAEI/’ 

Jurisdiciion — High 0 fence committed on He high seas — Procedure--' 

Penal Code (/Ic^ XLV of tS60)-''Sf and *38 Vlct.: chapter 27 ^ section 3. 

A Presidency Magistrate lias antlioiity to ciiarge, convict and sentence under 
tlie Indian Penal Code (Act XLT o.f; 1860) a person u'lio lias committed an 
offence in a British ship during her voyage on the high seas. The law applicable 
both as regards procedure and punislimeut is tlie Indian law. 

EBrBiiEXCB by Khan Bahddur P. H. Dastur, Third Presidency 
Magistrate, Bombay. The reference was as follows : 

I have the honour to refer for the opinion of the High Court 
the following question of law which has arisen in a case now 
pending in this Court. 

Has the Presidency Magistrate, Bombay, authority to 
convict a person for an offence under the Indian Penal Code, 
the said offence having* been committed in a British ship duriiig 
her voyage on the high seas ? 

The facts of the case briefly are as follow : 

The chief ofSeer of the S,S, ^ Mushtari/ a ship belonging 
to the Bombay and Persian Steam Navigation Company, Limit- 
, is charged with criminal breach of trust as a servant (under 

* diimltial Befereuce No, IG of 1901# 
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section 408 of tlie Indian Penal Code) in that he received passage 
money from a pilgrim dnring the ship^s voyage between Bandar 
Abbas and Busliire, The ship is proved to be a British ship, and 
by the combined effect of Acts 12 and 13 Victoria, chapter 96, 
and 23 and 24 Victoria, chapter 88, any Magistrate in British 
India has power to try the chief officer for an offence committed 
on the high seas ; the only proviso being that the person convicted 
shall be liable to the same penalty as is provided for by the law 
of England. 

Now my difficulty in the present case is whether I should 
record a conviction under section 408 of the Indian Penal Code 
against the chief officer, and then peiss a sentence provided for 
by the law of England for embezzlement, or whether I should 
frame a distinct charge under the English law and impose the 
p^alty also prescribed therein. 

On a careful perusal of section 1 of 12 and 13 Victoria, 
chapter 96, it appears that the local Courts have jurisdiction and 
authority not only to inquire into and try offences committed on 
the high seas, but also to determine and adjudge them as if 
committed within the local jurisdiction of the said Courts If 
so, the whole of the procedure to be adopted should be Indian 
and not English, and the framing of the charge being only a 
matter of procedure, the charge in the present ease ought, in my 
opinion, to define the offence as mentioned in section 408 of the 
Indian Penal Code. The proviso (section 2), it is true, imposes a 
different penalty, but that is after the persons conviction y and there 
is a long gap bet'ween the framing of the charge and the conviction, 
and I do not therefore understand how section 2 could re-act 
on section 1 and modify the express provision made therein for 
the trial and determination of such offences. This point has, no 
doubt, been decided in The Qtieeii v, Thompsonf^^ where it was held 
that the charge to be framed should be under the English law * 
but the reasons given in that ease appear to me to be inconsist- 
ent with the wording of section 1, and I liave therefore some 
hesitation in adoi3ting the view therein expressed. In Beg* v. 

this point has not been specifically dealt with, though 
it is true it is said there that the substantive law ought in such 

(1) (1867) I B, li. Eeng. 1 (Oy.) (2) (1870) Boni. H, a E» 89. 
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cases to be Englisli and not Indian j whilst in Beg. v, Kastija 
the oSence was not committed on the high seas but 
within three miles of the shores of British India^ and therefore 
the question about the nature of the charge to be framed did not 


I' ' 


KiK(> 
iMBlIiOE 

Chiee 

Mush- arise. I beg^ however, to draw the attention of their Lordships 
to the remarks made by West, J., in that ca.se, which seem 
partially to support the view I have already expressed in this 
reference/^ 

The reference was heard by a Division Bench (Candy and 
Fulton, JJ.) 

Seoit (A.cting Advocate General) with Mesm, Graw/ord mul Co» 
■for complainant (the Bombay and Persian Steam Navigation 
Company), referred to Stat. 12 and 13 Viet. c. 96, section 1 ; 
23 and 24 Viet. c. 88, .section 1 ; 54 and 55 Viet, c. 67 j 3-7 
and 38 Yict. c. 27, section 3 ; Merchant Shipping xict of 1894, 
section 686; Beff, v. Seg v. Kastija 

There was no appearance for the accused. 

Fulton, J. : — TJie repl}/' to the question put hj the Third Pre- 
sidency Magistrate is contained in section 3 of S7 and 38 Viet. 

His juiisdiction to try the offence is conferred hj section 1 of 
12 and 13 Viet. c. 96, declared applicable to India by section 
1 of 23 and 24 Viet. c. 88, as well as by section 686 of the 
Mereliant Shipping Act of 1894. 

The question of procedure and punishment is determined by 
tlie first mentioned section of 37 and 38 Viet. c. 27. Section 2 
of 12 and 13 Viet. c% 96 has been repealed by 54 and 55 Viet* 
e. 67. 

Our answer is that the Pre.sideney Magistrate, Bombay, has 
aiitliority to convict a person for an offence under the Indian 
Penal Code, the said offence haring been committed in a British 
ship during her voyage on the high seas. The charge should be 
framed in reference to the Indian Penal Code, and in ease of 
conviction the pumshment should be awarded under that Code. 

Answer mcwiinghh 

■ ' (i) (isnj 8 Boim H* .€* H. 03* • ■ (2) (1870| 7 Bom, H, C* 1. 80, 

, C^b(lS71)8Boim H*aR.03* 
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Befoi'e Slv L, JcdXihh,^, Qliief Jmthe, 1L\ JiistiGe Candy} Mr* JksUce J^ulku.} 
Mr. Justice Croiue and Mr* Justice CMndamrkar. 

MALUivOilAMD HATAjN"C HAND and anoi?her (original DecreE'1ioldees)i, 

Applicants, ??. BECHAR NATH A and otsers (original Jddg^ient* 

debtors). Opponents/"^ 

Liniifatioti Act {XV of Av/V), schedule II, article U9 (d) — BxecuHon — 
Potrsi} ent of hliatta — Wo fresh starthig point . . 

An application lor esoeution of a decree was made and granted on the 4tli 
Novornber, 1897. Tlio hliaita (process-fee), howeverj was not paid to the Nafzir 
luitil afterwards, naniolr on the Sth No'^ernber, i897* There was no written 
application in connection -with tliis payment, nor ' did it appear that there was 
any oral application at the tiino of the payment except such as might be 
inferred from the fact of payment. 

Meld, that siicli a payment of hhatta did not constitute a fresh starting point 
from which the period of limitation prescribed by article 179 of the Limita- 
tion Act (XY of 1877) began to run. 

From the mere fact of payment of At an application such as is prescribed 
by that article cannot be inferred : at most it would merely be an application 
to receive the moiioj and the payment would be no more than the performance 
of a condition essential to the order for exeentiom 

REEERBXiiE !.‘y Eao Siilieb Molianrai Dolatrai, Subordinate 
Judge of Borsad in the Ahmedabad Distriefc^under section 617 of 
the Civil Procedure Code (XIV of 1882). 

The point raised by the reference was whether in eijecution 
proceedings the mere payment of bJiatta (process-fee) was an 
application for exeeution within the meaning of article 179 of 
the Limitation Act (XV of 1S77) so as to be the starting point 
for a new period of limitation as prescribed by that article. 

The appiiicants applied for execution of a decree in November, 
1900. There had been a previous application for execution made 
and granted on the 4th Novemher, 1897, but the bludta (process* 
fee) in respect of that application was not paid until the 8tli 

' , , ’*•* Civil Refemiice Ho* 27 of 1900. 
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NoYember^ 1897* The question submitted to the High Court was 
whether the period of limitation prescribed by article 179 of 
schedule II of the Limitation Aet> 187 7^ began to run from the 
latter date. If so, the present application was in time. 

The reference by the Subordinate Judge was as follows : 

The decree -holders n,pply to execute their father’s decree hy riglifc of siirvivoi’- 
ship as n gainst the defendants, alleging that their application is within time in 
conscqnenee ol: the ‘ hhatta ' having been paid in the previous proceedings on 
8th November, 1897, Exhibits. The only Cjnestion tlms arising ihrcleterminathm 
is whether the payment of sncli is a step in aid of cxecntiou or not under 

article 1T9, danse 4, of the Limitation Act. Of course such a payment was -till 
recently, under cover of the ruling ut page 911 of Printed Judgments of 1884: 
considered such a step, hut then the authority of that dcdsioii has been as it were 
doubted in ilie case of Tri'Afc v, Xashhialh Tlthjadhar, Printed Judg- 
ments of 1S97, page lOD, and hence the present rel'eronee, the point having 
not been expressly decided there. It has been urged that the lave does not 
ref|uire any written application for tlie purpose, and there seems tube no reason 
why au or.il apjdication should iioG be j)re.snined at the time of every such 
payment — the more so when it is remembered that a written application is 
required when the usual tune is exeoeded. 

It is, however, sniiidont to nr>t'?. thatsindi p.prmont. after the piusentatlou of 
a derkhast follows as a matter of ordinary routine only, and what is more, it 
being treated by circular No. Ill (nUL' High Court's Civil Circnlsu’ Boob, page 
7 i) as an act mt»ro in the ufiture of a nunisterial one than otherwise, it is obvious 
that the argument do.‘S md at all rigidly apply. 

In these cbvinnstances the correctness of the former practice, having regard to 
all tho words of the clause under ivlVrcme? as noiii*ed in the dc<4siun of 1897 
aforesaid, seems open toseriuns qtiestiuin and with this humble expression of 
opinion on the. point, therefore, 1 would respect l! ally Bubju it this case for the 
orders of the Hoiunivable the Higli Court. 

The case was heard by Jenkins, C. J,, and Chandiivarkar^ J.j, 
who referred it to the Full Bench witli tlie following judgineni :~ 

Jnh’KiNs, C‘. J, — The question referred to us for < air opinion ihg 
whether the payment uf Matkf on the 8ih Xuvember, 1897, saves 
mi applicatiou for execution presenter! within three years of that 
tlate from tlie bar of limitation* 

In B/mmi \\ the question referred for deeisiou of the 

High Court was whether £iu application for cxeeutioiiof a money 
decree made within' three years of the date of payment of 
for a sale w^arraiit is within timed" To this Sargent, il J*, and 
C) (1884) P* .bp, 311. 


tOL. XXt.} 


BOMBAY SlBlES. 


641 


Kemball^ J, answered as follows The Court concurs with the 
predecessors of the Subordinate Judge in thinking that the 
payment of hkaUa for the sale warrant is a ^step in aid^ of 
execution/^ 

In BwarlumcUh v. Anandmo^^^ a somewhat similar point arose. 
On the I7tli of July, 1890, the plaintiff in that suit applied for 
execution. Notice was issued under section 248 of the Civil 
Procedure Code on the 18th J uly, 1890, and a process-fee of eight 
annas was levied. The proper fee was Rs. 2, and the deficit court- 
fee was made good by a payment into Court on the 29th August, 
1890. The notice, however, had already been issued and served. 
On the 22ud August, 1893, a fresh darkkdst for execution was 
presented, but the Court held that it was barred, though it was 
within three years of the 29th August, 1890. 

The learned Judges in the course of their judgment said: 

The case of Bhoim v. Kcmaji is relied on ; hut there is nothing in that case 
to show that the iJayment was made after the application to the Court and the 
step taken by it. On the present facts it does not ’ appear that any application 
for execntion or to take a step in aid of execution was made when the additional 
court-fee was paid. The words of clause 4 therefore do not save the limitation. 

Then in Tnmhak v. Kashinath'^^'^ it was said ; 

Whether the payment of hhatta is a sufficient proof of an application to the 
Court to take the step in respect of which the hhatta is paid is doubtful 
according to the reported cases. The mere payment of a process- fee under 
circumstances from which no application can be inferred does not of course 
satisfy the requirements of article 179 (4). 

In Bhoma v. Kamaj i the Court appears to have presumed an application from 
the payment of the process-fee. 

An examination of Bhomeds case discloses no reference to such 
a presumption and the form of the answer appears to point to an 
opinion that the payment of the hhatta was ‘_per se sufficient to 
constitute a new starting point. The two later decisions throw 
a doubt on the opinion expressed in Bhoma^s case, and we there- 
fore refer for the decision of the Full Bench the question, — 

Whether the payment of hkaUa in execution proceedings is 
under any, and if so v^hat, circumstances sufficient by itself, or by 
virtue of any inference arising therefrom to constitute the time 
from which the period of limitation begins to run under article 
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179 (4) ill the second sohedule to the Indian Limitation Act^ 
1S77/^ : ' 

Tlic cast' beiijg tliQs referred, ifc was heard by a Tull Bench consisting of 
Jenkins, O.J., Candy, Fulton, Cro’we and Cliandavarkar, JJ. 

Mamihhai Nanahluti {cmiieus curios) for the applicants (decree- 
holders) ; — The ijuestion is whether onr present application which 
was made on the 7th ISTovember, 1900, is in time. The previous 
application was made on the 4tli I^ovember, 1897, and the hlmtta 
was paid on the 8th November, 1897. Our pi^esent application 
is in time if the period of limitation be computed from the day 
on which the hhatta was paid: article 1 79 of schedule II of the 
Limitation Act. We contend that the payment of the hhatta on 
the 8th November was itself an application for execution and a 
step in aid of execution. There is no provision of law which 
ret|uires that such an application should be made in writing. 
Therefore it was open for us to make the application in any way 
^Ye liked. The payment of the bhaiia in Court having been 
accepted and u process having been thereupon issued, an applica- 
tion must lieceBsarily be inferred. These circumstances them- 
selves coiistitateu an application on which the Court took action. 
The fact of the payment of the bhcUlamusi betaken in connection 
with the darkluist for execution in respect of which it was made. 
Bhatia is not a mere payment of money, but it is a payment for 
issuing the process. If wc had merely put the money on the 
table of the uiiicer t»f tlie Court tvithout saying anytliing, the 
ufllcor of the Court would not know the object for which tho 
.money was paid. But when we paid the money and said that 
it w’as hkaUa-s it was at once understood that it was a pay- 
ment for the issue of process. In tho payment of the hhaUa an 
applicatioii was implied. It has been held that payment of 
hlhjfla is a step in aid of execution — Bhoma v. KamujiB'^ If the 
payment of Ihaiia is a step in aid of execution, then the fact of 
the payment ^vas itself an application independently of the circum- 
stance that process was issued. The Subordinate Judge errone- 
ously, supposed tliat the ruling in Bhoma v. was dissent- 
ed from in Trmhah v. Dwarkamdh v. Amndrao^^^ 

supports our contention. 
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Marhand N, MeMa {cmicuB eurw) for the opponents (auction- 
purchasers)* He cited the following rulings : — Toree Mahomed 
V. Mahomed Malood ^ Majhmi0* Banerji Jtiajlahlii 

\ Umesh GJmnder D^dta v. Soonder JYarain i Ananda 
Mohan Boy v, Kara SundariS^^ ; Baghmuitdtin Mieser v. liallydut 
Misser ^^^ ; KesJiavlal Beelicir v* Pifamherdas ^^^ ; BwctThanciih v, 
Jnandrao ^^'^ ; Bhagwau v. DhondiS^^ 

C.J. The question whether payment of hhatta calls 
into play article 179 (4) in the second schedule to the Indian 
Limitation Act, 1877, is one on which conflicting views are held, 
and in view of this conflict, it is necessary to see what the Act, 
apart from the authorities, says* 

So much of the article as governs this case requires (1) that 
there should be an application in accordance with law to the 
proper Court, and (2) that the purpose of the application should 
be for the Court to take some step in aid of execution. Here an 
application for execution %vas made and granted ; until payment 
of hhaUa^ however, process according to the ordinary practice 
would not issue, so that this payment is in effect a condition of 
that issue, Bhaita was paid to the N^ssir on the 8th of Novem- 
ber, 1897, and it is this payxnent that gives rise to the question in 
this case. 

There admittedly was no written application in connection 
with this payment, but it is said that an oral application would 
answer the requirements of the article. 

There is, however, no trace of any oral application except such 
as may be inferred fi*om the fact of payment. But from a mere 
payment to the Ndzir I cannot infer such an application as the 
article j)rescribes : at most it would merely be an application to 
receive the money and the payment would be no more than the 
performance of a condition essential to the ordei? for execution* 
The application leading up to the order for execution of course 
comes within the 179th article, but to hold that the payment of 
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I'S'S a similar operation for tlie purpose of limitation is to 
iTOOKAsi) my mind merely to place a premium on dilatoriness. 
incHAB Therefore I would answer the question referred by saying 
that the payment of IhiAta in this case did not constitute a fresh 
starting point from which the period of limitation began to run. 

Candy, Fulton, Ceowb and Ohandawaekae, JJ., concurred. 

Amiw accordingly^ 
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On tlie 23rd September, 1899^ tlie plaintiff filed this suit for 
restitution of conjugal rights. 

On the 3rd August this ease was heard by Fulton, J., and the 
Parsi delegates. It appeared in the evidence given in the course 
of the case that there had been an earlier demand in 1886 or 
1887) by the plaintiff for restitution of conjugal rights and a 
refusal by defendant. The point of limitation was then 
raised. It was contended for the defendant that the suit ought 
to have been l^rought witliin tv70 years after the first demand 
and refusal and that the later demand and refusal did not give a 
fresh cause of action. The objection was overruled and the case 
proceeded. 

On the verdict of the delegates, which was in favour of the 
plaintiff, the Judge passed a decree granting her restitution of 
conjugal rights. 

The plaintiff appealed. The appeal came on for hearing before 
Jenkins, 0 J., and Ohandavarkar, J., who i-eferred the following 
question to a Full Bench 

Whether, having regard to section 23 of the Indian Limitation 
Act (XV of 1877) and article 35 in the second schedule to that 
Act, a suit under the Parsi Marriage and Divorce Act XV of 1865 
by a wife for the restitution of her conjugal rights is l)arred b}^ 
lapse of time when restitution has 1)een demanded by her and 
refused by the husband l^eing of full age and sound mind more 
than two years prior to the commencement of the suit/' 

Section 23 of the Indian limitation Act (XV of 1877) is as 
follows ; 

23. In the ease of a continiung Ijroach of contract and in the case of a 
continuing wrong independent of contract, a fresli period of limitation begins 
to rim at every moment of the time during which the hreaeh or the wrong, as 
the ease may he, continues. 

xirticle 35 of schedule II to the Limitation Act (XV of 
1877) provides that ^Mor a suit for the restitution of conjugal 
rights the period of limitation shall be two years from the time 
when restitution is demanded and is refused by the husband or 
wife being of full age and sound mind/^ 

The question referred by the Division Court was ai’gued before 
a Full Bench consisting of Jenkins, CJ., Candy, Crowe and 
Chandavarkar, JJ. 
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Inmfanty {SooU, Acting AdYoeate General, and Lowndes with 
him) for the appellant 

We contend that under the Limitation Act (XV of 1877) 
demand and refusal create a complete cause of action and only 
one suit can be brought in respect of it> and that suit must be 
brought within two years under article 35 of the Limitation Act. 
The cause of action arises upon refusal. The refusal is a refusal 
once for all. It cannot have been intended that a fresh demand 
followed by a fresh refusal would again create a cause of action 
for precisely the same matter. T"hat would be to make the 
provision for limitation a nullity. It is evident, therefore^ that 
section 23 of the Limitation Act cannot apply. 

This suit is brought under section 30 of the Parsi Marriage 
and Divorce Act (XV of 18B5). That section is similar in terms 
to the Indian Divorce Act (IV of 1869). section 3S, By section 1 
of the Limitation Act (XV of 1877) it is provided that Part II 
of that Act (which contains section ^3) shall not apply to suits 
under the Indian Divorce Act (IV of 1869). 

The case of IlemeJuvnd v. was decided under the 

Limitation Act (XIV of 1859) which did not contain any special 
j)ro vision for such suits. The case of Bai San v. San hi a 
Miraeliand merely followed that case, although the Limitation 
Act of 1877 was then in force. That decision is wrong. The latest 
case on the point is Fahirgauda v* Gangi^^''^ and it throws doubt on 
the previous decisions. They also cited v. Avahai^^^^ 

Browne on Divorce, page 121. 

BoheHson for the respondent 

We contend that section 2S of the. Limitation Act (XV of 1877) 
applies. The eases already cited are in our favour. Husband 
and wife have a continuing right to each othcr^s society. That 
right lasts as long as the relation.ship lasts. The lapse of two 
3 ’^ears after a demand and, refusal does not sever the relationship 
and does not destroy the right. The right still remains and 
, becomes enforceable by suit whenever a clemanci is followed by a 
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refusal* £mSa ¥. supports pur eoutenrioB, 'They also, 

cited Maxwell on Statutes;, pages 112, 264* aocl 277. 

Jexkixs, O.J* :“Tlie question referred for the opinion of this 
Full Bench is^ Whetlier, having regard to section 23 of the 
Indian Limitation Aefc^ 1877, anclarticle 35 in the second schedule 
to that x\.ct, a suit under the Parsi Marriage and Divorce Act 
(X7 of 1865) by a wife for the restitution of her conjugal rights 
is barred by lapse of time, when restitution has been demanded 
l)y her^ and refused bj’ her husband, being of full age and sound 
mind, more than tv;o years prior to the commencement of the 
suit/' 

It has Ijeeu held that in the case of neither .Hindus, nor Parsis, 
is the suit barred, . and an opinion has been expressed that the 
law would be the same in tlie ease of Mahomedans* At the same 
time the Act itself particularly excludes from its operation all 
Ohrisdau marriages (see section 1). If these decisions are right, 
it is diffieiilt to see what the purpose of article 35 is in a 
Limitation Act. 

One of the earliest reported decisions on this article is Binda 
y. It was there held that £irticle 85 did not govern 

a suit brought by a Hindu husband for restitution of conjugal 
rights. The rath JeeldeMi appears to be that article 35 can 
only apply to suits where demand and refusal are necessary, and, 
as this is not a necessary condition of a suit b}^ a Hindu husband 
or wife, the article has no application to such a suit. It was 
further held that article 120, read with section 23, provided the 
period of limitation ; in otlier words, that such a suit never %vas 
bari-ecL This decision has been cited with approval in Bai Sari v, 
Saulihi IliracJiandS^'- 

In my opinion, however, there is a fallacy undorljing this 
train of reasoning. It proceeds on the assumption that the 3rd 
column of the 05th article describes the conditions oii which 
alone the particular suit can be brought. But this is not so : it 
merely describes the event, from which the period of limitation 
runs, without iix any way providing or declaring that the 

(1) i;} All, 12a m {i89o*i is ail 12c. 

(3) aS02) lo* Bom* 714. 
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ho.ppeiiing of that eyent is aB, essential condition to the competence 
of the suit Bai Sari t* 8dn]da EimGhcmcU^'> 'Wd.s decided by 
Jardine, J. and Telang; but beyond the expression of a general 
concurrence in the decree the only judgment is that deliyered by 
Jardine, J. That learned Judge, though citing Bindds case as 
supporting his view, really based his decision on Hemchmid v. Shiv^ 
reported in the note, which he considered applicable to the 
Limitation Act of 1877 in the absence of any words in articles 34 
anil 35 of tlio second schedule removing those articles from the 
operation of section 2ZB But the Judgment in Hewchand y. 
Slfhwas under Act XIV of 1859, which contained no article 
specially dealing with suits for the restitution of conjugal rights, 
a cireumstanee obtiously most material in estimating the 
applicability of that decision. , There is, however, one point on 
which the Judgment in Jiemelmnd y. SMv has a direct bearing, 
and that is the' determination that the refusal of the wife to 
return and allow the husband the exercise of his conjugal riglits, 
ami the retention of the wife' constituted eontiiming wrongs 
giving rise to constantly ' recurring causes o! action on demand 
' arid refusal/' But the opinion that there were constantly 
recurring causes of action on demand and refnsaJ^ Is opposed to 
that which is the basis of Bindds ease^ so that Jardine, J/s 
treatment of the authorities cannot ])e regarded as critical. In 
my opinion article So, standing alone, would impose no bar in 
the absence of demand and refusal, luit if demand and refusal 
(tliough unnecessary for the purposes of the suit) be made, the 
position for the ptirpose of limitation is crystallized and time 
begins to run. 

In my opinion the words of article 35, read by themselves, 
do impose on the special remedy of restitution of conjugal 
rights a time-bar, whm there has been a demand and refusal, ■ 
tliough that may not be a necessary part of the cause of action. 
But in disparagement of this as a complete view, it is said that 
such a result leaves out of account section 23 of the Act. The 
husband's' conduct, .it is argued, is a continuing cause of action, 
whether it be regarded as a' breach of contract or a wrong 
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independent of contract. For the sake of argument I will 
assume this to be so ; still it has to be seen how far this wdll 
aifect the bar imposed by article 35. 

In the first place it must be borne in mind that section £3 is 
general in its terms ; the 35th article, on the other hand, is 
particular and deals with a special form of remedy under defined 
conditions. If there be a repugnancy, the i)articular provision 
should prevail, but 1 sec nothing repugnant in the imposition of 
a bar on a suit for a particular remedy, even though the cause of 
action 1)0 continuing. The Act itself furnishes apt illustrations of 
this ; thus a suit to restrain waste is barred after two years from 
the time when the waste begins (article 41). Then again a suit 
fur wrongfully detaining specific inoveabio property becomes 
barred under article 49 : and, to come near to the point now 
under consideration, a suit for the recovery of a wife is barred 
two years after possession is demanded and refused (article 34), 
though her retention would seem to be as much a continuing 
wrong to the husband as the withholding by the wife herself of 
the rights which belong to liim as incidental to the married state. 

It has been suggested that the words of the section w'oulcl be 
satisfied by holrling that no suit could be brought except within 
two years after some demand and refusal : it seems to me, 
however, that a Limitation Act is hardly the place for such a 
provision. The result then is that I would answer the question 
referred to us in the affirmative. 

CAisurv, J , : — As 1 was a party to the judgment in Fakirgamla 
V. GangiF^ which expressed the doubt and difiiculty involved in 
the question now referred to a Full Bench, I will indicate brieiiy 
the reasons which have led me to the conclusion that the answer 
in the affirmative proposed by the learned Chief Justice is the 
least unsatisfactory solution of the difficulty. 

The effect of the decision of the Punjab Pull Bench in 1879 
was that, quite independently of section 23 of Act IX of 1871 or 
of Act XV of 1877, there was practically no limitation to suits 
for restitution of conjugal rights or for possession of a wife from 
a third party, because the law allows repeated demands, and if a 
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i^uit is barred because brouglit more tban tv/o years after a 
demand and refusal^ there is nothing to prevent a plaiiitifi' 
making a fresh demand-) and on meeting "with a refusal biinging 
a fresh suit. When the ease was in the Di\ision Court at Lahore 
‘Mr. Justice vElsinie had been of a contrary o]!inion. He then 
held that the only reasonable interpretation which could ho 
placed on articles 41^ 42 of schedule 11 of Act IX of 1871 
(answering to articles 34, 35 of schedule II of Act XT of 1877) 
w- as that the Legislature considered that if a hushand has treated 
his wdfe’s refusal to live with him with indifference for a period 
of two years she should not be compelled to return to his custody 
against her will, and possibly it would not be difficult to give 
reasons in support of the wisdom of such an enactment. IJiileSvS 
some such explanation of articles 4d, 42 was accepted, their 
presence in the Act would seem to be for all practical purposes 
inoperative, a result which could hardly have been contemplated 
by the l4Cgislature. In the Full Bench he did not adhere to this 
view', and he came to the conchision that the articles were for all 
practical purposes inoperative. 

Then came the decision in Uamchand w 8IikS^'^ In that case 
the husband in 1873 sued his wdfe, and a person who was 
harbouring her, for restitution of ecnjugal rights and for 
possession of his wife. The iirst Court found that the husband 
had disappeared for several years, but that he returned home in 
1872, and tiled the suit w-ithia the prescribed period (six years 
under section 1 (16) of Act XIV of 1859) from the attempt made 
by liini to recover his wife. There was apparently only one 
such, attempt. 

On appeal the Assistant J udge held tixat the view taken by 
the Subordinate Judge was based on the Limitation Act of 1871, 
but in Act XIV of 1859 there was no provision as to the time 
from which the cause of action should date. He held that the 
cause of action arose when the wife w^ent through ^‘ natra^^ 
ceremony with the second defendant wdth whom she was living j 
and as plaintiff had not brought his suit within six years from 
that date the bar of limitation arose. 
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But on second appeal Sargent, C, J., and Kemball, J. (adopting 
terminology to be found in Acts IX of 1871 and XV of 1877, but 
not in Act XIV of 1859,) held that the refusal of the plaintiff^s 
wife to return to him and to allow him the exercise of his 
conjugal rights, and the retention of the plaintifi's wife by the 
second defendant with whom she was living, constituted 
continuing wrongs, giving rise to constantly recurring causes of 
action on demand and refusal, and therefore the plaintiffs action, 
whether as against his wife or the second defendant, was not 
barred. 

As noticed above, the only demand and refusal in the case was 
in 1872, The suit was filed in 1873. But the language used by 
the learned Judges seems to show that in their opinion for a cause 
of action to arise in such a suit there must be a demand and 
refusal, and that there may be repeated demands followed by 
refusal, each one giving rise to a fresh cause of action, the 
period of limitation under Act XIV of 1859 being six years 
from the time the last demand and refusal occurred. This is 
the position which was attacked by Mr. Justice Mahmood in 1890 
in Bincla v. KamsiliaA^ He held that demand and refusal 
were not a condition precedent to the maintainability of such a 
suit by a Hindu husband, and that they had not been made so by 
articles 34, 35 of schedule II of Act XV of 1877, the effect of these 
two articles being merely a general indication that the Legislature 
intended two years to be the period of limitation for such suits, 
to be calculated from the starting point described in the third 
column, 2 o/ie-re suoh descrijMon applies^ but in other cases the 
matter would be governed by the ordinary rules of applying 
limitation, calculating it from the time when the right to sue 
accrued. With reference to section 23 of the Limitation Act, 
Mr. Justice Mahmood agreed with the Panjab and Bombay 
rulings ^ but he hesitated to determine how far he was prepared 
to accept those rulings in so far as they may be understood 
to lay down that successive demands and refusals are either 
required or could be made as foundations of successive actions 
for restitution of conjugal rights, with the result that there 
would be no limitation or any other plea in limine barring such 


651 


1901. 


Bhahjibhoy 

BOMAXH 

HlKABlI* 


(i)(1890) 13 All, 126. 


INDIAN LAW RIPOETS. [VOL. XX% 

bo long lis they were brought witliiii two jrears from some 
dmumd and refnsah He, however, observed that nmeh doubt 
and difiBenlty have arisen in conseqiieneo of not realizing clearly 
the distinction between a demand which by the snbstanti^'c 
law forms an essential element of the cause of action, that is 
the gist of the action, and, as such, a condition precedent to 
the enforceineut of the right hy suit, and demands which do 
not constitute the gist of the action and which therefore the law 
does not render indispensable. The practical efiect of Mr. Justice 
Mahniood's decision was to hold that articles 34, 35 must be 
read as inapplicable to suits by Hindu husbands and therefore 
virtually supertliioxis, and to apply the general article 120, and 
reading it with section 23 to hold that limitation does not bar the 
suit, either against the wife or against the other person who is 
harbouring her, although the demand and refusal of conjugal 
rights were superliuously made about live years before the suit. 
He considered it unnecessary that tbe plaintiff should be required 
to accept the dismissal of his suit, and to make a fresh demand 
the basis of another suit against the same parties and for the 
same relief, or to decide whether such a second suit would be 
maintainable. 

The next case is Bai Sari v. Smihla Ilirae/mud^^^ in which 
plaintiif sued his wife for restitution of conjugal rights. The 
wife had left her Imsbaud's house in 1884. About six months 
afterwards the husband went to his father-in-law’s house to 
fetch his wife, but she declined to return to his house. In 1888 
the suit was iiled. On the day before the institutioii of the suit 
tlie husband attempted by force to take his wife to his house, 
but the police intervened, and she returned to her father’s house. 
Both the lower Courts held that as the last demand and refusal 
took place only a clay before the institution of the suit it was not 
barred by limitation. 

Mr. Justice Jarcline upheld this view, being of opinion that 
the decision in Jlmchmd v. Shiv (noted above), being based on 
general consideration of the rights arising under the bond of 
marriage, .^nd not on the phraseology of Act XIV of is 
applicable to the Limitation Act of 1877, in the absence of 
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any words in articles 3-1* and 35 o£ the second schedule reniOYing 
those articles from the operation of section 28. He added: 

am supported in this opinion by the reasons given in 
Muda V. Kminsilia, interpreting the Act of 1877/^ But the 
ruling in Binda v. Kannsilla' was that articles 34 and 35 were 
inapplicable and superfluous. 

Lastly, there is the case of FaJdrgcmla v. Gangi^^^ decided 
by the late Sir Charles Farran, O.J., and myself in 1898, That 
was ill substance a suit for restitution of conjugal rights, to 
which we held article 35 to be appropriate. But we held that 
the demand and refusal deposed to on behalf of the defendant 
must be climmated from consideration for the purposes of 
limitation, because the wife was not then of full age. Assuming 
that the Limitation Act recognizes the necessity of a husband 
asking his wife to join him or to return to his house before 
he can file a suit to compel her to do so, there was evidence, which 
apparently the District Judge did not disbelieve, that there had 
been a demand and refusal about a year* before suit. Thus there 
was a cause of action and no bar of limitation. But we did not 
wish to express an opinion as to whether, if the prior demand 
and refusal had been valid for the purposes of limitation, the 
present suit by the plaintiff would have been absolutely barred, 
nor as to whether section 23 of the Limitation Act applies to 
such a case. ‘^The question, apart from the authorities, appears 
to us to be one of doubt and difficulty/’ 

The question now referred to the Full Bench compels me to 
form a definite opinion on the subject, which I still think is of 
great difficulty. In the first place I think that the withdrawal 
without reasonable excuse either by husband or wdfo from the 
society of the other is a continuing wrong. The WTongful act 
complained of creates a continuing source of injurj^ Every 
moment, of time during which the husband or wife remains 
withdrawn from the society of the other without reasonable 
excuse, the wu^oiig continues. Section 23 is therefore applicable, 
and thus a fresh period of limitation begins to run at every 
moment of the time during which the wrong continues. But, 
in the next place, the cause of action is the one being withdrawn 
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from the society of the other without reasonable excnse* The 
cause of action is not created by a demand that that withdrawal 
sliookl cease; and a refusal to comply with that demand. The 
obligation exists apart from any demand. Further; I agree with 
Mr Justice Mahrnood that the words io the third column of article 
35 cannot he read or interpreted as if the Statute enacted that 
no suit for the restitution of conjugal rights shall be maintained 
unless restitution is previously demanded and refused. I cannot 
add to the arguments set forth at pages 140 to 1J6 of 13 
Allahabad Indian Law Eeports. 

HoWj then, are we to reconcile article 35 with section 23 without 
making the former superfluous or practically inoperative? 
The only possible way is by holding that when restitution is 
demanded and is refused by the husband or wifC; then the law 
provides that the suit for restitution must be brought within 
two years from that time. If tlie parties are really at ann*s 
length; then the law provides that a settlement of those 
difterences; if desired by either of them in a Court of law, must 
be sought for within a reasonable time. A husband and wife 
3nay live apart without reasonable excuse for a dozen years, 
and neither may take the trouble to put an end to this state of 
things. Suppose that after this lapse of time the husband 
forthwith sues his wife for restitut-ion of conjugal rights or 
vice mrsa, a plea that she or he would have been willing to 
return or have her back, had any demand been made, would be 
no answer to the suit; though it might be a matter for 
consideration as regards costs. So far section 23 would be given 
full effect. But if there had been demand and refusal; then the 
remedy for the wrong which is still continuing must be sought 
for within two years. This is the solurioii; which is not entirely 
satisfactory, but which presents the least difficulty. 

No doubt it would be more satisfactory if could (to 
apply the language used by Sir J. F. Stephen in 1871) settle the 
point by considering what arrangement would be most expedient 
for the public; instead of attempting to determine what an ill 
drawn law would have meant if it had any particular meaning 
bearing upon the point. But unfortunately our Oourts have to 
apply the law as it not as it ought to ' or might have beeu; 
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and to vsee what the law is^ wo must endeavour to find out what 
tlio Legislature intended. 

The principle of a contimmif/ breach of contract or nuisance 
^vas first enibodied in a Limitation Act by Act IX of 1871. The 
illustration of a continuing nuisance was the diversion by A of 
B^s water-course. By section 23 a fresh period of limitation 
began to rim at every moment of the time during which the 
diversion continued. And yet by article 32 of the second 
schedule of Act IX of 1871 the period of limitation in the case 
of a suit for diverting a w’ater-course was two years from the 
date of the diversion. Possibly it was to remedy this anomaly 
that the Legislature in Act XV of 1877 altered the wording of 
article 38 to ‘^^compensation for diverting a water-course,’^ 
But, as has been pointed out, there are similar anomalies in 
regard to other articles in Act XV of 1877. Until the Legislature 
has declared its mind clearly we must interpret the Act in the 
way w^hich has the least difficulty. I would answer the question 
in the affirmative. 

Giiown, J. : — I concur for the reasons given by the learned 
Chief Justice. 

CHANDAVABKAr, J. : — I conour both in the conclusion and the 
reasons of the Judgment Just delivered by the learned Chief 
Justice. I think it right to add a word or two as to certain 
observations of the learned Judges of the Allahabad High Court 
who decided the ease of Bimla, v. KaunmMap^ on which Mr. 
Kobertson relied to some extent in support of his contention that 
a suit for the restitution of conjugal rights is never barred by 
limitation and gives rise to continuing causes of action on demand 
and refusal. In the case Just cited it was said that the 
practical efieet of holding such a suit barred under article 35 of 
the Limitation Act would be to dissolve the marriage tie and 
‘^involve the conclusion that the Legislature by a side-wind 
eSectimlly introduced divorce into the Hindu law.” I confess 
I fail to perceive the force of that reasoning, for, in the first 
place, if that is a correct view of the law, it should logically 
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follow that whenever a Coiirfe declines to grant restitution upon 
some ground, whether of limitation or otherwise^ it pronoimees 
by a side-wind a divorce between the parties. But sueli is not 
the necessary effect of the dismissal of a suit for the restitution 
of conjugal rights. For instance, it has been held by all the 
High Courts in India that where a Hindu husband claims the 
restitution of conjugal rights from his wife, the Courts are bound 
to dismiss his suit if legal cruelty and desertion on his part are 
proved. The effect of such refusal has never been held to be to 
give the wife a divorce, and yet it ought to have that effect 
according to the reasoning of the decision just cited of the 
Allahabad High Court. Where, again, an unchaste wife claims 
restitution against her husband, I take it that her unchastity 
would be held to be a good ground for refusing it. But even 
in such a case the Hindu law allows no divorce— the justifiable 
abandonment of the %Yife by her husband under such circumstances 
does not give lier^ according to Hindu law^ any right to regattl 
the marriage tie as dissolved and marry again. So also it has 
been held by this Court in Bai Premhivap v. Bhika KalUanji^^'^ 
that a suit by a Hindu husband suffering from loathsome disease 
.such as leprosy against his wife for the restitution of conjugal 
rights cannot lie. But because the husband in such a case has 
liis suit dismissed, it does not follow that the wdfe ceases to be 
his wife and that all the consequences of a divorce follow from 
the dismissal of the suit. As remarked by the learned Judges who 
decided the case of Government of Bombay v. Gmiyap> the 
mere fact that a party cannot claim domestic and marital rights 
does not operate as a divorce. This wan also the view taken by 
the Madras High Court in Administrator General of Madras v. 
Amudacharif^ where it was held that a wife's refusal to 
cohabit with her husband and renounce all material claims upon 
him does not dissolve the marriage tie. According to the Hindu 
lawq desertion, or natural death, or civil death cannot have the effect 
of a divorce, the only exception to that rule being degradation of 
caste or apostaey and even then the rule is that refusal on the 
part of one of the married couple to associate with his or her 
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Biarried spouse amounts to a divorce only where the surviving 
consort can be allowed to marry,^' (See Shama Charn Sirkar’s 
Vyavastha Chandrikaj pages 490^ 491.) 

The fallacy of the reasoning o£ the judgment of the Allahabad 
High Court on this particular point appears to me to lie in 
supposing that a statute of limitations destroys the marital rights 
in such a ease^ whereas all that it docs is to bar the remedy if 
that remedy is not pursued uithin the period fixed by the 
Statute. And the remedy tliat is so barred is in respect of only 
one of the marital rights — tliat is^ the right wdiieli one of a 
married couple has to enforce on the other what their Lordships 
of the Privy Council term in Moonehee l^u.:loor RvJieem \\ 
BlimmooWiiissa broad duty of cohabitation/^ such 

duty forming the gist of an action for the restitution of conjugal 
x'ights. A law of limitation is, generally speaking, concerned 
with the aethe prosecution of rights but does not lay down tliat 
ill all cases if the rights are not aGiivehj enforced wdthiii a 
specified time the rights shall be extinguished. The Indian 
Limitation Act by section 28 specifies the eases as to which only 
failure to prosecute a right within the time specified by it 
destroys the right: but a suit for the restitution of conjugal 
rights is not one of them. The effect, therefore, of holding that 
upon the true construction of article 3b of the Limitation Act, a 
suit for the restitution of conjugal rights is barred if it is not 
brought within two years from the date when restitution is 
demanded and is refused by the husband or wife, being of full 
age and sound mind, is, I think, not to dissolve the marriage tie 
and pronounce a divorce, but mex’ely to bar the remedy for restitu- 
tion. Tlie wdfe would still continue to be the wife of the husband 
and vice versd, and to liave other rights and be subject to other 
obligations incidental to the marital relation. In the judgment 
of the Allahabad High Court with which I am now dealing, 
it is rightly pointed out that it being clear upon the authority of 
tlie Hindu law that the sovereign has authority to afford to an 
aggrieved husband or wife I'elief by waj’’ of I'estitution of conjugal 
rights, our Oouits have jurisdiction to give that relief, bat the 

a) (1867) 8 W. R, 3 at p. 13. 
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manner in \Yliicli the 06urfe;.ar6 to protect the right to that relief 
or enforce it is to be regulated by the condition of the times/^ 
It is perfectly consistent with that view to hold that the Legis- 
lature has determined the procedure according to which, while 
fully recognizing the right of a husband or wife to the restitution 
of conjugal rights, the law says that the right shall l')e pursued 
within a specified period or else the remedy will be barred. 

Some argument was addressed to us by Eobertson, based 
on the ground tliat if the Legislature Imd intended that a husband 
or wife should lose his or her right to restitution if that right 
were not enforced within a prescribed period, it would have fixed 
a longer period than two years. But this shoi'fc period of two 
years prescribed by the Legislature is, it seems to me, in con- 
sonance with the policy and scheme of the Limitation Act, which 
is to prescribe short periods for all claims involving the settlement 
of disputes as to such delicate and intricate questions as those of 
marriage and adoption, on the ground that, as these questions 
have in this counEry 'Iolae 'deWffi mostly by oral evidence, 
which is often of a confiictiug character, aggrieved parties should 
not be allowed to lie idle for a long time and to come into Court 
after the best available evidence has disappeared. See the re- 
marks of the Privy Council in Jagadamha v. Daldmtf 

Attorneys for the plaintiti — Sorahji and Je/urnr/ir. 

Attorneys for the defendant —3Iessrs, Jehmujif and Seervai. 
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B&fare Sir L. S. Jenkins, Chief Justice, and Mr. Justice Starling. 

U. Q. MAOLEOD, OBEiciAr. Asbigjtee (oRiaiNAi, DBFESDAirT 1), 
AraELLAHT, t'. KIKABHOY KHUSHAL (oei&iital Peaistot), 

PiESPOlirDEHT.* 

Insohen€i/—I^jr/2)erty subject to mortgage in possession of insolvent at date of 
insolvency — Indian Insolvency Act (Statute It and 12 T^ict* c% 21)^ section 2B 
— iR&puted oioncrsMp — J^ixtnres— “Goods and> chattels — Registvation of 
mortgage — Registration Act (III of ISITJ, section 17* 

Oil tlio 23rd Jiinej 1893, one Vishram Meghji, the owner of a flour mill, 
mortgaged all the machinery, engines, x^ant, stock, implements, utensils, trade 
fixtures, chattels and ejects specified in schedtde annexed to the deed o£ 
mortgage to tie plaintifiC' for Es. 8,000 then advanced, and power was given to 
the plaiiitlK to sell the same in default of payment* In March, 1899, Vishram 
Meghji hecame insolvent, and his estate thereupon vested in the Official Assignee. 
The plaintiff claimed the mortgaged property, hut the Official Assignee 
contended that under section 28 n-f the Indian Insolvency Act (Stat. 11 and 12 
Tict. c. 21) he was entitled to it as property which with the consent of the 
true owner was in the possession, order or disposition of the insolvent at the date 
of insolvency* The property was sold by consent and the plaintiffi brought this 
suit to recover the proceeds. Erom. the evidence it appeared that the greater 
portion of the mortgaged property consisted of articles fixed to various parts of 
the flour mill or of the machinery therein. 

IMdf as to the articles not bo fixed that the plaintiff w^'as not the true owner of 
these and that they ^vero not therefore within the section and passed to the 
Official Assignee. 

% As to the fixed articles that they were not goods and cliattels in the 
possession, order or disposition of the insolvent as the rexmted owner and that 
they were not in his reputed ownership within the section. The xdaintiff was 
therefore entitled to them or to such portion of the proceeds of sale as repre- 
sented their value. 

It was contended that the fixed articles must either be goods and chattels or 
immoveable property, and if the latter, they could not be affected by the mort- 
gage deed as it was not registered and the charge in favour of the plaintiff was 
therefore invalid. 

EeM, that the question of registration depended on the Begistration Act (HI 
of 1877), which requires the registration of all assurances of immoveable property. 
The fixed articles in question did not fall within the definition of immoveable 
property contained in section 3 of that Act, not being attached to the earth or 

Suit .395 ol 1899 } Appeal 1114 
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pemanentlj faBtened to mj tluTig wliicli is attacM to the earth.’' Section 17 
of ihe Eegisiration Art therefore did not apply. 

Fixtures are not goods and chattels within iho rules of reputed ownership laid 
dowii In soction 23 of the Indian Insolvency Act (Stat. 11 and 12 Viet. c. 21). 
The fact of such fixtures being removeable hy a tenant makes no difference. They 
a'l'o still tixtures to wlrlch the doctrine docs not apjdy. 

The phuntiiT Kikablroy Klnislial sued tlio Official Assignee 
(defendant 1) as the assignee of the estate of Yishram Meghji, 
an insolvent (deleiidaut ?), to recover the sum of 11s. 8^000 ami 
interest out ol; the pvoeeeds of certain property which had heeii 
raorigaged to iho plaiiititi on the 23rd June,, 1893^, hut wliidi 
upon tl'ie insolvency &i Yishram Aleghji (clefenclant 2) in March., 
IS'JOj bail heen t-aken possession cf hy the OlTidal Assignee 

Vislrmm Megliji was' the owner of a flour and by an: 
indeiitiii’e fiated tlie 2Bi%l Jiim ISlSj for an advance of Es. 8^000 
niad.e io Inui 1)y the plain tiffi he eharged all the machinery;, 
eiig!*ies, fixtures, chattels 

and e-fcpis new staiicisg oi* hoiiig in or upon or belonging to or used 
in eoaneetioa.with the said flour .mill niore. particularly specified 

■ in the/ seh Iiereta-/''’ as security 'to the , plaintifi! for tlie 

, repayment of the said sum. of Ks, .8,000. , He further covenanted,. 

■ that he woiiid iiotoreamve. ati^ the said chattels o.r premises' 
witiioiit tile rdaintifils consent, and by the said deed tlie plaintifi 

....was; given. power to sell the; mortgaged property. ■ 
The:sdiedale,referredto'in tlie deed-was. as follotvs: t 

List rf maelLa^'ri! u-iit? Goiter goods hi dio flour mill. 

Ohie ]ioiki‘ twenty feet Ly six in dinmoter by Daniel Adamson. 

One dcnble cylinder onynio twenty-four horse-power, 

bine donkey cii^'ine, throe east-iron mill fraraes, each fonr feet complete with 

Three pair:- mill-stonesj. four foetj by Mabel and Compairy, 

8 lriftiin^ 4 S forty feet long and three incihes thick with pulleys complete. 

ddd/d'P8tot|e;;p:|!iey;;|H'|etd5'^ d/'"'/.h'^,'.'''''^-/'':Vd:':'^ 

Tlitt'O Inba tor fiio mil], 

;/:|::;:;d:;:||i:ud|pi|i^:fdy:y!l:yu ■■:■■';'/^:a:.h,^: t; a;a;ryd.r:::d:,^^ 
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One screw-cutting latlie sixteen feet long complete. 1001, 

One hoist with chain complete. 

Three centrifugal or shifting machines* 

Three cranes for raising stones. iCiKAuiniV, 

Two blowers. 

One box now drilling tools. 


In Jauiiarj^ 1899^ there was a sum of Rs. 7,158 clue to the 
plaintitT on the security of the said mortgage, and the plain titf 
called upon Yisbrain Meghji to pay it within twenty-four hours. 
The money was not paid. 

In March, 1899, Vishram Meghji became iiisoivent and his 
estate vested in the Official Assignee (defendant 1). The plaintiii 
clidinel the mortgaged property, but the Official Assignee re- 
pudiated his claim., alleging that he (the Official Assignee) was 
entitled to the property under seetioD 23 of the Indian Insolvency 
■Act"(^MtTTllind 21)^b as property which, with the 

consent of the true owner, was in the possession, order and 
disposition of the insolvent at the time of his insolvency. 

The property was subsequently sold as above stated by the 
OfficialYA^fghFe^^lm^li^^^ "S.UOO with the plaintiff^s consent and 
without prejudice to his claim, and the plaintiii now claimed the 
proceeds. 

With respect to the articles mentioned in the above list the 
following evidence was given at the hearing : 

TlrJ! i'ollowiiig were fixed to ii- fonudadon : — the boilor^, t!ie cylinder; tbi 
donkey enginej three inilbstoiie.-?, the chiniuey. 

Six shaftings wore fixed to beam, one shafting was fixed to the engine of 
ihe gTiuding* niill. 

The large pulley wan fixed io the engine. 

The other tools were part of the grinding machinery. 

They were not fixed— they could bo removed whenever rc>piii*ed. Six tank 
i'CT w-ater were merely standing on a frame- work fixed to the ground. 

The tank for oil was standing on the ground. 

(b Sec. 2-3 of Slat. 11 and 12 Viet, c, 21 j — And he it enacted, that if any such 
iusol'cent shall at the time of filing his petition, or at the time of filing the petition 
on which an adjudication oi insolvency shall be made by the consent and permission 
of the true owner thereof, have in his possession, order or disposition any goods or 
chattels whereof such insolvent is reputed owner, or whereof ho has taken upon 
him the sale, alteration or disposition as owner, the same shall he deemed to be 
the property of such insolvent, So as to become vested in the Oificial Assignee of the 
Court by the order made in pursuance of this Act. 
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Tlie wlicat-oleaiiing iiiacHiie was fixed to the heaia. 

One saw^-cutting lathe was fixed to the ground wdih saws on wooden beams. 
One hoist with chain W’as fixed on the second fioor to a ‘wooden stool or a 
horse. 

The horse was fixed to tlie fioor to shaftings on the fioor. 

The hoist was a crane and w^as fixed ; three centrifugal machines were fixed on 
the first fioor-— one end to the fioor, the other end to the roof. 

Three cranes for raising grinding stones — they Avere not fixed to the ground 
but to the grinding maohino which was fixed to the ground. Two blowers were 
fixed to the beiun ou the ground fioor. 

Box with di-iliing tools w^as not fixed. 

The drilling tools were for drilling. They were specially sent for from 
Enrox)e to drill holes. 

They belonged to this mill s machinery. 

They were used with the screw-cutting lathe and belonged to that machine. 
Manji and Tisram pat in the engine boiler and mill stones* -.some of the 
articles since I was employed. The others w‘ere there when i was first employed* 
Evorytlung is removeable. The m&smvy could 23^^ve to be taken. 

The machinery has been sold but not remo%^ed. 

All the articles I mentioned belonged to Yisram Megliji. 

'If Yisram hadTpriidriertb“quit he COitld' liavc* Teinoved them all at great 
ejcpense. 

^ome injury would bo caused to the machinery by the removal 
It was an iron chimney, and very easily they could have been removed. 

The Ooiler is in a 4-feet hole, there cement is put in and gullies and masonry 
work put on all sides. 

The boiler is biult with masonry work ail round. It is not rivetted to 
'masonry.. . . 

The machinery' is fixed so that it may w'ork lu’operly : you could not work it 
without its being fixed. 

Russel], J., held that such of the above articles as were 
“ fixed were immoveable property and were exempt from the 
uperation of section 2*3 of the Insolvency Act and were not goods 
ami chattels within the said section, and as to those articles which 
were not fixed he held that they were moveable property of 
which, the plaintiff was not the true owner within the meaning of 
til© section and that they therefore did not pass on his insolvency 
, to the Official Assignee. He therefore passed a decree for the 

The firet defendant (Official Assignee) appealed. 

8eoU (Acting Advocate General) and Jarime for the appellant 
(Official Assignee)# 



and 12 Ymk €. 21) ; Yate Lee on. Bankruptcy (3rd Ed.) pages UAinmop, 
294 and 370; Eamtr-^ y. Transfer of Property Act kikabW, 

(IV of 1882), section 3; BkuMleworth v. Hemmnan^-^ ; 

I Bnjmi v. ; Slather v. Fmser^^^ ; LonghoUom v. 

Berry ; EaroM, w Eastwood^'*^ ; Ea)-parte Loyilr^' If the articles 
attached to the earth l3ecame immoveable property, they did not 
pass under the Indenture as it was not registered — Najihulla 
w Nmir 

Boheiimi and Bivett-Garnac for respondent (plaintiff) 

Thej* cited WkUniore v, ; Moe-parte v. • * 

Green v. ; Mailed v. Runder^^^'^ ; Lee v.Gaskell ^^^^ ; Exparte 

BpicerJ^^^ 

As to reg istration, they cited Sheo Snnimr v. Eirdey ; 

M^r Sahai v. Bnlharagiuhi*^^^^ 

JenkinS;, OJ.: — By an instrument of the 23rd of J une, 1893, the 
defendant Vishram Meghji covenanted with the plaintiff that the 
maelnher3^englsesy"pian^ implements, utensils, trade fix- 

tures, chattels and effects specified in a schedule thereto should 
stand charged with, and continue to be a security to the plaintiff 
for a sum of Es* 8,000, then advanced, and power was thereby 
vested ill the plaintiff to sell the same on default in payment. 

In March, 1899, w’'hile there was still a large sum due to the 
plaintiff, Vishram filed his petition under the Act for the Relief 
of Insolvent Debtors, and thereby his assets became vested in the 
Official Assignee, wdio is now represented by Mr. Maoleod, the 
present incumbent of that office. 

The Official Assignee contended that the articles specified in 


0) (1873) L. E. 8 Q. B. 293, 

(2) (1857) i BeG. & J. 322, 

(3) (:850) 13 Jxir. 48G. 

(‘0 (1797) 1 B, & P, 83 (note). 

(y) (1866) 2 K. & J. 530. 
m (1870) B, 5 Q. B.p. 137. ' " ' 
m ( :850) 20 L. 3. (Ex,) 154 
( 3 ) (1834) 8 Bea. k 765 at p. 790. 
(9) (1881) 7 OaL 196. 


(10) (1856) 23 Beav. 313. 

(11) (I860) L. B. 4 Oh. 630. 

(12) % W. Sannd. 656. 

(13) (1834) 1 Cr. M. & R. 206. 

( 14 ) (1876) 1 Q, B. B. 700. 

(15) (1837) 2 Bea. 335. 

(13) (1879) 6 Cal. 25. 

(17) (1881) 4 All. 14. 

(18) (1895) 18 Had. 364 
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tlio sehedale to the instrument were ia the possession, order or 
disposition of the insolvent with the consent of the true owner, 
and so vested in him. The plaintiff combated this contention, 
and the articles having by consent been sold, he has brought this 
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The ease was heard by Mr. J ustice Bussell, who decided in 
plaintiffs favour as to such of the articles as were fixed on the 
ground that they were not goods and chattels, and as to siieh as 
were not dxed ondhe ground that the plaintiff was not the true 
owner. From this decision the Official xissigneo has appealed. 

Sliutilewovth v. Eernamaa^^^ clearly shows (and it has been 
conceded by Mr. Robertson that the decision of Russell, J., in this 
case cannot be supported so far as it proceeds on that ground) 
that the plaiutiif was not the true owner of the articles not 
fi.K£Klf To that extent therefore' the d ecree must W ■ 

varied, for these articles were clearly in the insolvent's possession. 

It' remains then to consider -what are the rights of the parties 
in relati<>n toIlTtT^if::vcdr-^'OTrfcic^^ n^oiiig into this'^there-''':"-" 

is a matter which requires explanation. evidenee on the 

record as to the extent and purpose of annexation is meagre, and 
Mr, Eobertsoii has told us how this -came aiboiit. On the evidence"':;; , 
in-chief of Jamsetji Sorabji, the learned Judge was satisfied that 
'-'with the, exception 'of three or four, articles the plaintiff .had made , 
frima case, of .tlie'..seheduled,^a,ssets .being fixtures, and,' ;.,' 
lie intiiiiaied this opinion, and that he should so hold unless the 
de:fer.icla.nts by exaininatio'n'.or'.tbeir own evidence .established, the; 

'' €'on't'ra.:i:y. . ' ^ Mr. Jlaikes,; .it 'is ' said, did not quarrel with this, and 
it 'was practically taken as proved that wdth. the above exceptions 
the scheduled assets w^ere lixturesw . Mr. Raikes .unfortunately is 
not here, but Mr. Justice Bussell’s own recolieotion and his note 
of Mr. Eaikes’ argument' bear out Mr. Bobertsoirs statement/ 
^Yllich I shall therefore take to be correct. 

'Were the annexed articles^ goods and chattels in the possession, 
order or disposition of the insolvent with the consent of the true 
owner and was the insoivent The reputed owner thereof witliiii 
section 2B of the Indian Insolvent Act ? That Act was passed 
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by the English Legislature^ and is practicaHy^, so far as the doetria© 
of reputed ownership goesj identical in its terns with the earlier moiBon 

English Bankruptcy Acts. Tlieretee reference to the pertinent zxzmioY, 

English decisions is legitimate and proper. 

It has been coiicliisiveh" established in England that fixtures 
are not goods and chattels within the rule of reputed ownership. 

This was decided in the leading case of Bora v. which 

has been consistently followed. In illustration of this I may 
refer to Ckf/; v. GrownsJmm^-'^ i Coomhs v. Beemmon t^^^ ; E.v*;parte 
BarekiyS'^^ The principle is fully discussed by Lord Cranworth 
in Ex-parte Bardcuj. (His Lordship referred to the judgment in 
this ease and continued.) 

This case makes it clear that the fact of the articles being 
remo7eabIe by a tenant makes no difference j they still are fixtures 
to which the doctrine does not apply. In my opinion the same 
rule should apply in the town of Bombay. / 

Blit then it is said that it is a circumstance in favour of the 
Official Assignee, that the articles were^charged by the deed of 
1893, apart from the immoveable property to which they were 
annexed. I fail to see how in the reputation of ownership 
arising out of possession this makes any difference, and that it 
does nob is showm by TJndt7Uore v. EmpBonS'^'^ 

The case of Ex^pcide was much pressed on us by the 

Official Assignee in this coiiuection. From the report of the case 
it would not seem that anything was decided, which the Official 
Assignee can call in aid, and this view is borne out by a footnote 
at page 407 of 5 D. M. & G., wdiere it is stated, According to the 
note which one of tlie present Reporters took of the case, nothing 
was decided except that the claim of the plaintiffs was too 
doubtful to entitle him to the common mortgagee's order in 
Bankruptcy/^ 

The conclusion then to which I come is that the annexed 
articles, located as they were, were not goods and chattels in the 
possession, order or disposition of the insolvent as their reputed 
owner, and that they therefore were not in his reputed ownership. 
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But then it is said, if this te so, the charge was invalid for 
want of registration, and it is propounded as a necessary dilemma 
that the articles must either be goods and chattels, or thej?^ must 
be immoveable property, and, if immoveable property, then 
they would be unaffected by any document, unless duly registered. 
But do the alteimatives proposed exhaust all possible cases ? Must 
a subject-matter be immoveable property within the meaning of the 
Eegistration Act, or be subject to the doctrine of reputed owner* 
ship ? It is clear on the English cases tha,t fixtures, though not 
goods and chattels within the reputed ownership section,, need 
not be land y. \ Lee v. Therefore 

the dilemma does not vi termini arise* So here the question 
whether these fixtures are immoveable property must be decided 
on the wording of the Eegistration Act and independently of any 
conclusion as to their not being goods and chattels under section 23 
of the Insolvent Act, The Registration Act makes compulsory 
the registration of all assurances of immoveable property, and so I 
have to see whether the instrument in suit is such an assurance. 
Immoveable property is by section 3 said to include Land, 
buildiugs, hereJitaiy allowances, rights to wmy, lights, ferries, 
fisheries or any other benefit to arise out of land and things 
attached to the earth or permanently fastened to anything which 
is attached to the earth, but not standing timber, growing crops, 
or grass/"* Of the annexed articles none were attached to the 
earth | they w^ere at most fastened to that which was attached to 
the earth. That, however, is not enouj^h ; they must have been 
permanently fastened/^ The evidence, as I have already said, 
is meagre as to tlie extent and intention of annexation, but look- 
ing to the fact that the insolvent who erected them was only a 
monthly tenant, I am unable to hold that they were permanently 
fastened ; on the contrary, I think they were not. Therefore 
section 17 of the Registration Act does not apply. 

I therefore think that to the articles which were not fixed the 
Official As>ignee has a good title. They would be those numbered 
9, lU, i 1 and 18 in the schedule : to the rest he has no title. 

The chattels for the purpose of this decree being by consent 
taken to be of th© value of Es. 750, we declare that the Official 
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Assignee is entitled to that sum with, such interest as may have 
been raised in respect tliereoi* and that 'the plaintiff is entitled to 
the balance of the fund in the Official Assignee's hands^ and decree 
accordingly^ 

We do not disturb the Judge^s order o-s to costs^ but the 
respondent will only get half his costs of the appeal. 

Attorneys for plaintiff~J/e,s-^r^. Pe7//?/.C; Gillert aniSayani and 

Attorneys for the Official Assignee (defendant 
MamuMlal^ Bmtiodar and JamseML 




OEIMINAL REFERENCE. 


Before Jfr. Jmtke Bamde and Mr, Justice Fulton, 
liMPSEATPJX 'dj. BATXYAA 

JicHsdicUoit — Scheduled Dlstrlcos — liefor-etieo o/ad ajppeol in a case 

from the Schednkd Distnds—Aoi No. Xlof 1S46 — Scheduled Dlstr ids Act 

XI f of isr 4. 

The Collector of Khanclesh, in lus capacity of Political Agen*- for the Mehwasi 
Estates, convicted the accused of murder coimiiitted at a village in the 
Scheduled Districts, and sentenced him to transportation for life. Ho then 
forwarded tlie proceedings to Government for confirmation. Tho accused also 
appealed to Government against tho conviction and sentence. The Government 
thereupon directed tlie Political Agent to suhmlt tho ptocoedings to the High 
Court under liule 35 of the Rules proumlg;!-ted in 1.855 under section 3 of Act 
XI of i$46. The appeal presented by tho accnaed was also forwarded to tho 
High Court. The question arose as to whether the High Court had jurisdiction 
to dispose of the reference. 

Meld, that tho High Court had jurisd.iction. 

Befeehs^ce by A. Gamine, Collector of Khdmdesli and Political 
Agent of tho Mehwasi Estates of Kathi in the Kbandesh Dii^trict, 
under section 7 of the Scheduled Districts Act No. XIV of 1874 
in a murder ease. 

The accused was charged under section 302 of the Indian 
Penal Code (Act XLV of 1860) with having committed murder 
at Piprapanij, a village belonging to the MebwM Estate of Kathi^ 

. ^ ^ • ' - ' Cnmiual Eeforeuce No. 104 of 1897. 


1897. 
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a Scliecluled District under. Act XIV o£ 1874, in tire Ivh4nclesli 
District. He ^vas tried by the Collector of Khdndesh as Political 
Agent of the Mebwasi estate of Katbi, and was found guilty 
and sentenced to transportation for life. After tlie conviction 
and sentence the Political Agent forwarded the papers of the 
case to Government for confirmation, but Government having- 
directed him to submit the proceedings to the High . Court in 
accordance with Eule XXXV of the Rules made under Act 
XI of 1846, he made the present reference. The accused also 
appealed to Government against the conviction and sentence, and 
his appeal was forwarded to the H gh Court along with the 
proceedings, and was registered as No.-693 of 1S97. 

There was no appairance for either party. 

a) (1) Sections 3 ami 4 of Act XI of 1S4G, entitled an Act for the exemption of 
certain t(‘rritOTy in the province of Klidndesli and the iiilla Ahmednagar from the 
operation of the Oeiioral llegulations J 

3* And it is hereby enacted that it shall be competent to the said Governor in 
Council ])y an order in Council to prescribe such rules as he may deem proper for 
the guidance of the Agent aforesaid and of all the officers subordinate to his 
control and authority, and to determine to vhat extent the decision of the Agent 
in civil suits shall be dual and in what suits an appeal shall lie to the [fc’adai* 
Dewaui Adalat], and to define the authority to be exercised by the Agent in 
criminal trials and what cases he shall submit to tlie decision of the [^adar 
■ 'Foiijdari Adalat]. 

4. And it is hereby enacted that upon the receipt of any criminal trials refer. red 
bythe Agent under the rule which may be hereafter prescribed by the Governor 
in Council [the Sadr Fouzdari Adalat] shall proceed to pass a final judgment, or 
such other order as may after mature consideration seem to the Court requisite 
and proper, in the same maimer as if the trial had been sent up in ordinary course 
from a Sessions Judge. 

(2) Rule XXXV of the rules promulgated under section 3 of Bombay Act XI of 181 G : 

XXXV.— The absolute jurisdiction of the Agent in criminal cases shall extend io 
fine and imprisonment for (6) five years with or without hard labour 5 and sentences 
involving a punishment beyond that iienod or of greater severity must be submit- 
ted for tlic confirmation of the Sadar F'ouzdari Adalat, 

(3) Section 7 of Act XXV of 1874 : 

7. All rules heretofore prescribed by the Governor General in Council or the 
'Local (kivernment for the guidance of officers within any of the Scheduled 
for all or for any of the purposes mentioned in section 6, and in force at the time 
of the passing of this Act, shall ho continued to be in force unless and until the 
Governor General in Council or the Local Government, a.s the case may bo, other- 
wise directs. 

All o.'iisting otHoers so apiwiuted previous to the date on which this Act ooracs 
into force in such district ghall he deemed to have been appointed hereunder. 
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Eahade J. : -—In this case the Collector of Klntudesli^ acting 
in Ills capacity as Political Agent for the Meliw^lsi estates, 
tried the accused Eatnya on a charge of the murder of his wife 
at Piprapani village belonging to the Kathi estate, and sentenced 
the accused to transportation for life, subject to the confirniation 
of the sentence by His Excellency the Governor in Council. The 
accused also presented a petition of appeal to the same authority* 
His Excellency the Governor in Council, ho^vever, directed the 
Political Agent to submit the proceedings to this Court, and the 
present reference w'as accordingly made by the Political Agent 
under Eule So of the Roles promulgated in Jul^o 1855, under 
the powers conferred on Government by section 3 of Act XI of 
1346. 

Rule 25 invests the Agent with the functions of a Magistrate* 
Eule 32 empowers him to take cognizance of all crimes and 
offences perpetrated 'within the limits of his political charge, and 
Eule 35 gives him absolute jurisdiction to sentence offenders to 
fine and imprisonment for five years, and it directs that sentences 
involving punishment beyond that terra or of greater severity 
must be submitted for confirmation to the Sadar Poiizdari Adalat. 
Rale 43 directs the Political Agent to forward the record of 
such cases, wdien confirmation is necessary, to the Saclar Eouzdari 
Adalat, and Rule 44 empowers the Adalat to call for proceedings 
on petition from the prisoner sentenced in such cases, and 
thereafter to deal w-ith them as laid down in section 4 of Act 
XI of 1846. Section 4 of this latter Act provides that the Sadar 
Eouzdari Adalat shall in such confirmation cases pass the final 
sentence or order in the same manner as if the trial Rad been 
sent up in ordinary course by Court of Session. The present 
reference to this Court comes up for disposal under these provisions, 
and the point wc have to consider is ’whether this Court possesses 
the jurisdiction which belonged to the late Sadar Eouzdaiu 
Adalat to deal w- ith such cases either by ’way of confirmation or 
by way of appeal. 

There have not been many occasions for the exercise of this 
jurisdiction since the constitution of the High Courts. In the 
only reported case, Quce'^^Bnipress v, Sar^aP a Division Bench 
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of this Court (BirtJwood and Jardlne, JJ.) held that in oases 
where the sentence . passed bj* the Political Agent was within the 
limits of the absolute jurisdiction of that officer, no apipeal lay 
to this Court. Their Lordships held that Rule 44 noticed above 
was ultra rires. Birdwood, J., observed that there is no provision 
in Act XI of 1846 which empowers Government to confer 
appellate powers on the Adalat as done by Rule dl, and that 
rule cannot be regarded as a valid rule made under the Act. 
He makes a distinction betweeir the rule relating to appeals 
aud the rule directing references to be made to the Sadar 
Romdari Adalat, for he admits that the Act did conteuipktc 
that Court os a Court of reference for tire confirmation of 
sentences passed in certain criminal trials. Tho present ease, 
.'O far as it is sucli a r-eferenee, would thus, in the opinion of 
Birilwood, J., not bs e.xekideJ from the Jurisdietiou of the Sadar 
FouK'luri Adalat, and therefore (iimrer section 9 ot the High 
Courts Act, and section '27 of the Letters Patent) of tho High 
Court, which has taken up tho place of the old Foimlain Adalat 
in re.*pect to all manner of jurisdiction. Jardine, J., indeed 
went much further. Wliiio agreeing with Sir. .Justice Birdwood 
in his view that Rule H u-as ultra viren, .lardiue, J., expressed 
an opinion to the effect that after the enactment of Act XIY 
of 1874 which repealed Act SI of IS 16, these rules under the 
old Act ceased to be in force, so far as they had reference to 
the powers of this Court. He was of opinion tliat section 7 of 
Act XIV of 1874 did not eoutinua these rales except so far as 
tliev related to the Political Agent and his officers, as they 
cannot be regarded as being in force at the time when tiro 
Scheduled Districts Act (XtV of 1874) was passed, and^ they 
were in conflict with the Letters Patent of the High Court. 
These remarks, it will he seen, have a larger bearing than tho 
validity or otherwise , of Rule 44. Aly colleague, Mr. Justice 
Pnltouj is of opinion that sectiou 7 of Act XIV of 1874 continued 
the rules of 1855 framed under Act XI of 1846, and that in 
conscfiuenee the powers of this Court as a Court of reference 
for confirmation purposes were continued. T am myself inclined 
to hold that this eonfirmatiou jurisdiction of the Sadar Fouzdari 
Adalat was in force under the operation of Act XI of 1846 and 
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tfee rules of 1855 at tbe time when the High Ooui't was 1S97, 
coBstitiitedj and that until a fresh notification to the contrary L^iPBUiTBix 
has been issued under Act XIV of 187^ eancellmg the rules bamya, 

of 1865, they must be held to be still in force by virtue of 
section 7 of Act XIV of 1874. The notifications of 1879 and 
1887 have clearly not the effect. The rules of 1855 so far as 
they relate to confirmation proceedings are clearly contemplated 
by Act XI of 1846, and wfre in force in 1862, and are therefore 
still in force, and confer this jurisdiction on the High Court. 

As the point under consideration is, however, not entirely free 
from difficulties, I agree with Mr. Justice Pulton that it %vould 
be desirable to issue notice to the Political Agent and the 
accused, and to hear further argument in the case l^efore the 
reference is finally disposed of. 

As regards the Appeal No, 693 of 1897? the precedent is more 
in point, but there is the consideration that in Qtmn-'EmpresB v. 

the sentence passed was for five years within the absolute 
Jurisdiction of the Political Agent, while the sentence in the 
present ease clearly exceeds his jurisdiction, and certainly requires 
the confirmation of either this Court or of the Government. I 
would direct therefore, before admitting the appeal or disposing 
of the reference, that notices be issued to the Political Agent and 
the prisoner. 

Fulton, J. : — In this case the Agent to His Excellency the 
Governor in Kh^ndesh has submitted for the confirmation of this 
Court his proceedings in which he has convicted the prisoner of 
murder in the Mehwasi Estate of Kathi, and sentenced him to 
transportation for life. The reference is one for which no 
precedent has been brought to our notice, and raises a question of 
considerable difficulty as to the jurisdiction of the Court. 

By Act XI of 184.'6, %Yhich was passed to exempt certain 
Mehwasi Estates from the civil and criminal jurisdiction of the 
ordinary Courts, it was enacted that the Governor in Council 
might prescribe such rules as he deemed proper for defining the 
authority of the Agent in criminal trials, and for determining 
what oases the Agent should submit for the decision of the Saclar 
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Foimlari Ad'cHat It was further provided that on receipt of 
any cinminal trials referred under the said nik;, the Sadar Fouzdari 
Adalat should proceed to pass a final judgment, or such other 
order as might* after mature consideration seem to the Court 
requisite and proper^ as if the trial had been sent up in the 
ordinary course by a Sessions Judge.’' It must be remembered 
that in 1846, when this Act was passed, the procedure prescribed 
by Regulation 13 o£ 1827, section 2, and Regulation o of 1830 
required the Sessions Judge to submit for confirmation not merely 
sentences oi death but also sentences of transportation or imprisoii- 
nient for life. In 1S55, rules which will he found on pages 13 42 — 
1346 of the Government Gazette for that year, were accordingly 
ina<lo. Rule 35 provided that the absolute jurisdiction of the 
Agent in criminal cases should extend to hne and imprisonment 
for five years, and directed that sentences involving punishment 
beyond that period, or of greater severity, should be submitted 
for the contirmatioii of the Sadar Fouzdari Adalat. Eulo 43 
declared that if the punisimient deemed suitable by the Agent 
should exceed his own absolute jurisdiction, he should record the 
punishment he would award, and should forward the case in 
original to the Sadar Fouzdari Adalat, which Court should proceed 
to take cognizance of the case, and to pass such sentence or order 
as they might think proper, and that the instructions conveyed 
to the Agent from Hie superior Court should be carried into effect 
by him. Rule 44 purported to give the Sadar Fouzdari Adalat 
power to call for the Agent^s proceedings in any case on petition 
being made to that Court by any party against whom a sentence 
might have been passed by the Agent, and thereafter to proceed 
according to the provisions of section 4 of Act XI of 1846. 

In the case of Queen Umpress r. Saryd'^^ some prisoners who had 
been sentenced to five years^ imprisonment by the Agent for an 
offence committed in one of the mehwiisi villages petitioned 
the High Court. Their Lordships treating the petition as an 
appeal rejected the application on the ground that Rule 44 w'as 
•uUm vircB as beyond the provisions of Act XI of 1846. This 
decision does not directly affect the case now under consideration, 
but the laborious researches of the learned Judges who decided 
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ii help iiiosfe materially in enabling its to dispose of the question 
now before us. Accepting the conelitsioii that Rule 44 was 
nUmrirei, and that the Sadar Poimldri Addlat had under the 
Act no jurisdiction as a Court of Appeal or Kevisioo in respect of 
sentences not exceeding five J'ears, it seems nevertheless that its 
jurisdiction in the case of sentences beyond that term was unques- 
tionable^ being expressly provided for by the Act. The Criminal 
Procedure Code of 1S61 did not extend to non-regulation districts 
{vide section 44 5)^ and as it did not touch Act XI of 1846, it left 
unaffected the jurisdiction of the Agent to refer and of the Sadar 
Fouzdari xidalat to deal with cases like the present. In 1862 
the High Court was established under 24 & 25 Vic., e* 104, the 
9th section of which enacted that its jurisdiction should be deter- 
mined by Letters Patent save in so far as it might subsequently 
be modified hy legislation. The original Letters Patent were 
issued in that year. Clause 27 provided that the High Court 
should be a Court of reference and revision from the criminal 
Courts subject to its appellate jurisdiction and should have povrer 
to hear and determine all such cases referred to it by the Sessions 
Judge, or by any other offijsers authorized to refer cases to the 
Sadar Fouzdari Addlat, and to revise all such cases tried by any 
officer or Court possessing criminal jurisdiction as were then 
subject to reference to or revision of by the said Court of Sadar 
Foujdari Adalat, 

Now it seems to me clear that this clause preserved to the 
High Court the powers of the Sadar Fouzdari Adalat as a Court 
of reference from the decisions of the Agent in all cases which he 
was authorized to refer to the Sadar Fouzdari Adalat. It is true 
no appeal lay from his decisions to the Sadar Fouzdari Adalat, or 
subsequently to the High Court ; but the express provision that 
the High Court should have power to hear and determine all such 
eases referred to it by any officer possessing criminal jurisdiction 
as were subject to reference to the Court of Sadar Fouzdari Adalat, 
when read ivith section 9 of the High Court Act; makes it plain that 
this jurisdiction was retained. If the clause had stood by itself 
it might perhaps have been argued that the word and was 
explanatory, and that the High Court ivas only a Court of refer- 
ence and revision in respect of Courts from which an appeal lay 
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to it. But looking to section 9 of tlie Act, sncli a constrnctioia 
becomes impossible, for it cannot be said tkat the Letters Patent 
liavemade any direction curtailing tlie jurisdiction so as to exclude 
a class of eases formerly dealt with by the Saclar Ponzdari Adakt. 
Such a curtailment would bo most unlikely^ for it could hardly be 
intended to leave such cases wholly unprovided for, and if it had 
been so intended the matter would have doubtless been expressed 
in clear terms so as is, distinctly to remove it from the com- 
prehensive provisions of section 9. Moreover, there was no 
appeal to the High Court from the decisions of Magistrates, and 
yet certain Magistrates were under seciion 404 of Act XXV of 
1861 empowered to refer cases to the Sadar Pouziiari Adalat, and 
no qnestion was ever raised as to the conti nuance of such refer- 
ences after the establishment of the High Court. The amended 
Letters Patent of 1865 made no cliange, Tlxy simply continued 
the poivers conferred by the earlier Letters Patent on tlie Higli 
Court as a Court of reference. The situation ivas ncit altered hj 
the enaetiiient of the Criminal Procedure Code of 1872, It ex- 
tended to the whole of British India, but preserved all special 
forms of procedure prescribed by any law not expressly repealed* 
Act XI of 1846 remained in force, and the arrangements under it 
■were not altered. Then came Act XIA^ of 3874, which was intro- 
duced in the Mehwasi villages in the manner explained in Q?(eeu 
Empress v. Sar^cu It repealed Act XI of 1846, but by section 7 
preserved the rules under it. For the purposes of this case the 
repeal of the Act is immaterial. 'I’iie rules prescribing the pro- 
cedure to be followed by the Agent thenceforward derived their 
validity not from Act XI of 1846 but from section 7 of Act XIV 
of 1874. They authorized him to make a reference like the pre- 


sent, and clause 28 of the Letters Patent gave the 


High 


Court 


jurisdiction to hear and determine the case when referred. The 
High CoiirPs jurisdiction never rested immediately either on Act 
XI of 1846 or on the rules made under it, but simply on tha 
Letters Patent based on section 9 of the High Court Act 24 & 25 
Viet., Cr 104* 

The only other enactment to which it is necessary to refer 
is the existing Code of Criminal Procedure# It like its predecessor 
whole of British India, but as in the absence of 
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specific provisioa to the contturj it does not affect any special or ,, MW* 
local law, or any special jurisdiction or pom^er conferred or anj^ ' 'inrEBAfRix 
special form of proeednre prescribed by any other law now in force ' 

(see section 7 of Act XIV of 1874), it does not toucEthe Agent’s 
jiuisdiction to refer the case, or the power conferred on ns by the 
Letters Patent to hear and determine it. 

From tlio foregoing review of the course of legislation on tliis 
subject, it appears to me that the High Court has jurisdiction 
to hear and determine the present reference. The case itself is of 
a simple nature, and presents no special difficulty, but as probably 
the accused, whose petition is addressed to the G-overnor in 
Council, IS unaware that we are going to deal with it, I think it 
would be desirable to direct notice to be given to him before 
finally dispose of it. 

Xote : — After giving notice to the accused the High Court considered the reference, 
confirmed the conviction and sentence and rejected the appeal. 


APPELIATE CRIMINAL. 


Before Mr, Justice Cmidj/ ami Mr, Justice JJaltoit* 

KING-EMPEROP f’. BALA and NAKAYAK/^^ 

Ciimhial Procedure Code {Act V of 1808), sections SST and B39 -^-Criminal 
Procedure-^ Pardon tendered and accepted — Ecidcnce ylceii and pardoTt 
iclthdraicn hy Magistrate — Foifciturc tf pardon must he p>roved — When 
man; forfeit fire be declared and pardon ioitlidrawn — Practice* 

A committing Magistrate, having, under section 337 of the Criminal Procedure 
Ooclo (Act V of ISOS), tendered a pardon to one oi three accused persons, examined 
him as a witness. Subsequently, however, the Magistrate, under section 339 of 
the Code, withdrew the pardon on the ground that the accused had wdlfuUy 
concealed a certain fact connected with the oifence, and lie committed him along 
w ith the other accused for trial at the Court of Sessions, where ho was found 
guilty- In giving judgment the Sessions Judge expressed his opinion that the 
withdrawal of the pardon by tlio Magistrate was illegal, (1) because such '^vith- 
diwal could not be made until the close of the trial and should bo made by tbo 
Court of Sessions, and (2) because the fact, the alleged concealment of which 
w'as the ground of the withdrawal, had not been proved. The accused, however. 
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was £oiuk1 guilty and sentcueed. On appeal to tlie Higli Oourt— • 

Meld, thit tlie conviction and sentence should be sot aside on the ground that 
it had not been proved that the pardon had been forfeited under section 339 of 
the Criminal Procedure Code (Act T of 1898)* The alleged fact, the concealment 
of which w'jis the ground for withdrawing the pardon, had not been proved. If 
the pardon which had been granted had not been forfeited under section 339, it 
was still in force and the accused should bo discharged. 

As the Itiw' stands the (piostion in such eases is whether tho accused has forfeited 
his pardon by some act of his own. The cpiestion is one of fact in which the 
Magistrate may hold one opinion and the Sessions Judge another as may hapx^en 
in tho ease of any other question of fact in issue in the case* The Sessions 
Court has to determine for itself on the evidence whulher the pardon Itas been 
forfeited : for if not, tho accused, who has accepted such pardon, cannot be tried* 
Qmtrv , — Whether the examination at the committal proceedings before the 
IVIngistrate of a por.son who has aciiopted a pardon satisfies clause 2 of section 337 
of the Code which provides that every such person shall be examined as a witness 
*• in the case ” or whether such jierson must be examined as a witness at tho 
** trial;’ 

Appkal against the eonyietioii and sentence recorded by 
E. ]\L Pratt, Sessions Judge of SlioMpur-Bijapuig in criminal case 

Xo. 49 o! 1900. 

The accused (1; Bala X'arsagavda and (2) Narayan Davlat were 
eharg'ed with the murder of one AJeera. The deceased’s wife 
Ameeiia was charged abetment of the offence. 

In the course of the investigation before the Magistrate on the 
4th September, 1900, IS'arayan Davlat (accused Xo. 2 ) was 
tendered a j)ardon under section 337, of the Criminal Procedure 
Code (Act Y of 1898) on condition of his making a full and true 
disclosure of all the facts within his knowledge, and he was 
examined as a witness on the same day. 

On tho (itii September the pardon was withdrawn by the 
Alagistratc on the ground that Narayan had not disclosed a 
certain fact within his knowledge, and Narayan was committed 
for trial along with the other two accused to the Court of Sessions 
at Slioldpur-Bijiipur, 

Tho Sessions Judge, however, was of opinion that it w’^as 
necessary under section 337 (2) of the Criminal Procedure Code 
(Act V of 1S98) that Narayan should be examined as a witness 
at the trial, and that the Magistrate was wn’ong in withdrawing 
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tlie pardon before the trial in the Sessions Court had begun* Ho 
therefore referred the matter (No* 114 of 1900) to the High 
Court; requesting that Xurayan^s commitment might be quashed. 
On that reference the High Court passed the following order : 

Tiie Sessions Judge should proceed with the case. The accused Xarayan 
Pavlat was examined as a witness by tlio Magistrate, who withdrew the pardon, 
as in his opinion the condition on which it was granted was not complied with* 

The Sessions Judge thereupon proceeded with the trial; unJ 
agreeing with the assessors found Bala and Narayan (accused 
Nos. 1 and 2) guilty of murder and sentenced them each to trans- 
portation for life. Ameena was found not guilty of the offence 
charged and she was discharged. 

In passing judgment the Sessions Judge expressed his opinion 
that, the withdrawal by the Magistrate of the pardon which had 
been tendered to Narayan and accepted by him was illegal : (1) 
because in his view the Magistrate had no power to withdraw it, 
such withdrawal not being legally possible until the close of the 
trial of the other accused; and only to be made by the Court 
of Sessions, (2) because the fact, the non-disclosure of w’hich by 
Narayan was the ground of the withdrawal, had not been proved 
and was certainly not within Narayan^s knowledge. In his 
opinion Narayan^s evidence was true. 

In his judgment the {Sessions Judge made the following 
observation with regard to the case of Narayan ; 

I may add that I propose at the expiry of the period of appeal to movo 
Government to grant accused I?s^o. 2 a pardon* The committing* Magistrate 
tendered him a pardoji and withdrew it as soon as ho had given his evidence on 
the ground that lie had concealed Kimgaoda s share in the murder. It seemed to 
me and— with due submission to the ruling of the High Court — it seems to me that 
this procedure was illegal. The Code does not say by whose order a tender of- 
pardon may be withdrawn or the person to whom pardon has been tendered 
ordered to be tried. Section 337 (2) requires, however, that ho should be 
examined as a witness in the case* This cannot be done if the tender of pai’doii 
is withdrawn before the trial has begun. The inference is that the law intends 
that the pardon should not be withdrawn by the Magistrate but by the Court of 
Sessiem, or at any rate that the order for the trial should not be made until the 
close of the trial of the other accused. It is obvious that until the close of the 
trial all the materials by which the truth of the evidence givcncan be tested are 
not exhaufsted. Taking this view o£ the law I addressed the High Court to quash 
the commitment of accused No. 2, but I was dkected to proceed with the trial. 
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Now I do not coBcur mth. 'fixe, mimn gltem % ih% Magi&tmte for' wltlidmw* 
mg tbe pardon, I tbink it probable that Nimgaoda was an accomplice, but I 
do not tMnk it proved that be was. Tbe assessors do not tbink tlmt b© was an 
accomplice at all, 1'liere h certainly no reason for supposing that be was an 
accomplice to tbe knowledge of accused No. 2. I tbink tbe evidence given by 
accused No. 2 wns true, and if that evidence bad been given before me, I sbould 
not bave witbdraw’-n tbe pardon. It is, however, not open to me to acquit him on 
this ground, for be Joes not plead that be gave true evidence. 

The procedure followed lias tlierefore led to this surprising result, that 1 am 
passing sentence cm a man who I think ought to-day to be at liberty. Ilie only 
way out of this impafisc wdll be to address Government to give accused No, 2 the 
benefit of tbe panlon that the Magistrate tendered him. But perliaps the High 
Court may in upp-^al see their way to reconsider its order and quash bis com- 
mitment and conviction. 

Bala and Naraj^an appealed. 

.There was no appearance on either side. 

Cakdv^ J,:— 'I concur with Mr. Justice Fulton in holding that 
the appeal of Xo. Bala, should be dismissed^ and that the con- 
viction of Xo. Xaraj^un^ should be set aside, and that he should 
be discharged. As I was a party to the order of this Court, 
dated 29th November 1900^ deeiining to quash the commitment of 
accused X'arayan, I may add that the case of Qiceen^-Emjpress v. 
JUanh^ was not brought to our notice nor were the numerous cases 
wliieh are quoted iu Sohoni’s Criminal Procedure Code. Whether 
our order was coirect or not, we cannot now reconsider it and 
quash tbe commitment. But it does not follow that the convic- 
tion of Narayan must stand. If it appears that his pardon has 
not been forfeited under section 3S9, then obviously it is still in 
force, and he must be discharged. I agree with the view taken 
by the Sessions J udge that the pardon has not been forfeited. 

Fultoit, J. I think that accused No. 1, Bala, has been rightly 
convicted and that his appeal should be dismissed. 

As regards accused No, 2, Narayan, I am of opinion that the 
conviction must be set aside and that he must be discharged on 
the ground that it is nofc proved that the pardon granted to him 
by the Magistrate has been forfeited under section 339 of the 
Code of Criminal Procedure. ■ : 
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. Tlio learned Sessioas Jiiclge eonsidei^ad that tlia Magistrate who 
Imd tendure«l the pardon had no jarisdiction to commit the accused 
before the close of the trial of the- other accused. In this view the 
J udge is siipportcfl by the decision of this Court in Queen-^Emprem 
w BhauS-^"^ But so far as the present -ease is concerned, the matter 
has been settled by the order of this Court of the 29th November, 
1900, and cannot be reopened: FoxS^^ For the purposes 

of this case then, the commitment must be held to be good : 
and on the general question of the proper construction of section 
337 it is sufficient to point out that I do not wish to be under- 
stood as concurring in the decision in Queeii-Empms \\ 

The section says that every person accepting a tender under this 
section shall be examined as a witness in the ease, and I am 
cloabtful whether it is correct to treat the word as 

equivalent to ** trial/’ A person accepting a pardon who is 
examined in the committal proceedings may be said, without 
iuaeeuracjq to be examined in the case ; and it is not by any 
means certain that the Legislature was referring to his examination 
at the trial in the Sessions Court, when it said that he shall be 
examined in the case. In many instances it would obviously be 
unsafe for the Magistrate to hold that such person had forfeited 
his pardon until the trial of the co-accused had been concluded, 
but in other cases the perjury before the Magistrate might be so 
clear and palpable as to make it useless to delay the committal. 
It seems to' me therefore impossible to lay down any rule 
applicable to all cases to determine at what stage it is expedient 
to commit an accused, who has in the opinion of the Magistrate 
forfeited his pardon j and I am inclined to think that the Legisla- 
ture by using a general term like ‘^case*^’ instead of the word 
trial meant to abstain from laying down any such rule. It 
will be observed that in section 389 the word withdx'awn in 
the former Code has disappeared and been replaced by the word 
forfeited/^ As the law now stands, the question is whether the 
accused has forfeited his pardon by some act of his owii“not 
whether the Magistrate has validly withdrawn it. This question 
is one of fact on which it is clear that the Magistrate may hold 
one opinion and the Sessions Court another, just as may happen 
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on any other question of feet at issue in. the .case. The Sessions 
Court has to determine for itself on the GTOlence l3efore it whether 
the pardoia has been forfeited : for if not^ the accused, who has 
accepted such pardon cannot be tried. Here the Sessions Judge 
thought that Narayan was not proved to have wilfully concealed 
anything essential or to have given false evidence, diifering on 
this point from the Magistrate, who thought that he had given 
false evidence and therefore committed him. I agree with the 
Sessions Judge. There inay be some suspicion against Niingoucla, 
but the evidence does not disclose any case against him, in regard 
to which it can be said with any certainty that Narayan has 
wdifully concealed anything essential or given false evidence. 
His conviction therefore must be reversed and lie must be 
discharged* 

Order accord i nghj. 
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Before Sir L.^Jenhim, CUef JiiUioe, Mr> Justice Ccmcli/f J/r. Justice Fulton, 
3Ir, Jusiice Crowe, and Mr* Justice CliaudmarJcar* 

KING-^EMPEROE v. PAEBHUSHANKAE.^^* 

Crimind Procedure Code {Act V of 1S9S), sections 269 and, 418 — Offence triahU 
iclth the aid of assessors tried in fact hj a jury— Trial hy jury— Appeal on 
a matter of fact — Practice — Procedure^ 

Under section 418 of the Cnminfil Procedure Code (Y of 1898) no appeal 
lies on matters of fact where an accused person is convicted by a jury on a 
charge which ought to have been tried with the aid of assessors. 

An accused person was charged with and tried for offences under sections 303, 
304 and 825 of the Penal Code (Act XLY of 1860), Under the first of these 
charges he was triable by a jury, Under the latter two he was triable with the' 
aid of asEossors. He was, however, tried for all three offences by a jury who 
found him guilty on the third charge. The Judge accepted the verdict and 
sentenced the accused to four years' rigorous imprisonment. The accused 
appealed. 

Ciiminal ApxJeal Ho. 4 of 190X« 
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IMd., a Full tLii nniW 413 an appeal by in this a&se on 
matters r>! hw only aiil not on matters of faet. 

Pei* Jenkhiii^ (-'.tiT,— ‘Tlie ivonb hi saelion 41 S of the Criminal Proeediire Oode, 
1898, ” when tlie ti'hl was hy jnry’^ mean "SYhsn the tiial in faot was by 
Jury ” and not whsu the trial slioull hare bean by jury,*’ 

Appeaj. from, ths eoiivictioa- and sentence recorded By P. X# 
BeSoiizaj Sessions Judge of AhmedaWl, 

The accused was eouiniitted to the Court of Sessinn at Alaiied- 
aliad for trial on a cliorge of murder under section 302 of the 
I ndian Penal (J.hle (Act XLV of 1880). 

At the commeuceriient of the trial which was by jury the 
cliarge was amended by the addition of counts under sections 304 
and 825 of the Code/ 

The latter offences were triable with the aid of assessors and 
not by a jury at Aliiuedabad. 

The Kessioiis J udge, however, proceeded with the trial on all 
the charges. Tlie /jury unaiiiinously acc|nitted the accused of 
offences under sections 302 and 30 4 of the Indian Penal Code 
(Act XLV of ISCO) ; hut convicted him under section 325 of the 
Code. The Judge thereupon sentenced him to four years^ rigorous 
imprisonment and a fine of Es, 1,000. 

Against this conviction and sentence the accused appealed to 
the High Court, 

The appeal at first came on for hearing before a Division Bench 
(C’andy and Chaudavarkar, JJ.), who referred to a Full Bench 
the question Whether an appeal in the present case lies cn a 
matter of law only.'-^ 

The following was the referring judgment. 

Candy, J, A preliminary point of considerable importance 
has arisen in this appeal. The question is, whether an appeal lies 
on mattors of fact. Section 418 of the Criminal Procedure Code 
provides that wdiere the trial was by jury the appeal shall lie 
on a matter of Ia^Y only/^ This trial was by jury. The accused 
was committed to the Court of Session of Ahmedabad on a charge 
of murder (section 302, Indian Penal Code). That was apparently 
the only charge framed by the Magistrate. 

When the trial in the Sessions Court began, before the accused 
w^as called on to plead, the charge was amended (px'esumably by 
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direction o£ the SesBionB Jtidge) by the addition o£ eoimis under 
sections 304 and 325 of the Indian Penal Code. Such offences 
are not triable by a jury at Aliinedabad. Tlierelore, under section 
269 (3) of the Criminal Procedure Code, the accused should lia\’'o 
been tried for these latter offences by the Court of Session with 
the aid of the jurors as assessors. 

Thi>s provision of the law was apparently not followed by tlio 
Sessions Judge. He charged the jury on all tliree counts, and 
indicated the circumstances under which it wa.^, he said, open to 
the jury to convict of culpable homicide not amounting to 
murder or of voluntarily causing grievous hurt. Tho jury 
returned the unanimous \’crdict that accused was not guilty of 
murder, nor of culpable homicide not amounting to mui'der, but 
that he was guilty of voluntarih" causing grievous hurt under 
section 325 of the Indian Penal Code, and that he was sane when 
he eominitted the act. On this the Sessions Judge, accepting tlio 
unanimous verdict of tho jury, found tiie accused guilty of an 
offence under section 326 of the Indian Penal Code, and sentciiccd 
■.Jiiin.' 

Section 536 of the Criminal Procedure Code provides that if 
an offence triable with tlie aid of assessors is tried l»y a jurjg the 
trial sliall not, on that ground only, be invalid. 

So here the trial was not invalid ]>ecaiTvSe the Sessions Judge 
did not ask the jurors as assessors for their opinions on the 
charges under sections 304 and 325. But still tlie fact remains 
that the trial was by jury/' in wliich case the appeal shall lie 
on a matter of law only. To apply the laugiiage of Parsons, Acting 
O.J in Quem-JEmfrm v. JefrmnP^ the procedure of the Sessions 
Judge was clearly most irregular, but it appears on tlie authorities 
that we must accept the trial by jury as a legal one/’ and, if 
the Sessions Judge disagrees with the verdict of the jury on the. 
charge of an offence which should properly have been trierl 
with the aid of the jurors as assessors, he should submit the 
case under section 307. In other words, as trial ^Yas by 
jury/' and was a legal trial,'' the Sessions Judge could not 
treat the verdict of the jurors as the opinion of assessors, and 
record a finding in opposition to that verdict and opinion. 
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Itt tlie above case^ ParsoiiSj, Acting OJ.j-re£erml to the cleeisioii 
of this Court in Im_p. v. Dei^ In this latter case the second 

accused was tried on eliargas imder sections 457 aiiclSSClof the 
.Indian Penai Code, . The. first eliar-ge was „ .triable , by ..jury ; the ... 
second with the aid of the jurors as assessors. The Sessions 
Judge took the verdict oi; the jurors on both charges (wliieh 
was one of acrjuittal)^ and did not reqnirG each of tlic jurors 
ns assessors to state his opinion orally on the charge under 
section 380^ but referred tlie vAioh ease to the High Court under 
section 307. The High Court upheld the verdict of acquittal on 
tlie charge of an offence uirder section 4-57j and then proceeded to 
deal with the charge of the offence under section 380. The 
learned Judges (Jardine and Telang, JJ.h relying on the Calcutta 
decision in BhooiwM De/s hold that there had been a 

trial by jury of the charge of an offence under section 380^ and 
that therefore the Sessions Judge had jurisdiction to refer the 
verdict to the High Courts and thus tJiat the High Court could 
convict tlic accused of any offence of which the jury could have 
convicted him upon the charge framed and placed before it. 
Their Lordsliips then convicted the accused of an offence under 
section 380. In other tvords, the second accused was deprived 
of his right of appeah which he w’ould have been able to exercise 
had the Sessions Judge been directo<l to record a judgment^ 
after considering the opinioiis of the jurors as assessors. Their 
Lordships did not directly refer to this point, but they remarked : 

Any prejudice ^Yllich prisoner might incur is prevented by our 
practice of giving him notice of the hearing of the reference, 
and so great is the respect of the High Courts for verdicts of 
juries tlr-it a pri>soner so acquitted has an advantage^ as a general 
vnlo^ over one in whose hi vour there are only the opinions of 
assessors/^ 

Their Lordships also remarked that the decision in B/minaik 
De/s ease was passed after consideration of Fmjiress v. Mohm 
Chmider in wdiieh the opinion was expressed by Maclean^ 

J. (Mitter, J. that ’Hhe prisoners^ wdao 'would have 

been entitled to an oppeal on the factSj if the case had been tried 

0) (1802) On Ko. 10, (“■' (1^79) 4 W. L» R, 495. 

' ' 9>) (18/ S) seal, 765. 
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with af^fciessors, are Bot' debarred from that Eierely by the fact 
that their trial by jurj’’ is not invalicL An error of proceclnre 
not affecting the merits of tho case ought not to affect the 
prisoners^ right of appeah^^ 

III our opinion the question is not what ought to be the ease^ 
so much as what is the law. Nothing would have been easier 
than for tlie Legislature to insert in clause 1 of section 536 a 
provision preserving the right of appeal on facts. following 
the Bomba)" ruling above (pioted, we must hold here distinctly 
that tlie case under section 325 was tried ly a jury, then the 
law says that there shall be an appeal on a matter of law only. 

BJiOnfitafJi ])ei/§ ease w"as fnliowc*! Iw” tlio Calcutta High Court 
in Sit^ja Kurr/ii v. Empress in which the Sessions Judge, 

treating the verdict of the jniT as the opinion of assessors, 
i'ceo'oled a judgment convicting the accused of an offence which 
was triable with the aid of assessors. The High Court (Hill 
and Stevens, JJ.)'set aside the conviction and remanded the case 
to the Sessions Judge in order that he might deal with it according 
to law 1 »y pasMing an order either under section 306 or 307 of 
tide Cdminal Procedure Code. The Court held that the case was 

tried by a within the meaning of section 536, If so, 

then it vras equally a *4i’jal by jnry^^ witliin the meaning of 
:^ectinn 418. Conviction or aequittal cannot make any dirtevence 
in the fact that the trial was hy iary» if in a case which should 
iiave been tried witii the aid of assessors, tliera is in fact a valid 
ti'ial !»y a jury, and in such a case the Segsloo > Judge cannot 
(as shown in the rulings quoted abovtj, treating tlie venlict of 
jiiross as opinions of assessors, record a jurignieut, Imt must, if 
lie disagrees with the verdict, refer tlie to the High Court, 
then it is difficult to see how’' in a similar case the High Court 
can treat the verdict of the Jury as their opinion as Evssessors* 

In the case of Im 2 )erairh v. the Sessions Judge tried the 

accused by jiiiy, the charges being of offences under sections 302 
and 318 of the Indian Penal Code. The charge under section §18 
was not triable by Juiy. The jury acquitted accused on both 
charges. ^ Government appealed* This Court (Parsons and 
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Eaiiadc; JJ.)^ taking the Ferdiefc"'of the Jiiiy to he tlieir opinir»Bs 
as assessor^, v;ent into the facts, aivl found' that accused had 
committed an offence raider section J5lS. and convicted and 
sentenced her. Obvioiisha if the la^v allows an appeal on. facts. 
in sucli a ciiso when tliore is an acquittal there shonid equally 
he an ap>peal un fact.* vrhere there is a conviciiom The difiiciilty 
is that the words of the law (section 41'^) are where the trial 
was by jury,"' If the word:: were except where the convietion 
or acijiuttal was of an uffence triable by Jury,''' then there would 
be no difficulty, And this would meet the case of a couTiction 
under the provisions of oeetlon 233 of the Criminal Procedure 
Code, according to wlueli an accused lua}' be convicted of a minor 
offence, tlioiigh he is not charged with it. In the present case 
befoi'e u3; if the Sessions Judge had not added the ecuuts under 
sections 30d and 325, v'ould it not still have been open to tlie 
jury to eoiivict u£ an olfence iiutlcr eitlipr of those sections ? 
Would there then ha^'e been an afvpeal on facts as the law now 
stands ? The trial was by jury A . 

In the ease of Uhieen Jej/rara'^^ noted above, 

Parsons, Acting C.J.-, remarked that the decision of this Court in 
I:mpemtn.c v. noted above— as to the right of appeal 

in a case so tried (namely by Jury when it ought to have been tried 

' » ' v’ it 

with the aid of assessors) in no way eouliiets wuth the decisions 
of the Bomba}' and Calcutta High Courts that tv ease so tried 
must be treated as a ^•alid trial b\' jury, so that if the Judge 
disagrees with the ^*erdich his only course is to make a reference 
under section oU7. 

With tlju greatest respect it maj^ be pointed out that the 
decisions are irieuimistent. If such a case must be distinctly 
treated as a trial by Jury, so much so that the Judge is not 
entitled to regard the verdict of the Jurors as their opinions as 
assessors, then the principle of trial by jury must apply that 
there is an appeal on a matter of law only* 

In oiir opinion the mistake has arisen in supposing that the 
decision in BhootucUk Dey^s case is applicable to the present law. 
That decision was passed under Aet X of 1872, which contained 
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no proYidon as to the procedure to be followed, when the accused 
is charged at the same trial with several oftenees of which some 
are and some not triable by juiy. Then came Act X of 1882, 
section 269, which provided that in such a case the accused should 
he tried on all the charges by Jury. Then came the auicndment 
made by Act X of 1886^ section 9, which is the law at present. 
In Impcratflr \\ Bev Jardiue, J., expressed the opinion 

that the ainendiuent made by section 0 of Act X oL‘ 1886 restored 
the proeediivc of 1872, section 283, as interpreted in Bhooin-afJi 
Bef s case, . 

We arc unable to concur in that opinion. When Blmimith 
Befs case was decided in 1679, there was no provision in the 
law applicable to such a case, except that if an offence triable 
with assessors is tried by a JiuTj the trial sball not, on that 
ground merely, be invalid. The learned Judges, Mitter and 
Prinsep, JJ,, held that the whole case must be taken as having 
been tried by jury. This decision 'was embodied in Act X of 1882, 
section 269, and was the law till section 269 vras amended by 
Act X of 1886, section 9. Under the law bo amended, we think 
that it may ho taken as open both to the Sessions Judge and to 
the High Court in such a case, in wliieli the opinion of each 
juror as an assessor has not been taken, to treat the verdict as 
those opinions, and to proceed to judgment, just as if the case 
had been tried with the aid of assessors. In such a view of the 
law an appeal would lie on a matter of fact. But as this view is 
not free from doubt, having regard to the language of section 418^ 
and as, moreover, it is iu direct conflict with the decisions above 
noted of the Bombay and Calcutta High Courts, wo think that 
the quCvstion, whether an appeal in the present case lies on a 
matter of law only, is one which should be decided by Ji. Full 
Bench ; and ^ve therefore direct that the papers of tliis appeal 
be laid before the Chief Justice. 
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This reference was argued before Jenkins, C.J., Candy, Tulion, Crowe ai: 
Chandavaikar, J J., 


, ' Edo Babidiw T.- /. Government Pleader, for the 

Crown:— "In this, ease no' appeal lies on matters of fact. Section 
418 of the Orihrinat 'Procedure Code (Act V of l89B)^8tma 
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Kufmiw Queen MmpresBS^^ The aeciised ought no doubt to 'have 
been tried at Alimedabad ■ for the oflenec of which he has been 
eonvietc'l, not by a jury but with the aid of assessors. But the 
irregularity does not make the trial invalid-— Section 5S6 of the 
Criminal Procedure Code (Act V of 3898) j; Li the matter of Bhoot'* 
nuih I (Ineen Emj)rm v. ■ 

1\ 1\L Mehta- (with i. A. Shall) for the aceusech 

Sections 4*1 8^ 269 and 530 are the sections to be considered. 
Reading section 2 d 9 with section 418^ it is clear that section 418 
which deprives the accused of an appeal on matters of fact applies 
only when tlio oiience witli which he is charged is exclusively 
triable by jury. It does not apply where the offences charged 
are imrtly triable by jury and partly with the aid of assessors. 
In the Code (Act X of 1872) there %Ya3 no provision similar to 
section 209 of the present Code, Nevertheless the ruling in the 
Queer v. Boorga Chum^^'^ shows that an appeal would lie on 
matters of fact where an offence which ^vas not triable by jury 
Yv’iis in fact tried by jury. Q%ieen Fymirreu v. Lalb'iAri shows that 
in a case like this an appeal on facts wdli lie — see also Queen 
Empress V, JennimS^ Section 536 of the Code does not cure an 
irregularity which changes the whole character of the px'occediiigs. 
We submit that the present case^ though tried by a jury, ought 
to be taken as if tried with the aid of assessors^ and thus an appeal 
on matters of fact will lie. 

Jexkixs^ C J, The accused was at the trial of this case chaiged 
with several offences, of which one is, and two are not, triable by 
jury. A jury was chosen, the trial proceeded, and at the end the 
Judge charged the jury, who by their verdict found the accused 
guilty of an offence under section 325 of the Indian Penal Code. 
This olienee is not triable by jury. The finding and sentence of 
the SeSsSions Judge is thus recorded : Accepting the tinanirnons 
verdict of the jury, I And the accused guilty of an offence under 
section 325 of the Indian Penal Code, and I, sentence Mm to 
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rigorous imprisonment f6r a period of four years and to pay a 
iine of one thousand rupees, &c. 

From this finding and sentence the accused has appealed, and 
the unestion referred for our decision is whether an appeal will lie 
on the facts, 

I propose to confine myself to the words ut the Code^ though, 
in doing so, I will bear in niind what has been held in the several 
eases mentioned and discussed in tlic referring judgment. Section 
404 of the Criminal Procedure Code provides that no appeal 
shall lie from any judgment or order of a Criminal Court except 
as i>rovided for by this Code or by any other law for the time 
being in force/^ and under section 418 ‘‘ an appeal may lie on a 
matter of fact as well as a matter of law except where the trial 
wms by jury, in which case the appeal will lie on a matter of law 
onhC'^ At the same time it is provided by section 536 that 
an offence triable wuth the aid of assessors is tried by a jury the 
trial shall not on that ground be invalid/^ 

These sections are clear and need no paraphrase. The first 
question tliey suggest is, whether in this particular ease the 
trial was by jury. The record Iraves no doubt in my inind on 
this point ; for the events of the trial absolutely negative the 
view that the accused was tried by the Court of Sessions with 
the aid of the jurors as assessors. 

The offence therefore, though triable with the aid of 
assessors, w'as in fact tried by a jury. This irregularity did 
not invalidate the trial i but did it attract the consequences of 
section 418 ? This turns on the precise force in that section of 
the words where the trial was by jiuy/^ Do they mean 

where the trial should have been by jury or where the 
trial in fact was by jury ’^ ? In my upiuioii the words are 
themselves the clearest answer to this question : they relate to 
wliat actually occurred, not to what should have occurred. An 
adoption of the rival view 'would lead to the result that a 
reversal of the conditions would ka\o au accused, who was 
wrongly tried with the aid of assessors, 'without any right of 
appeal, though the scheme of the Code shows that in the view of 
the Legislature it is less advantageous to an accused to he tried 
“with the aid of assessors \ than by a jury, I would under the 
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eircuiiustances answer the reference bj* saying tliat io the present 
case nu a}?jieal iie^ on a ii)aifc-:a* of 1‘acL 


: — I have hui little to aJ<l to what I have said iu the 
refeiTiDg judgment. Pcs.sihly before final orders are passed, 
a Sessions dudg'c treats the verdict of the jurors as their opinions 
as assessors, and proceeds to judgment just as if the ease had 
].}ecn tried with the aid of assessors, then it moy be said that the 
case was not tried byajiivy/^ and that thercd’orc an appeal 
would lie on a matter of fact. 

But that is not the present casein whicdi the Sessions Judge 
has recorded no judgment beyond accepting the verdict of the 
jurors. Ill such a ease it seems impossible to avoid the distinct 
terms of section 41S. Thus, as the trial was by jiuy,the appeal 
shall lie on a matter of law only. It is evident that in section 
418 the Ijcgislature deliberately used the words the trial was 
by jury instead of offence triable by jury ” as in section 586. 
Trial by jury is regarded as a privilege, carrying with it certain 
liabilities. If an offence triable by a jury is tried wdth the aid 
of assessors, then, provided objection is taken before the Court 
records its finding, the trial will bo invalid. The accused has 
been deprived of a valuable privilege which it is open to him 
up to the last stage in the case to preserve. 

But the converse is different. If the accused obtains the 
privilege to which, strictly speaking, he is not entitled, it is not 
presumed that he av ill take any objection. II o has the chance 
of a verdict in Ids favour, a verdict Avldcli can ordy be upset 
under exceptional circumstances. If the verdict is against him, 
he cannot turn round and claim an appeal ou matters of fact. 

With reference to the mention of section 483, 1 would remark 
that the fact that an accused has obtained the privilege to Avliich 
lie was not strictly entitled, and has taken the chance of an 
ad\'erse verdict, is no ground se for the High Court exercising 
its power of revision uiide? section 439. No doubt Avhen the 
case is before it, the High Court can act under section 439, and 
in doing so mil be guided, not I think by errors of procedure in 
the Sessions Court, Avhich have not affected the facts of the case, 
but by the weli«known principles according to which all the 
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Wi*ongc4 it wiilj I exerois'e, those powers - even to the 

ei^tenti of consideiing the aorreotness of the verdict, Just as, soiiie- 
tiiiias ill proper cases, it reviews Magisterial decisiotis which are 
not open to appeal* 

It uuiT 1)0 argued that this view enables an accused person to 
stvurc ilio oMect of an appeal in cases in which by liu\* no appeal 
is allowed. But a similar objection may be urged in almost 
every ease in which tlu^ revisiuiial powers of tlie High Court are 
used, for li is only wiieii there is no appeal that the Jieeessity 
e\'er arises for the exercise of such powers. The Court, no doubt, 
always keeps in vie^v the finality intended by the law, and only 
interferes w’heii it is satisfied that a miscarriage of justice will 
result Prevision is refused. But at the same time, whilst it 
recognizes that finality in certain cases is intended, it has also to 
bear in mind that the Legislature has conferred on it powers of 
revision, which it is intended to exercise -where wrong will 
otherwise pass unredressed. Ko general rule can be laid down 
deterniining the cases in which the Court ought to exercise these 
powers. No such rule has been prescribed by the Legislature, 
and no opinion of this Court can supplement or take away from 
the provisions of the law* In the present case it seems to me 
that it is entirely for the learned Judges of the Division Bench 
to determine in t’neir discretion whether they wdll go into the 
facts or not* 

I have not tliought it necessary to discuss the various decisions 
so fully sot forth in the reference of my learned colleagues. But 
I wish to point out that although the opinion that in a case like 
the present no appeal lies may be at variance wdth some of the 
dici'a in Imp, v. Lidhnfi'^ it is in no way inconsistent with the 
result, for in that case there had been a clear misdirection to the 
jury which in itself was sufficient to give ground for appeal 

Okowe, J. ; — The accused was charged before the Sessions Court 
at Alimcdabad with an ofienee under section 302 of the Indian 
Penal Code triable oy jury. During the trial other charges were 
added under sections 304* and 325, of offences ^/hich are not 
triable by jury at Ahmeclabad. 

Cl) Or, n. 15 for X898. 
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TIio law provides— section 269, clause 3, Criminal Procedure 
Code— 'tliat in a mixed trial where some of the offences charged 
are triable by jury and some are not, the accused should be tried 
by jury for such offences as are triable by jury and by the Court 
of Sessions with the aid of the jurors as assessors for such of 
them as are not triable by jury. This course %Yas not followed 
by the Sessions Judge, His sumniing up had reference to all the 
offences with which the accused was charged , and at the conclusion 
of the trial the jury returned a unanimous verdict that the 
accused was guilty of an offence under section 325 o£ the Indian 
Penal Code. This verdict Avas accepted by the Sessions Judge, 
who forthwith found the accused guilty and sentenced him 
accordingly. The question which now arises and which has 
been referred for decision to a Full Bench, is whether the accused 
has a right to appeal on the facts. Section 418 of the Criminal 
Procedure Code provides that when the trial was by jury an 
appeal shall lie on a matter of law only. In the present case it 
seems impossible to hold that the trial was not by jury. The 
jurors were chosen by lot, the verdict of the majority {in this 
case it was unanimous) was given by the foreman, and was 
accepted and acted on by the Sessions Judge* In no respect was 
the procedure prescribed by law^ for the trial of cases with the 
aid of assessors followed. Assessors -were not chosen, nor were 
they required each to state his opinion orally, nor did the Sessions 
Judge pronounce judgment according to the provisions of section 
367 of the Criminal Preceduro Code. Section 536 of the Criminal 
Procedure Code was apparently designed to meet the actual 
circumstances of cases like the present, and it lays down that if 
an offence triable with the aid -of assessors is tried by a jury the 
trial shall not on that ground only he invalid. 

The trial being a valid trial by jury, ^the provisions of section 
418, if that section is read in its natural and ordinary . sense, are 
a bar to an appeal on matters of fact. 

The question arises whether the accused has been prejudiced 
by the procedure follo^ved by the Sessions Judge. I think clearly 
not. Ho has had the advantage cf the opinion of the jury on all 
matters of fact, by which 'the judge is bound* It seems clear from 
the wording of section &38-that that is' the ^i£ov entertained by 
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the Legislature, because although ' a' trial 'h n.ofe iavaliil on the 
mere groutid that au oftence triable ■ with the aid of assessors is 
tried by a Jary, ia the converse case when the offender is entitled 
to be tried by a jury and has been tried with the aid of assessors, 
the trial on that ground alone may bs declared invalid, if the 
objection he taken before the Court records its hading, the law 
apparently liolding that the accused has been deprived of a right 
or f?rivilege hy an error of procedure. 

For these reasons T am of opinion that in the ease stated no 
appeal lies. 

CiiAiNDAVARKAr, J. : — I venture to think that there is an apparent 
deficiency iii the language used by the Legihlatiire in section 533 
of the Code of Oriminal Procedure, and wdiether Ave constrao it 
singly or along with section 418, it is as open to the construction 
for wliich Mr, Mehta eontended as that pressed on us by the 
learned Government Pleader. The negative form of the language 
used in section 536 lends some support to the contention that 
where an accused person, who ought to have been tried with tlio 
aid of assessors, is tried by a jury^ the Legislature says merely 
Unit the trial sliall not on that ground only be in^mlid, Lc. the 
trial shall not be treated as a nullity, not that it shall be treated 
for all purposes as a valid Jury trial. The wording of section 418 
is also, in my view, not altogether precise. It is also capable of 
more tluiu one meaning, doubt that section says that Avhero 
an accused person ^Svas tried by jury, an appeal sliall lie on a 
matter of law only. But the words ^^was tried may be 
construed to mean where an accused person was, according to 
law, tried liy a jury/’ as much as they may be taken to mean 

where as a matter of fact, whether according to law or not, 
an accused person was tried by a jury.'^ Where the language 
used by the Legislature is capable of more than one construction, 
1 should lean in favour of that which is beneficial to the accused. 
If the result of the construction 'which the learned Government 
Pleader has asked us to put upon these sections were simply to 
deprive the accused of the right of appeal he would have had on 
facts, had he been, as he ought to have been, tried wdth the aid 
of assessors, I should have held that more clear and positive 
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language was necessary in tba sections of the Code to justify 
that construction as the only one possible' and to impute to the 
Legislature the intention to deprive the accused of that right. 
But it is not a case where the accused is simplj’' deprived of the 
right of appeal on facts given to him by the Code. It is rather 
a ease where he loses one right and gains another instead. 
as a result of being tried by a jury, when he ought to have been 
tried with the aid of assessors^ his right of appeal on facts ceases^ 
he at the same time secures the privilege of a trial by jnry^ and 
the whole scheme of the Code of Criminar Procedure is to treat 
trial by jury as a privilege^ as valuable as, if not more valuable 
than, the other rights. This is rendered even more clear by the 
distinction which is made by the Legislature, in section 530 
between a cose where an accused person who ought to have been 
tried with the aid of assessors is tried by a jury, and a case where 
an accused person who ought to have been tried by a jury is 
tried with the aid of assessors. In the former case the Legislature 
says tluit the trial shall not be invalid ; whereas in the latter 
the trial shall not be invalid unless objection is taken to the trial 
before the .Court records its finding. It is obvious that in the 
former case tlie accused gets a privilege, whereas in the latter 
the accused has given to him the option of waiving the privilege 
he has. These considerations make the intention of the 
Legislature clear in spite of the apparent deficiency of the language 
used. I w-oiild therefore answer the question referred to us in 
the affirmative. 
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Before Mr, JnsHce (Jandy and Mr, Justice Fulton^ 

Kma-IMPEROR 9. JAYRAM.'^ 

(Jtmlnal Proof ihire Code {Act V ofl898)y seclions 2S4^ BSo and 
with amssors — Brut! xmth the aM of one astessor onl^-^-Legallty of such 
hrifd^-^Aiiesson^ 

la a case triable by a Court of Session witli the aid of asses.sorg, one et the 
assessors being ilfi the trial commenced and ended with only one as.sessor. 


* Original Appeals lllos* S8 and 89 of 1901* 
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JMdf iliai tliow was no legal tml^ i-lmt'tlie poceedliigs mtisfe be safe asuk'aid 
a new trial directed. 

Beet ion 5S7 of tiie CrimiBal Frocednie Code (Act IT of 1898) bad no applkaiioii 
to siicli a easey o,s tlie Court was not properly eonstitutecl# 

Appeals from the coirvictioas and sentences recorded hy B. M* 
Prafct^ Sessions J iidgo of Siiolapur-BijApur. 

Tlio accused, Jayrani and )Sakliya (with seven others), were 
tried on a charge of dacoita' under section 395 of the Indian 
Penal ()odo (XLY of 1860) before the Sessions J udge with the 
aid of assessors. 

As one of the assessors was ill, the trial commenced and ended 
with one assessor only* 

The Sessions Judge gave the following reasons for this 
procedure : 

The panel of the assessors is a very small one, and it is very 
difficult to secure their attendance. The procedure adopted is 
perhaps not warranted by tlie terms of sections 284 and 2S5 of 
the Criminal Procedure Code, bub it saved the delay and expense 
of an adjournment and wslr not objected to/^ 

The Sessions Judge disagreeing with the assessor convicted tw^o 
of the accused, Jay ram and Sakhya, of the offence charged and 
sentenced them each to one yearns rigorous imprisonment. The 
other accused were acquitted. 

Thereupon Jayram and Sakhya preferred two separate appeals 
to the High Court, 

7r. Dmu for the Crown : — ^No doubt the trial commenced 
with only one assessor. This -was irregular and opposed to the 
rulings in Queeu'Em-j^ress w Badianoi'^'^ and Qmcn-E'mpresis v. 
Baiti ZaL ^ But in this ease section 637 cures the irregularity, 
especially as the accused were represented by pleaders who could 
have objected to the course followed by the Judge, but did not. 
The ii-regularity was acqiricsced in by the accused, as it did not 
prejudice them in their defence. 

d'iiere was no appearance for the accused. 

CiNDi, J. : — As the Sessions Judge reports that the trial 
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commenced with only one assessor, we must liold that there was 
no legal trial (sections 2S4, 285, Criminal Procedure Code). See 
the cases of Q/ueen-Empms and Queen^-Eiupress v* 

Babu The error is one which Titiates the proceedings. The 

Goveriunent Pleader drew our attention to section 537, Criminal 
Procedure Code, but in our opinion the provisions of that section 
are not applicahie to this case in which th(3 Court of Sessions was 
not properly constituted and thus tliore was no legal trial 

We must set aside the proceedings and direct a trial l.icfore a 
properly constituted Court, 

As the Sessions Judge of Sholapur has already expressed an 
opinion on the merits of the case, ^YC direct tliat the case be 
transferred to the Court of Sessions 'at Bijapur, 

Regnal ordered. 
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SAMARAT.]\rAL UTTAM0HA:N‘1), PiAixiifF, r. GOYIHD ajtd 
amotheu, Defendants. 

Biamp-^Iiidian Siamp Act {II oj 1899), schcdulo J, aHldo o {h) — AgreemoRts 
to deliver ((oods in eccchan-cfe for goods — Brloo, 

Agwamenb or aiemoraiida of agroeoionts to doliver goods in exekar-ga for 
goods ara not agraaments of salo under article 5, schedule I, of the Indian Stamp 
Act (II of 1891^), and are liable to stamp duty of eight annas eo*-li as agreements 
“not otherwise provided for.” 

Refebbxce by Edo Saheb S. S. AVagle, Subordinate Judge of 
Bhadgaum in the Khandesh District, under section 60 of the 
Indian Stamp Act (II of 1899) in a Small Cause suit. 

The reference was made iii the following terms : 

Thksiuthasbeeahiwghtby thoplaintiffon twoentrios ia 1u:4 book which 
nmy be tmuslatod as follows: ' * , , ■ 
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Account (of) Goviada valad lakslimaB Pat*! iind BHfea vakd Govin(}a Fatll, 
iiiLibitants of Xeri, ejclieal year 1S22, Yakliakba Slmdba'^. 

CpeiiU Ihqiejs* : Ihqms, 

.So.; „ ■ j,,:.: 2 maands 5 sliers;.. " ' ■ ■ 

' Bates cyclical year 1 823. Yalslmklia Slmda 2 (1 st IJ^Iny 
, I A900), . Cotton 'Seeds 1 in lien of tills* : ■ . ' 

*2 inaimds 5 sliers of cotton kive agreed to be given: 
i tlie dk(^di (weiglit) to be of 23 sliers : cotton seeds have 
been received:' eottc.ii. remains to be given : we sliall 
: give (tbe cotton) of tbe first picking: in tbe liandwriting 
of Sakbaram Bavji... . 

!• Sigiiatnre (of) Govinla Laksliman Patik 
1. Signature (of) Bill kci Govinda Put il, 

Ho,* 'll. 1 1 maimd 2'?y sbers. 

Datej cyclical year 1S22, .Jeslita Yad 0 (dlst Tune 
1900). On (this day) cotton seeds, half in lien 

of tbat, 1 niannd 2}j sbers of cotton bas been agreed to 
be given : we shall give the cotton by a dkadi (weight) 
j of 23 sbers : we have received the cotton .seeds : cotton 
I remams to bo given: we shall give the cotton of the 
I first picking : in the handwriting of Bajaram Yithoba 
SetYknb'' 

1. Signature (of)"Govmda valad I-akshmain 
1. Signature (of) Bhika valad Govindad’ 

The questions referred for the opinion of the Honourable High Court are, • 

1. What is the nature of the above instruments Nos. I and IT ? 

2. What stamp do they require P 

]\ty opinion is that the instruments in question are agreements or memoranda 
of agreements to give cotton in exchauge for cotton seeds received and require 
a stamp of 8 annas eacht 

My reasons are as follo-ws : 

1. The instruments in question are governed by the present Stamp Act TI of 
1899. It has been contended by plaintiff s pleader that they are agreements for 
or relating to the sale of g’oods or merchandise and as such are exeuipi iroiu 
stamp duty iiiider schedule I, article No. 5. I cannot yield to this contention. 
“ Sale ’’ is defined in the Contract Act (section 77) as the exchange of property 
for a piriceA In the instruments under consideration cotton is agreed to be 
given ill exohaugo for cotton seeds received, not in exchange for a price. The 
transactions evidenced by the instruments Nos. I and II are therefore legally 
not sales : and the iiistrum.eiits are not agroements or memoranda of agreements 
for or relating to the sale of goods or merchandise. They are merely agreements 
or memoranda of agreements to deliver cotton in exchange for cotton seeds 

.■v'.,.received. . 

2, If this view is correct, the instruments in question cannot be exempted 
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J901. from stamp duty. They are cliargeable witli a stamp duty of 8 annas eacli 
nnder scliednle I, article No. 5 (5), as being agreements or memoranda of; 

Uisr^MOHAKn agreements not otlierwise provided for.” 

Tbe questions, however, are not free from doubt and demand an aiitboritative 
adjudication. They are of general importance, as ii^striiments like those which 
form the subject of this reference are of frequent occurrence in this district. 


There ^yaB no appearance for Government or for the parties 


Chandayabkar^ J. : — We think the Subordinate Judges view 
is correct. Though the word price is capable of being 
understood either as money or any other recompense in %-aluo, 
it is clear from the illustrations to section 7S of the Contract 
Act that it is used there in the former sense. In regard to the 
sale of goods the price must consist of paid or promised/^ 
(Benjamin on Sale, 4th Edition, pages 2 and 89.) The difference 
between zsale and an exchange is this, that in the former the 
price is paid in money, wdiilst in the latter it is paid in goods by 
way of barter.^^ (Chitty on Contracts, 12th Edition, page 430.) 
This distinction has been observed by the Legislature in this 
country, as will appear on a reference to section 1I8 relating to 
exchange and the sections relating to sales in the Transfer of 
Property Act. The Subordinate Judge’s view is also supported 
by the decisions of the Madras High Court in Queen impress v, 
Apj)av2fi^ and in Yolhart Brothejs v. VettivsluS^'^ 

Order accordingly. 
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Before Sir L, if, Jenl:ms and Mr* Jastlee Ohandmarhur* 

VISHWIXATH EiOIKIlI.^HXA oijhees (orioinal lYiiNTiPFS), 

Appklf.asts, VASrBEV LAKSHMAX AifD others), oniaiSTAL 
■ /Dkfekbants). Bespcl\":dekts.''" 

Api^eal—JoUit cq'ipeUanU — Fresentatlon of a/jpeai hepond iime—Affuktidi 
f^ccusinr/ dehqf i ii dppealiua niadehi ordp 07ie of appellards stating reasons 
penonal to Jtlmstlf~~-Appc;(d. (ohuitted— Varkdion of decree on a point 
a/reetiucf aihep appelhoits Imt not ike appellant tvho made the affidaidt 
— Tdfrlailoti not ailo'ioed — Call l^roccditve. Code {XJf of ISS't)^ seetton Sod — 
Limitatmi Act (X F of 1S77) sedion 5 — Practlee* 

In a partition suit a deoree was passed against tweiitv-foiir deftnidants whose 
interests in the subjeet-niaiter of the suit weie not identical. Part of the property 
in suit consisted of a kulkarni vatan, one-third share of which (Inte'r alia) was 
given by the decree to the plaintiffs^ Eleven of the defendants appealed against 
the decree, of whom only six (defendants 1 to 6) laid an interest in the knlkarni 
vatan. The decree was passed on the lltli April, 1898, and the appeal was not 
presented until the 7th June, 1S98, i.e. beyond the period (thirty days) allowed 
by the Limitation Act (XY of 1577). The only affidavit excusing the delay was 
made ]>y defendant 14, wlio was not interested in the knlkarni vatan, and it 
stated reasons for the delay which were personal to himself, and did not apply 
to the other appellants. On this affidavit, iiowovor, the appeal was admitted, 
and the lower appellate Court modified the decree and reduced the one-third 
share of the knlkarni vatan given to the plaintiffs to a one-sixth sliare. The 
plaintiffs thereupon appealed to the High Court. 

Held (reversing the decree of the lower appellate Court and restoring tliat of 
the first Court) tliat the appellate Court erred in altering the share of the kulkarni 
vatan. Defendant 14 had no interest in the variation of the decree, having no 
interest in tlie knlkarni vatan, and section 514 of the Civil Procedure Code f XI Y 
of 18b2) did not apply. The variation only in favour of defendants 1 to 0, 
wffio alone were interested in the valans. The3% however, had not excused their 
delay in presenting the appeal axil it was barred by limitation. 

Secoxd appeal from the decision of AF. P, Khareghat, District 
Judge of Ratiiagiri, modifying the decree of Rao S^heb S. V. 
Joshi, Subordinate Judge of Rdj^pur. 

The plaintiffs sued to recover by partition possession of one- 
sixth share of the lands and houses and one-third share of the 
knlkarni vatan in suit with damages and mesne profits. 
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The defendants, who were twenty-four in number and whose 
Yisnv^kmTK interests in the properties in suit were not identical, raised various 
YAstriiET* contentions which are not material for the purpose of this report.1 
The Subordinate Judge on the Bfcli April, 1898, passed a decree' 
awarding to the plaintiflfs one-sixth share in the lands in dispute 
and one-third share in the kulkarni vatan. 

Against the said decree eleven of the defendants, viz. defendants 
1 to 6 and defendants 12 to 16 presented an appeal to the Judge 
on the 7th Juno, 1898, As abovementioned the appellants had 
not identical interests, e,(j* only seme of them, viz. defendants 1 
to 6, were concerned with the question of tlie knlkanii vatan. 
More than the statutory period allowed for an appeal (thirty days 
from the date of the decree) had then expired, and it was therefore 
necessary to account for the delay in order to get the appeal 
admitted (section 5 of the Limitation Act, XV of 1877), One of 
the appellants (defendant 14) who had no interest in the kulkarni 
vatan made an affidavit on the 20th June, ISOS, in which he set 
forth the reasons for not presenting the appeal in time. The 
reasons so given only affected himself and explained his own 
default. They did not exidaiii the default of the other appel- 
lants. The followdng was the affidavit : 


After arguments in Suit Xo. 484 of 1893 of the Eajapur Ccairt lilsj the case 
was pending disposal and it was disposed of on the 6th April, 1898. But 
althongli I present in Court that da,y till 5 o’clock the case was not 

disposed of during that time. After that I left under the impression that the 
case would be disposed of after the vacation. Seven or eight days after, when 
I came to know tliat the case was disposed of, I went to Eajapur about the 13th 
of April, 1898, and applied for copies of the minutes and decree (judgment), and 
along with the application paid Es. 6 for expenses {i.e* copying charges). I 
could not know what particular amount it was necessary for ine to pay. On the 
25th of May, 1S98, when I went to Eajapur Court to receive copies, I learnt that 
my application for copies was disposed of (;ie> rejected) on the ground that the 
amount paid me along with the said application was not sufficient to defray 
copying charges. The amount paid by mo was returned to me on that day. 
Afterwards I got Mr. Narayan Bahaji Maratho, pleader for my other kinsmen 
and eo-apx>ellants in this case, to present an application for copies of minutes 
and decree (judgment) on the 25th of May, 1898. The said copies were ready 
OH tlio 31st of May, 1898. I received them from the said pleader on the 4t]i of 
June, 1898. Then leaving that place I came to Eatmigiri on the 6th of June, 
1898, and gave the said copies to a pleader, Mr. Xarayan Mahadev Madrekar, for 
making an appeal. Eajapur is twenty miles from my village Gaonkhadi, and 
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Batndgiri is tliirteen miles fixmii tlaoiiklmdu I ba^e dalj made tliis ai!Ma?it in 
Dated 20ib June, lg9S. 

The Judge forwarded this affidawit to the Bubordinate Judge 
for a report^ and after receipt o£ the report^ provisionally excused 
the delay in the presentation of the appeal. On hearing the 
appeal on the merits^ the Judge modified the decree of the- 
Subordinate Judge by awarding to the plaintiffs one-sixth share 
in the kiilkarni vatan instead of one-third share granted by the 
S ubori.linate J udge. 

The plaintiffs preferred a second appeal. 

IL C\ Go^/^(Ji for the appellants (plaintiffs) : — The appeal by the 
defendants to the low’er appellate Court was tioie-barred. It 
was the affidavit of defendant 14^ which was taken to excuse the 
delay and procured the admission of the appeal and it was he wdio 
applied for the admission of the appeal. The other defendants 
made no affidavit and their default is not explained or excused. 
Nevertheless it is they who have benefited by the appeal. They 
alone were interested in the kulkarni vatan. Defendant 14 was 
not interested in it at all. The appeal was admitted in his 
affidavit stating reasons for the delay which were personal to 
himself and which did not affect the other appellants. Wc 
therefore contend that there were no sufficient grounds to excuse 
the delay in appealing with respect to the appellants other than 
the applicant-- Sail Ful v. Desai Moii Chanel v. 

Fid ChmclS^> 

N, i¥. Samarth for respondents 1 to 3 (defendants 1 to 3) 

The appeal was a joint appeal and the application for its admission^ 
though made by one of the appellants^ must be considered to be 
a joint application. The application to excuse the delay and to 
admit the appeal w’as not made by the applicant only for himself. 
It was made for all the appellants. The Judge asked for a 
report of the Subordinate Judge, and having considered that 
report, he came to the conelnsioii that there were sufficient 
grounds to excuse the delay. We submit that the Judge 
properly exercised his discretion in granting the application and 
in admitting the appeal. 
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Balaji A., B/ia^aMAfoivrespondent 10 (defendant 12). 

Jekkii^'vS, 0 J. •.—The question for our consideration is whether 
the lower appellate Court was entitled to vary the decree of 
the first Court and reduce the one-third share in a kiilkariii vatan 
awarded to the present appellants hy that decree to a one-sixth 
share. The appeal to the lower appellate Court was presented 
beyond time, but of the several appellants one only, (defendant 14,) 
applied to have the delay excused. This he did on grounds 
personal to himself, and the result was that the appeal of all the 
appealing defendants was admitted and the decree of the first 
Court was varied in the way indicated. In this variation 
defendant No. 14 had no interest, and as the case clearly does 
not fall within section 544 of the Code of Civil Procedure^ the 
District Judge erred in disturbing the shares in the kulkarni 
vatan, for there was no gToiuid on which the delay of the appel- 
lants, defendants 1 to 6 (who alone were concerned in this 
question), could be excused. 

The decree of the lower appellate Court must therefore be 
reversed except as to costs and that of the Subordinate Judge 
restored ; the appellants^ costs of this appeal to be borne by 
respondents 1 and 3. 

Decree reverscch 
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Before Mr. Justice Gandy and Mr, Justice CkandujvaThir, 

Ix itB MATHUE ].xVLBHAL- 

Criminal Procedure Code {Act V of 180S), see. olT—BiajJOsaf of stolen 
property on conviction of the thief ^ abas hald coin-^Beyal tender — Cusiorn- 
ary coin, 

A witness for the prosecution in a ease of theft produced a sum of money in 
Bahashalii (Barcda) coin (part of the stolen property) which the accused had 
paid to him in satlsfaeiion of a debt. The accused was convicted, and at the 
close of the trial the Court, under section 517 of the Criminal Procedure Code 


Criminal application of revision Ho. 41 of 3901. 
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(Act V 'of 1893), ordered tlio money to be restored to tbe eoinplaimnt from 
wbom it had been stolen. 

Shldt that tlie order m-as right. The stolen coins were not current coin of the 
realm and was neither by Statute nor by the law of merchants in British India 
a legal tender. The |>roperty in them did not therefore pass by mere delivery, 
but remained in the complainant. 

Volieetor of and J^/n^rcss v. Joffyessur 3IocM distinguished. 

Tills w'as an application for revision under section 520 of the 
Code of OrimiDal Procedure (Act T of 1898). 

Tlio applicant w^is a witness for the prosecution in the ease 
of Quecu^Erapress w Farhli ndaB Javerdas, tried by the iVdditional 
Session Judge at Ahrneclabad. The accused in that ease had 
stolen a large sum of money from the complainant consisting 
of Babashai (Barocla) coin and bad used it in paying his creditors, 
of whom the applicant was one 

At the trial the applicant produced a sum of Rs. 2,555 in 
Babashai (Barocla) coin which the accused had paid him. 

The accused was convicted, and at the close of the trial the 
Judge ordered the stolen money which had been produced by the 
witnesses to be restored to the complainant from whom it had 
been stolen. He said : 

A diffictilty has bet>n suggested as to the disposal of the money contained in 
the bag, Exhibit N-1. All of it, it will be noted, was money recovered from 
the creditors of the accused. My finding siraounts to holding that it formed 
part of the proceeds of theft. There is not, it is true, and there cannot be, 
evidence that it Was the identical money stolen and distributed by the accused. 
But under the terms of the explanation to the amended section 517, Criminal 
Procedure Code, it seems to me that the Court is empowered to order its 
restoration to the complainant. 

The property, including the sum of money produced by the 
applicant, was accordingly handed over to the complainant. 

The applicant applied to tlie High Court under section 520 of 
the Criminal Procedure Code (Act V of 1898) to set aside the order 
passed by the Sessions Judge for the restoration of the property 
to the complainant and praying that the Rs. 2,555 might bo 
returned to him. 
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"Notices were issued to tlie District Magistrate and tlac 
coinplainant calling tipdn them to show cause against the 
application. 

Pito Bahadur Vasudeo J. Kirti&ar^ Government Pleader, for the 
Oro'wm, showed cause : — The money produced before the Court 
is found to be the identical money stolen by the accused. The 
lower Court had therefore jurisdiction to deal with the property. 

B. r. Dcscd for the complainant showed cause : — The order of 
the lower Court is right. The complainant from whom the 
coins were stolen is still the owner and is entitled to them. 
The fact that they were paid over by the thief to the applicant 
does not make the applicant the owner. The cases of Collector 
of Salem' and Jhijrress v, Joggessur do not apply. 

These were cases in which stolen currency notes were paid 
away by the thief. Currency notes are legal tender and must 
bo accepted as payment by the payee and the property in them 
passes by mere delivery. But Babashai (Baroda) coins are not 
legal tender, and therefore the property in them did not pass 
by mere deiiver}\ 

L, A. Shah for the applicant .'—Assuming that the money 
produced is part of the stolen property, the applicant became the 
owner on his accepting it from the accused in satisfaction of his 
debt. The ownership in cash is transferred by mere delivery, even 
it‘ it be stolen propert}\ We reh^ upon Collector of Salem^^'^ and 
Emgn'css v. Joggesnir MocJdA^ These eases no doubt deal with 
tlie case of a currency note; but the ratio decidendi applies to the 
present case. The amended section 517 does not empower the 
Court to deal with such property, 

CnAis^nA.TArvKAE, J. : — This is an application by Mathur Lallubhai 
asking us to revise the order passed by the Additional Sessions 
Judge of Ahmedabad on the conviction of the accused in Sessions 
case No. 218 of 1900, directing, under section 517 of the Criminal 
Procedure Code, that the amount of Es. 2,355 in Babashai 

0) (1873) 7 Mad. E/C, 238. ■' (3) (1S73) 7 Mad H. C. 2338 

(1878) a Cal, 879,. ' ' ' ' m {187B) 8 Oal 370. 
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(Barocla) coin produced hf the applicant before the Police 
and brought into Court subsequently as part of the stolen 
property in that case^ should be returned to its original owner, 
from wlioiii it had buen stolen. 

It is contended before us in. support of the application, on the 
authority of the cases of Collector of Halem^' and Empre>^s w 
Jf^r/gessiir JIocM “ that the property in dispute, which consists of 
Bnhasliai rupees, being money, the title to it passed to the 
applicant by mere delivery as soon as he received it lomjitle in 
satisfaction of a legal debt due to him. Those rulings have been 
followed by the Paiijab Chief Court in two cases — 'Kanshi Ihtm v. 
Secretary of S/ ale for India ^ ; 21athra Bass v. Rcmananflg'^^ mil 
must be accepted as good law. But the principle of the rulings in 
question is that a currency note, like money wdiicli is current 
coin of the realm, is a legal tender^ and a person receiving it 
acquires a perfectly valid title to it. But money, to come within 
the rule, should be current coin. There are no doubt cases in 
which money cannot be recovered by the rightful owmer from a 
person who has obtained possession of it. This is one of the 
incidents attaching to a payment of current coin (Per Cave, J. 
in Fjx park Wolverliampton Banking Co. hi re CamplelP^"-), 
That rule, however, cannot apply where the money passing from 
one hand into another is not current coin of the realm and is 
neither by statute nor by the law of merchants in British India 
vsliown to be a legal tender or, (to use the language of the Editors 
of Smithes Leading Oases in their notes to Hiller v. Z?cut), 
^^accustomably transferable in the country in the same manner 
as cashE In the language of Fry, L.J., in Picker v, London and 
Conniy BanJdng Co,f'’ a question such as the one which arises 
in this case must be determined with reference to the law and 
custom prevailing where it arises, for, if it were otherwise, if 
it were proved that cowrees are part of the currency of Africa, 
they must be treated as money in this country, though there 
were no custom here to treat them as money 


’ imu 

In bn 
Mxvrava 
Lalbiiai. 


(1) (IS^a) 7 Mad, H, C. 233. 

(2) (1S7S) 8 (ML 379. • 

09 (1890) 25 P. 11, Iso. S3i p. 259. 


(4) (I87S) 13 r. II. Ko. 73. p. 233. 

(5) (18S4) 14 Q, B. J), 3*2 at p. 30. 
(0) (1887) 18 Q. B. 1\ 515. p. 520» 
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'•■"We 1^ 

detemiae tlie question. That law does not make Bahashm com 

a legal tender, and therefore the title to it cannot pass by mere 

delivery. As to custom, there is no suggestion or proof ot it m 
this proceeding. If there is any custom, it may be set up, it 
the parties choose, in a civil proceeding. But on tho^ present 
application we do not think we can interfere with the discrefaon 
exercised by the Sessions Judge under section 317 of the Criiiiina 
Procedure Code. e reject the application. 

I'cjceted. 


appellate civil. 


Before dir i- M. JmiMm CJiuf JusUcc, and Mr. Justice Cliandavarlcar. 

NATIONAL BANK or INDIA, Lumro, Plaintiff, ■«. SALEH 
MAHAMED BALAXA, Defendant.* 

Ldtev of crecUS-Bill of exchmjc-Meaning of the v:ohI ‘‘ Jmioured" bi 
reference to a hUl cf exclMnge-BigU of acceptor of hill to shipping 

doeimienU* 

It is ill accordance with ordinary inercantiie usage for a party presenting a bill 
for aeoeptaiice to deliver to the acceptor at the time of acceptance the shipping 
doeumonts relating to the goods In respect of which the bill is drawn. 

The primary purpose of a letter of credit is to secure an obligation o accept 
the bills or drafts diuwn under it. An acceptance of itself imposes aii obligation 

*\vhere a letter of credit stipulate.s -for security, the purpose Is to obtain that 
security at acceptance, for it is then that the acceptor’s liability on the dratt 

*^”1^ ktter of credit addressed by the firm of S. E. & Oo. to 'he defendant 
stated that his drafts to the extent of £4,000 would be “ duly honoured by us 
against delivery of shipping documents and invoices.” A bill was drawn by 
the defendant upon the firm against this credit and was sold and handa ovc 
by him to the Bank, together with shipping documents relating to a oonsignmciv 
of goods made by him in respect of which the bill was diawn. iho an . 
presented the hill to S. E. & Co., by whom it was duly accepted, and the Bank 
thereupon handed over the shipping documents to S. R. & Co. IMicn the bid 

^ Civil llc!erencc No. 3 of 1001, 
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becaBie due, the acceptors (S. E. & Co.) did not pay» and the Bank then snetl 
the defendant (the drawer)* The defendant contended that iti the letter of 
credit the word honoured meant paid/’ and that the Bank should not have 
handed over the shipping clcmitments to S. E. & Co. until the hill was paid. 

Ilekli that it wars in aecordance with ordinary mercantile usage to hand over 
the shipping clociimeiits to the acceptor at the time ot acceptance, and that there, 
was nothing in the letter of credit to prevent the Bank from acting in accordance 
witli that usage. The word ‘'honoured” in the letter of credit meant 
‘‘'honoured by acceptance.” 

In PC Atfpa and Jlasiepmaiis Banld^) referred to. 


hlAvxorrAXi . 
BAIfK Of ^ 
IHOIA 

BaIiEH 

MaHAMm 


708 


THE INDIAN LAW EEPORTS. [VOL. XXV. 


1001 . 


I^ATIOSAL 
Bakk of 
ImiA 

Salih 

MAHAiirm 



Tlie bill was afterwards duly presented by the Bank to Messrs. 
Schmorl Eischmann and Co. and was accepted by them, they 
at the same time receiving from the Bank the invoice and bill 
of lading for the said consignment. 

When the bill became due it was not paid by Messrs. Schmorl 
Eischmann and Co., but was returned by them to the Bank with 
the endorsement Eefer to drawer 

The bill was then sent back to the Bank at Aden. The Bank 
there applied to the defendant (the drawmr) for payment, but 
without success. The Bank then brought this suit against him 
in the Court of the Resident at Aden. 

The defendant contended that he was not liable, because the 
Bank had parted with the shipping documents before being paid 
the amount of the bill, and by so doing had acted in violation of 
the letter of credit under which the bill was drawn. He alleged 
that he had handed these documents to the Bank as security, and 
that they ought not to have parted with them before payment, 
and that having parted with the security without receiving 
payment, the loss should fall on them and not on him. ' 

The Resident at Aden referred the case to the High Court 
under section 8 of Act II of 1864, In his reference he said : 

Both parties admit that the draft was drawn under the terms of the letter 
of credit of the IStli May, 1900, on which, however, they place a different 
construction, and it is therefore the issue to be tried. Neither party have 
proiucod any evidence as to the customary manner in which the former 
transactions under the same letter of credit have been dealt with. The Manager 
of the Bank mereb' states that in the former transactions the documents ivere 
handed over on the mere acceptance of the drafts by Messi’s. Schmorl liischmann 
and Co. of London. The defendant disclaims all knowledge of how the former 
drafts were dealt with, but he avers that the terms of the letter of credit only 
permit of the delivery of the documents after payment of the drafts. 

The pith of the matter is contained in the following words of the letter of 
credit, viij. which draft will be didy honoured by us to the debit of the said 
friends against deliveiy of shipping documents and invoices to be countersigned 
by Mr. 0. A. Brenchley, Messrs. T. Schmorl and Co.’s roprosentative in Aden.'' 
The question would seem to me to hinge on the interpretation of the word 
honoured^ Can a bill be said to be effectually honoured -when it is accepted, 
and subsequently on presentation for payment it is referred to drawer, i.e, 
dishonoured ? There is nothing, I think, in the letter of credit to show w-hether 
the honouring of the draft and delivery of docnmeiits was to be on acceptance 
of the draft or on its being honoured by payment at due date. The defendant 
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alleges tkifc ilie meaning of the letter of credit is that the cloeumenfe were to be 
Iianded over on paymexit of the draft and not before, and be fnrtliev avers that 
he handed over the doctimonts to the Bank as secnritj, as wlthont them the 
bank would not have bought his draft. The plain argument of w’hieh isj that 
the Bank had security for the draft and that if they parted with that Beciirity 
witlioiit receiving the vahie, the loss would not fall on him but on them, 

From section 90 of Act XXVI cf 1881 it ”WouId ap]>ear that a draft can be 
dishonoured in two ways^ that is to say, either by non-aeceptanee or non-pay- 
ment. Ill this ease the draft wuis honoured by nece})taiice, but dishononrt?d 
hy nou-paymont. On the acceptance of the draft, the Bank apparently handed 
CA^er to the drawee ami acceptor the shipping documents. Xo evidence of 
the intention of the parties, except the contradictory allegations of the parties, 
has been produced, and I am therefore of opinion that the plaintifl' should 
be non-snited with costs for failure to prove his claim, and because I can 
hardly heli«iV6 that the term ‘^lonour’* in tlie letter of credit does not mean 
the final act of payment, as, it it did not, diuaver would have parted with hk 
goods and his money too, which hardly seems to be ecpiitable, w’hile the 
plaintiff who held the shipping documents actually parted wdth them without 
taking siitHcieixt care that the draft would be met at maturity by the draw’ee 
and acceptor. Had the Bank bought the draft without consideration, there 
would be no doubt Imt that the drawer is liable, but as consideration and 
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ScoU^ (Acting Advocate General) with LUtle and Comfcmy foi* 
plaintifl 1 — We have not lost our right against the defendant 
because "sve handed over the shipping documents to the acceptors 
when they accepted the bill. They were entitled then to get those 
docmnents — Gilbert v, Gitigmn^-'^'^ ; Ranhen v. Alfaro ^^'^ ; SlepJierd^^ 
EarrisonR^ The words in the letter of credit do not require the 
Bank to adopt any other practice. The word honoured in the 
letter of credit does not mean paid It means accepted/^ 
and the Bank was justified in handing over the documents when 
the bill was honoured by being accepted— Negotiable Instru» 
ments Act (XXVI of 1881), section 91. 

Jardine (with Craigie, Lijneh and Owen) for defendant The 
liability of the defendant depends on the construction of the 
letter of credit. We contend that the word honoured in that 


1901. letter means ‘‘paid/?; anil that the Bank was not iustified in 

Nahosal handing over the shipping documents until the bill was honoured 

-hj payment. 

Saleh JexkisS, C.J. : — ^This is a reference to the High Court under 

Mahaked. ^ ^ . 

the Aden Courts Act (Act II of 1864) and though the provisions 

of section 8 have not been strietty observed, we think the point 

for our opinion is sufficiently indicated to enable us to dispose of 

the case without returning it for amendment. 

The plaintiff Rank, as the payee, has sued the defendant as the 

diwer of a bill liot paid by the acceptor at maturity. The 

defendant conteud.s that he is exonerated, because the Bank 

; parted with certain shipping documents given to it with the bill, 

and by so doing acted in contravention of the terms of a letter of 

credit, under which the bill was drawn. 

Now% apart from the letter of credit, it is clear that the plaintiff 

was acting in accordance wnth ordinary mercantile usage in 

delivering the shipping documents to the acceptor of the bill on 

acceptance, so that we have to see W'liether there is anything in 

the letter of credit that forbids the Banks so acting, and imposes 

on such conduct the penalty of tlie loss of all remedies against 

the drawer. It appeared to the learned Judge that this was the 

legal result of the following words in the letter of credit, viz. 

“ wdiich draft will be duly honoured by us to the debit of the 

said friends against delivery of shipping documents and invoices.'^'^ 

Honoured/^ he thought, must mean paid, and therefore he held 

the letter of credit forbade tbe delivery of shipping documents 

before payment. The ratio decidendi is thus expressed by the 

learned Judge: *^I can hardl}^ believe that the termHionour^ 

in the letter of credit does not mean the final act of payment, as, 

, . if it did not, the drawer w^ould have parted with his goods and 

- , his money too, wdiich hardly seems to be equitable, wdiile the 

plaintiff who held the shipping documents actually parted -with 

them without taking sufficient care that the draft would be met 

at maturity by the drawee and acceptor 

We do not agree with this view. In the first place the primary 

purpose of a letter of credit is to secure an obligation to accept 

the bill or draft ; for when there is an acceptance, that itself 
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imposes an obligation to pay without any stipulation to that 
effect ill the letter of credit. If in the letternow under consider- 
ation honoured means paid only^ then there is no express 
stipiiktion for aceeptaiieo. Again, in a letter of credit stipnlatiBg 
for seenrity the purpose is to obtain that security at- aeceptanee ; 
for it is thou that the acceptor’s liability on the draft arises, and, 
if lie does not then obtain his security, he may fiiub when the 
time for payment comes, that it is non-existent. 

For these reasons we think the word in this letter of credit refers 
to honour by acceptance. Wc should have come to this coiielu- 
sioii apart from authority, but we find the same idew taken by 
Lord Cairns of a letter of credit in much the same terms — In re 
Jfjra ancl BanIcP The words of the letter of credit 

there were, You are hereby authorised to draw upon this bank 
at si's months^ sight to the extent of £15,000 sterling and such 
drafts I undertake duly to honour on presentation.’^ Of this 
letter Lord Cairns says ; It is a general invitation issued by the 
Agra and Masterman’s Bank through Dickson Tatliam and Co. 
to all persons to whom the letter may bo shown to take bills 
drawn bj^ Dickson Tatliam and Co. on the Agra and Masterman'’s 
Bank with reference to the letter and to alter their position 
by paying for such bills, with an assurance that if they or any 
of them ivill do so, the Agra and Mastermank Bank will accept 
such bills on presentation.’’ The only difference between that 
letter and the present is, that the promise is to honour on. presenta^ 
lion ; but the words on presentation can make no difference, as a 
bill or draft may bo presented either for acceptance or for 
payment. 

For those reasons wo arc of opinion that the letter of credit 
aiibrds no defence to the suit, and we would so answer tho 
reference. The case will now go back to the Court at Aden to 
be. dealt with in accordance with the Act, and tho costs of tho 
reference will be costs in the suit. 

Order aceonlinglyi 


Kxtiokaiv 
Baxx ot 

iNUli 

SAzmt ■' 
MAniMMm 


a) (1807) b* B. 2 Ch. 391. 




the INDIM REPOETS. [VOE. XXV. 

APPELIiA-TE CEIMINAL. 

Before Sir L. E. JenUns, Chief Justice, Mr. Justice Qan<hj, 

Mr. Jtistiee Fdhm and Mr. Justice Oha.iiutctrJcar. 

KIEG-EMVEBOE «. BABY A. BHIVA.* 

lei (F/ o/m^ es nmenied % Arf ITI oj IS'M). seciiau^^WUm^- 

zz;-iLcMuh ,«■«». »-Jv~ 

TT 1 4 of the Whipping Act as ameuded in 18^6, a sentence ot 

oSence. . ,, ■ , 

Be,. V. Snrya 0) and Beg. v. Eusa folloAveu. 

APPE^Lfrom the conviction and sentence passed by A. Lucas, 

Sessions Judne o£ Ahmcdnagat. 

The accused was charged with dacoity and also tnth the otience 

oi belonging to a gang of persons 

committing dacoity, under sections 39d and ^he Imdm 

Penal dodo 5 and was committed to the Court oi Session at 

trial the charge under section 400 was withdrawn, 
as the accused had already been convicted under that section in 

' The OTed was then tried for dacoity under section 895, and 
was found guilty. He was sentenced to undergo rigorous nn- 
prisonment for live years, the sentence to run concurrent ly^nth 
another sentence of imprisonment, and to receive thirty stupe... 
In passing the sentence of whipping the bessions Jud^c 

said : . ' • 

I have already convioied him of another offence of daeoitj', and according 
to the letter of the law as found in the Whipping Act III ot 18y.o, he is hah .« 
on a seeond conviction for dacoity to whipping in addition to any o her 
punishment. For that: there is a Calcutta High Court ruling: i 

maiPatnaih.mU'c. in a case like this whipping should not he given hut 

Ctiuunal Appeal l:so. 170 of 1901. 

<1J (1866) 3 B. H. C. B.Ct, G. 38. ® (1870) 7 B. H. C. B. Cr. 0. ,0. 

. . . ■ '(3)' (1869) ' 4 Beil. h. K. Ap. Oft 5. 
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oi:1y wIk‘ 11 fin Hceuseil person is again'coimcta'dafter^he kis eomp!ete<l Ms 
seitc'iiee for tiie f^n’mer cMonee* I can find nO' Bombay riding in snpport of 
sncli a view, nor tlsay tbc woaliiig of the Aet^ in my, bximbi© opIiiioOj warrant 
goeh a view. In % ca/rje like tliLv when the aecused has 'been witli a gang 
notorioiis thronghont iliis distrleb for brntalities in the wayof iiose-ciittingj 
Ac.j I think tlL?t a sentence of whipping is peculiarly suitable. 

The ca *:0 was heanl hy a Division Bench (Candy and Fiiltoib 
JJ.) who made the following refex-ence to a Full Bench : 

Ibiviiig regal'd to the tleersion in Qiwca v. Udai Fatmik and otkerad'^f 
\\ i^nn/a hin /tV/d/'j," llaudovhifn'^ and y. lumt-vaiad Lakik- 
the Court ri-forstoa Fall Bench tho question whether under section 4 
of tlK‘ Whipping xlet a sentence ox whipping in addition to imprisonment is 
legal in llie cjisc ui a e.>nviction of dacoity vJiicli was eonnnitted prior to the 
previous eonvictijii <1 a siinilar uffeiico. 

Tlie. roicreuco came liefore a Full Bench . (Jenkins, 0»J,, Candy, 

Fnltoii and Chojidavarkar^ JJ.), 

There w^as no appearance either for the Crown or for the 
accusecL 

Fcr Ovriau : — Tlaviiig regard to the fact that a Full Bencdi of 
■this Coui't in lS6d in lifr/ina v, Snrya^^l decided this question in 
the negative, and that tliis ruling was followed in 1870 in Feyim 
V. KiisoF^'^ hy two otlier Judges, and that the Legislature in their 
amending Acts of 1895 and 1000 apparently^ accepted that riilmg, 
whieli is also tlnit o£ the Calcutta High Court, we answer the 
question referred to us in the- negative. 
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Before Sir X, E^Jenlins, Chief Justke, and Mr. Justke Oltamlavarhtr. 


DADOBA (oewinal Plaintiff), Appellant, i The 

COLLECTOB of BOMBAY (original Defenbant), Besponbent.^^ 


■ Zand Bevenne hi Bomlay—Asses&merd — Bnhaneemcni of assessment — 
Bumlmj Ait 11 if 167€—Sah of land hy Government to a 2 Wchaser assessed 
at a certain rate—Buhsequent enlmicement — Yendor and purchaser — 
Estoppel — Evidence Act (I of 1872), seo^ 116. 

Certain lands in Bombay consisting of three separate plots were held by the 
Trnsiees of the Free Cbiirehof Scotland Mission under a grant from Government 
(no deed, however, being executed] for the pnrj^oscs of a school for native girls. Ko 
assessment was paid for a part of the land and a merely nominal assessment was 
^talcl for the rest. Being desirous of transferring the school to another locality, 
the Trustees ohtained the consent of Government to sell the land, and in order io 
]l')ut the Trustees in a position to sell, certain indontnros were executed to the 
Trustees. Plot 1 was conveyed hy Government to them their heirs and assigns 
for ever ” subject to a right of resumption, hni without any mention of assessment. 
Ph»ts 2 and were conveyed by Government to them, **' their heirs, ^ocutors, 
alminisirators and assigns for ever,” hnt in this case the conveyance waFc 
subject, to tlie payment of all taxes, rates, charges and assessments leviable 
or chargeable in respect of the promises or anything for tlio time being thereon.” 

On the 25th August, 1886, one Jar.ardhan Oopal offered to buy the whole 
piece of land for Bs. 32,500, on condition {inter alia) that the whole property 
should be conveyed to him as freehold tenure or for a nominal Government tax.” 
The Trustees desired to accept this offer, aud communications took place between 
tliom find Government with reference io it. On the 21st June, 1887, they wToto 
to Government LtaHng that it was most desirable that the offer should be accepted, 
but that the purchaser required that the amount of assessment on the land 
should not exceed what was payable in respect of pension and tax tenure in tlie 
same locality, and they requested the Government to ask tho Collector of Land 
Ecvenue to say what the land wmuM bo assessed at for the pui-poscs of the' land 
revenue, it being assumed that the land was of the pension and tax tenure.” On 
the 11th July, lS87j the Government passed a Besoliition in reference to this 
request as follows : The land in question will be liable in tlie purchaser 
Mr. Janardhau Gopal’s hands to be assessed under the rules ordinarily a])plicable 
to land of tho same description. The Collector should be desired, on the 
application of either the Secretary of the Free Cliurch Mission or of the purchaser, 
Mr. Janardhau Gopal, to state what the assessment of the land revenue will 
and what are the rules affecting the amount of the assessment.” 


\ 


Revenue Suit Ko. !§ of 1890 j Appeal Xo. 3 of 1901. 
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Acting on tluB Ecsolntlon Messrs. Ardesir Hormasji & Co. as attorneys l3otli 
for tlie Trustees and the purchaser wrote to the Collector on the 14th July, 
sotting forth the ^hove Eesolution, and requesting him to furnish the desm^d 
information. On the 25th July, 1887, the Collector replied : I have the honour 
to inform you that the land will be assessed at the rate of nine pies per square yard 
per amium. This is the rate of assessment which is charged for Government 
land in this locality ^ which has been followed for the last six years.” 

With a view to facilitate the sale by the Trustees to Janardhan Gopal, the 
Govcrinnent on the 20th December, 1887, granted all the reversion and estate in 
the three plots of land to the Trustees, their heirs, administrators and assigns for 
ever, but subject to the payment of taxes, rates, charges, assessments leviable or 
(diargoable in respect of the promises or anything for the time being thereon. 
The deed recited that the Trustees, with the approval of Government, had resolved 
to sell the said land and that they had agreed with the said Janardhan Gopal 
for the absolute sale of the same to him. 

On the 16th January, 1883, the land was conveyed to Janardhan Gopal, the 
puvcliaser. The parties to the deed were the Trustees of the Mission, the 
SecrctaiT of State, and the said Janardhan Goj)al, audit recited that the Trustees 
' bad agreed for the absolute sale of tbelandto Janardhan Go])al, and with the 
cons'Uit of Government it convoyed the same to him, “his heirs, executors, 
ndministrators and assigns for ever, subject to tbe j^ayment of all rates, taxes, 
cl'KivgeS; assessments leviable or chargeable in respect of the premises.” And tlm 
Heerotary of State for himself and his successors released and discharged the , 
said Janardhan Gopal, his heirs, executors, administrators and assigns from all 
manner of rights, powers, authorities and privileges reserved in respect of ib.e 
premises drc. &c. 

Ill 189T the property became vested (under a partition) in tbe pkintiJf, wLo Wfi--? 
.lamu’dhan Gopabs son. Until 1809 the assessment of nine pies per square yard 
\v:!s ]nicb but in August 1899 the plaintiff received from the Collector a notice 
under section 8 of Bombay Act II of 1876 that the assessment was enlianeod 
io SIX annas and six pies per square yard per annum. The plaintiff thereupon, 
filed this suit in tho Court of the Ec venue Judge under section 14 of Bombay 
Ac' II of 1876, contesting the legality of the enhancement. Tlie Eevenne Judge 
dismisse.d (lie suit. On appeal to the High Court, 

Held*, reversing the decree and setting aside the order of enhancement, that 
ti !0 plain! iff had a right to hold the land for ever on payment of assessment at the 
ra'e of nine pies per square yard per annum, and that the Government had no 
light to enhance the said rate. Janardhan Gopal had purchased the property 
<..nt-and-0YLt for its Ml value. To such a purchaser the right to enhance the 
nsscssment should. In alliairness have been clearly disclosed. The meaning that 
a re.LSoncd)le man would under the circumstances ascribe to tbe Oolleffor*s 
loiter of the 25th July, 18S7, was that a speeife limit of nine pies per square yard 
per aim ran vms established under sections of Bombay Act II of 1876. That 
being so, the Government and the Collector were bound. The conduct of 
Goveimmeni, coupled with the statement of Government made on their behalf 
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for the purposes of the purchase was, tinder the cireumstances^ such as to create 
and encourage in the purchaser' as a reasonable man the belief that he was 
purchasing property substantially worth Es. 38,000, and that Government were 
not silently reserving to themselves an unfettered right to destroy tlio value of 
that proi^erty and practically to confiscate that which had been sold. 

Appeal from the decision of the He vemie Judge," WL Wehb^ 
Acting Chief Presidency Magistrate. 

By a notice dated the 24th August, 1899, but served on the 
plaintiff on the 1st September, 1899, the Collector of Bombay, 
under section 8 of the Bombay Act II of 1876, gave the plaintiff 
notice that he had fixed the assessment for land revenue payable 
by the plaintitF in respect of certain land situate in Bombay of 
which he was the owner, at six annas and six pies per sq-jare 
yard per annum, such assessment to come into force on the 1st 
October, 1S99, and to be guaranteed for fiftj^ years. The assessment 
on the said land up to that time had been nine pies per square 
yard. 

The plaintifl; immediately filed this suit in the Court of the 
Eevenue Judge of Bombay under section 14 of Bombay Act 11 
of 1876 contesting the legality of the assessment. 

On the loth October, 1900, the Re venue Judge dismissed the 
plaintiff^s suit with costs. The plaintiff now appealed. 

The land in question belonged to the Government of India, and 
originally consisted of three separate plots adjacent to each other 
situate near French Bridge, Girgaum, in Bombay. It bad been 
held since the year 1865 by the trustees of the Free Glmrch of 
Scotland Mission, and used by them for the purposes of a boarding 
school for native girls. Plot No. 1, consisting of 3,484 square 
yards, was granted to the said trustees in or about the said* year 
as a site for the school. Plot No. 2, consisting of 1,011 square 
yards, was used as a play-ground, and was held by the trustees 
on a yearly tenancy at a nominal rent ; and plot No. 3, consisting 
of 578 square yards, was a passage used for the purpose of access 
to the back of tlie school-house. It was hold on sufferance. 
Although the whole of the land was in the possession of tlie said 
trustees from about the year 1865, no deed in respect of any 
portion of it was executed imtil the year 1884 as hereinafter 
stated, 
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In tlie year 1879. the trustees conaidered- the situation imsuitable.; 
and desired to transfer the school else^vhere. They accordingly 
addressed a letter to Government requesting’ permission to sell 
the school-house and the land connected with it and to devote the 
proceeds of such sale to the establishment of the school in another 
locality* The Government assented to this proposal, and in order 
to put the trustees in a position to sell, the Government by a 
deed dated 1st October, 1884*^ conveyed plot No. 1 to them, their 
lieins and assigns for ever/'’ and by a lease of the same date plot 
No. 2 was leased to the said trustees for a year as from the 1st J uly, 
1865, and so from year to 3 ^ear at the yearly rent of Re. 1, until 
the demise should be • determined. This lease contained a 
covenant by the lessess to pay ^^all rates, taxes, assessments, 
duties and charges which are or may become due or payable in 
respect of the said premises.’^ 

An ofler to purchase the land was subsequently made by one 
Narayan Mulji, and the Secretary to the Mission requested the 
Government of Bombay to ascertain from the Government of 
India on what terms the land could be made over to a purchaser. 
The Government of India suggested that the whole of the land 
should be sold as one plot and should be valued as such by a 
professional valuer. 

On the 25th Augnst, 1886, Janardhaii Gopal, the father of the 
plaintilj, made the following offer to purchase the land in 
question : 

“I have this day made an ofibr of Es. 32,50') (Paipees thiriy-two thonsind 
and five hundred) for the purchase of the building near French Bridge, known as 
the Free Church Boarding School, together with the site admeasuring about 1,450 
square yards belonging to the stdiool and also all that j^icce of ground admeasuring 
JjOli square yards at the rear or between the school site and the Railway line. 

TJie whole property as above described admeasuring 2,461 square yards or 
thereabouts shall he conveyed to me as freehold tenure, or for a nominal 
Government tax. 

The vendors shall make oat a marketable title to the aforesaid propertv. 
Ill the event of their inahllitj to do so, it will be at my option to complete the 
contract or not. The entire expense of conveying the whole property to me by 
the Free Church Mission as aforesaid to be borne half and half ]jy me and the 
vendors. 

In case of the Government refusing to sell the piece of ground admeasuring 
1,011 square yards for its. 5 i)er square yard, the writing to fall through. 
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If tlie final- foiiTeyance is not executed witliin four months from this date, it ; • ' 
sliall he at my option to make myself free from the contract. 

The final conveyance shonld he oxeciitcd by all the proper parties. 

This contract is ejected throngli Messrs. Sorabshaw and Company, and they ' 
shall he entitled on completion of the purchase, but not otherwise, to tlieir 
brokerage at two per cent, on the purcliase-inonGy from the pnrcLaser and two ■ 
per cent, from the vendors.” 

Oil the 31st August, 1886, tlic Secretary to tlio Mission 
loiwarclsd the above ofter to Goveriiiuent with the following •' 
letter : 

To the Honourahle J, D. iliciHEY, Esq., 

Chief Secretary to Clovoriiiueiit. f 

In a letter dated 24th J uly, 1879 (a copy of which is annexed), the Acting f 
Chief Secretary to Government communicated fo ns the favourable reply of Hi.-! | 

Excellency the Governor in Council to our application for permission to sell the- 
Free Church Boarding Scdiool near French Bridge. i 

2. For some time no suitable offer was •forthcoming and the school continued t 
to work on under the difficulties which first led to our application. But then i 
especially the openly immoral character of the immediate surroundings having ■ 
been increasingly obnoxious, it has been felt necessary to make special efforts to 
dispose of the building, and I have now the honour to submit for the consideration 

of Government the accompanying offer which is the most favourable that has 
yet -been made to ns. (See copy annexed.) 

3. The sale of the building has liecn retarded mainly by our inability to 
oiler for sale along with the Imilding and ifs limited site, the plot 'No, 2 of 
ground lying between the school site and the Eailway, which is held by tlie 
school for the purpose of a compound at a nominal rental of one rupee per 
annum. We are not in a position to guarantee to the purcliaser the enjoyment 
of the same privileges in regard to this portion of land, and a.s the gTOiind 
attached to the school in freehold comprises a little less than. 1,50Q squarc^yards, ' 
it is coasiderod inadequate by the purchaser who desires to acquire the property 
as} a residence. 

4 The present offer requires that the ground sold with the schoo'I should 
include this piece of land, and we Lave iho Iionoun to request that Govcniiueiit 
may be pleased to make such arrangomenis with respect to this porlion of 
ground tis will facilitate the disqiosal of the property, 

u. Judging from our recent experienoe, we have reason to think that tho 
offer in question .is one which we should accept if we could thereby transfer, 
after brokerage and other expen.ses Iiave been declnoted, say Es. 28,000 to any 
otlmr property of which Government may approve, bntapart from this partiouhw ' 
oiler on which wo have now the honour to ask tho orders of Govornmeut it is of 
very groat importance that th-'s portion of ground, which is so situated as to 
he of very little use to any other property should, if possible, be made over to 
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tlie scliool and disposed of along with the school building as part of the site 1901. 
pertaining to it. (Signed) D. llACEicHiiTs^ Dadoba 

By GovernmentResolution, dated the 6tli September, 1886^ the OeLLioroR 
Collector of Bombay was requested to carry out the instructions 
of the Government of India with regard to the valuation of the 
land, and he thereupon employed Mr. John Campbell, a Surveyor^, 
to value the land. Mr. Campbell made a report shoAving the total 
value of the land and building in occupation of the Mission to be 
Es. 31,936, the value of plot No. 2 (1,011 square yards) being 
taken at Rs. 1-8-0 per square yard. This report was forwarded 
by the Collector to the Government, which on the ISth December, 

1886, passed the following Resolution : 

Tko bind skoald now be sold in aeoordance with the instruetioBS of tbe Gov* 
crnuient of India in tboii* letter No. 223 of 31st July last, embodied in G-ovorn* 
ineiit Resoliition No. 1420 of 6bh Septem 1S86, tbe Free Churcli Mission 
[)iiying to Government tbe price of the plot as valued. 

This Resolution was forwarded to the Mission, and on the 15th 
January, 1887, the Secretary of the Mission informed the 
Government that they had determined to accept the offer of 
Islw Janardhan Gopal, who had agreed to pay Rs. 32,500 for the 
whole property. 

On 11th February, 1387, Messrs. A.rdeshir, llormasji and "Dinslui, 
who were acting as Solicitors both of the purcliaser and the 
Mission, submitted to the Collector for approval two draft 
conveyances, viz. — (a) a conveyance of the leasehold plot No. 2. 
to the trustees with a view to this plot being included in the 
sale to Janardhan Gopal, and {6) a conveyance of the whole of 
the land to Janardhan Gopal. 

On the 2StIi February, 1887, the Collector returned the drafts 
to Messrs. Ardesir Hormasji and Dinsha duly approved by the 
Government Solicitor as altered in red ink,” These drafts were 
lost and Avero not produced at the hearing of the case, but the 
folloAAung letter, which Avas produced and put in, addressed by 
Messrs. Ardeshir, Hormasji and Dinsha to the Collector, shoAVS the 
nature of the alterations made in the drafts : 

Bomhay, 19th Marelh 1S87» 

ToJ. Macleod Campbell, Esq., Acting Collector, Bombay. 

Hir, — Ecfcmng to ymir letter to ns of tbe 28tli idtimo, returning draft 
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convej’-axice iii this matter approved on belialE of Government, we luve the 
honoTir to state that the alfeiations mado iu the drafts to the effect that the 
property shall be snbject to taxes, assessment, Ac., are inconsistent with the 
agroenioBt of sale of the 25(h August, 1S8G, bolweon the trustees of the Free 
Church Mission of the one part and Mi'. Jaiiardhan Gopal, pmohaser, of the 
other part, whereby it was stipulated that the whole of tlie property should lo 
conveyed to the purchaser as a freehold tenure or for a nominal Government 
tax, which agreement was before Government when they were pleased to sanction 
the sale by the trnsteos. 

Onr client, Dr. Maekichan, the Seorotai'y to the Mission, personally saw the 
bolicitor to Government, with a view to have the alt-rations in the drafts 
removed, but he was referred by him to you. Whereupon Dr. Maekichan and 
siabseqiiently 0111 - jSdr. Ardesliir saw you p3TsoBa]ly on the subject. Mr. Ardeshir 
at tbe interview be had with yon understood that the alterations had reference 
only to municipal taxes. If so, we propose that the alterations be so modified 
as to make this dear by express mention and to exclude Go-vernment rights 
also by express meutiou. 

We have accordingly modified the alterations in blue ink and we now 
send the drafts agiun te you for approval so far as f he point in issue is eoneenied. 

s he Lev. Mr. Miller, one of the trusteo.s will have to sign the deeds, and is 
shortly to leave for Europe, we reauest that you will be so good as to expedite 
tho roturii of the drafts. 

AubeshiEj Hoiiii.'Vsji and Dinsha, 

■Purchaser’s Attorneys. 

On the 31sd May, 1S87, the Secretary to Government wrote to 
the Bks.sion as follow.?! ; 

• f 'vitb Depart, nent letter 

■No. -71 dated Inth lebiuary, US", 1 am directed to inform vou that tho 
Aetag Colloetor of Lombay, in forwarding for the approval of Gov;rnment two 

draft conveyances connected with the sale of tho Free Church LWing School 

ann'-'° io Mheo Ibat Messrs, irdoshir, Horma-ji 

nador r’ S thatthealteratious 

^ ade by the Sohe.iom .o Government .at pages 11 and 25 of tho drafts are not 

tens,s on with tne agreement of sale, dated 25th Augnst, 1 886, between the Free 
no kuou edseof thisi^reementofthe2oth August said to have been come to 

between the trustees of the Fme Chureli Mission and Mr. -Janardhan Gopal • h 
hM np-r been before them, nor was Government a party to it. Govenim-it 
thotefore are of course in no way bound by this agreomout. 

the conv'c^ailL'^of tklandto^M-'T" sanetiouing 

to tho laud revoxrae, the Solicitor toXvei'™ 

such exemption was eontemtatl "^^^^^^ - 




VOL* XXV*] 


BOMBAY SEEIBS*' 


In reply tbe Secretary to the Missibn wrote as follows : 

Witli reference (o yonr letter No. 894 of 188? re tlie sale of tlie Free Ghurcli 
Boarding Scliool near the French Bridge, Girganin, I hare the hoiionr to state 
tliat a provisional agreement was come to in August last between tho trustees of 
the Free Church Mission and Mr. Janardhan Gopai, and that it has been with 
the view of coojplotion of this agreement that cjiiestions coiicerning thepropeity 
have been since that date before the Governments of India and Bombay* 

It was not the understanding or intention of the Mission that the agreement 
was binding on Govornment. And neither the Mission nor the purchaser 
expected a comihote exemption of the land referred to in the agreement from 
assessment to land revenue. What the Solicitors, Messrs. Ardeshir, Hormasji 
and Dinsha, point out is that lIic price offieredby the purchaser, viz. hs. 32,500, 
for the property was on the understanding expressed in the agreement for sale 
that the purchaser would not be required to pay to Government more than a 
nominal Government tax. Wc understand that what the purchaser asks is that 
the amount charged may not exceed what is payable in respect of land of pension 
and tax tenure in the locality. 

Having regard to the fact (1) that the piece of land containing 1,484 square 
yards has been held by them free from assessment to land revenue, and (2; that 
they pay only one rupee per annum on account of the vacant land, the trustees 
believe that even in tlie event of the sale of the same and the consequent change 
in the ownership of it Government would not place ca heavy assessment on it ; 
that at any rate they would not assess it in excess of whit the land was subject 
to before it was let to the Mission or of what pension and tax land in the 
noighbouihood is liable to pay. 

it is the earnest desire of the Mission that this contract bo completed. 

Under the ciicums'.anccs w’o hope that Government ^Yill be good enough to 
state or ask the Oulloctor of Land iteve; ue to say rvhat the land will be assessed 
at ftu' purposes of the land revenue, it being assumed that the land was of the 
pension and tax tenure. The completion ‘of the sale depends on the determination 
of this question, as also on the question whether a small piece of land which 
though not included in the original grant has been used as a portion of the 
school i:)remis 0 s (which question is already the subject of correspondence between 
Messrs. Aideshlr, Hormasji and Binsha and the Collectoi ) shall be included in 
the sale to Mr. Janardhan, and I have to state that the Mission will feel greatly 
obliged to G overnment for an early disposal of the matter. 

On tbe 11th July, 1887, the Government published the following 
Eesolution with reference to the above letter of the 21st June : 

’.It of course does not follow that because Government allow'ed the land to 
be free of assessment or to be assessed at only a nominal amouirt as long as it 
was occupied for the purposes of an educational institution, the^i^ will continue 
that exemption w'hen the land passes for other purposes into other hands. It 
would not be fair to the general tax^payers for Government to do so. 
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The land in quest! cn •will be liable in the ptireliaser Mr. Janarclho^n GopaFs 
kinds to be assessed xuider the rules' ordinarily ajiplicable to land of the sumo 
description. The Collector should be . desired on tlie ai>plication of either the 
Secretary of the Eree Church Mission or of the imrehaser, Mr. Janardlian Gopal, 
to state what the assessment of the land to the land revenue will boj andVhat 
arc the rules aSecting the amount of the assessment, and the Secretary should be 
informed that the Collector has been so desired. 


Badoba. 

Collector 
. , .. 01? Bombat, 


On the Idtli July, 1887, Messrs. Ardeshir & Oo. wrote the 
following letter to the Collector : 


In a letter addressed by the Acting Chief Secretary to Government to the 
Secretary, Tree Church Mission, in reference to the claim for exemption from 
land reveime made by the purchaser of the above property, the latter has been 
informed that you had been requested on the application cither of the Free 
Church Mission or the x>Brchiiser, Mr, Janardhan Gopal, to state what ilio 
assessment of the land revenue wdll be and what are the rules affecting* the 
amount of the assessment. IVe have therefore, as attorneys for both the Mission 
and the purchaser, to request that you will be so good as to furnish us with the 
desired information. 

We understand tliat the whole of the land ■was of Pension and Tax tenure 
jiriorto its having been taken over by Government for the purpose of the 
Mission school. 


On the 2oth July, 1887, the Collector replied 

In rexdy to your letter of the 14tli instant on the subject of the assessjueni 
of the land occupied by the Girgaum Mission school, I have the honour to 
inform you that the land will be assessed at tbc rate of iihie pics per square yard 
per annum. This is the rate of assessment which is charged for Government 
laud in this locality in accordance with a scale of varying rates in different 
localities •which wa« laid down by Mr. Jacomb when Collector and which has 
been followed for the last six yeai*s. 

The fact that the land was of the Pension and Tax tenure before it was taken 
up by Government does not affect the assessment now to be levied, as the pension 
and tax tenure ceased when the land was bought up by Government. 

On the 20th December, 1887, a deed ms executed between the 
Secretary of State for India of the one part and the trustees of 
the Mission of the other part, whereby, after reciting the abore- 
menlioned lease of plot 2, dated the 1st October, 1881, and that 
the land then demised was so demised as a play-gronnd in 
connection with the land and the hereditaments (i.e. plot No. 1) 
adjoining the same which were also granted by Govei nment to the 
said trastees by another indenture of the 1st October, 1881 
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(abovemontioned); and that anotlier, Ipiece of land (plot No. 3) liad 
been permitted to be used as part of ilie garden and play-ground 
aforesaid and had been treated as held by the said trustees on 
sufferance and that the said trustees had with the approval of 
Grovernment resolved to sell all three pieces of land and that 
Oovcniment with a view to facilitate the said sale had agreed 
to grant to the trustees all their reversion and estate in the said 
respective premises and that the trustees had entered into a 
contract with one Janardhan Gropal for the absolute sale to him 
of all three pieces of lar.d, it was witnessed that the Government 
did thereby grant to the said trustees, their executors^ adminis- 
trators and assigns as to plot No. 2 all their reversion and estate 
expectant on the determination of the lease of the 1st October, 
1881, and as to plot 3 all their reversion and estate expectant on 
the determination of the beforementioned demise on sufferance 
to hold all the aforesaid premises to the use of the said trustees, 
their heirs, executors, administrators and. assigns, ^^but subject to 
the payment of all taxes, rates, charges and assessments leviable 
or chargeable in respect of the said premises or anything for the 
time being thereon/^ 

On the 16th January, 1S8S, the whole of the aforesaid land 
consisting of the said three plots was conveyed to Janardhan 
Gopal for Es. 33^000. The parties to the conveyance were the 
trustees of the Mission of the first part, the Secretary of State of 
the second part, and Janardhan Gopal of the third p>art, and the 
land was thereby con\’eyed to the said Janardhan Gopal, his 
heirs, executors, administrators and assigns for ever but subject 
to the payment of all taxes, rates, charges, assessments leviable 
or chargeable in respect of the said premises or anything for the 
time being thereon ; and the Secretary of State did thereby 
for himself and his successors acquit, release and for ever 
discharge the said Janardhan Gopal, his heirs, executors, adminis- 
trators and assigns of and from all manner of rights, powers, 
authorities and privileges to him and his successors reserved in 
respect of the premises therein — ^before fully described in and by 
the indenture of grant of the 1st October, 1884, and from all 
consideration, limitation and obligation by the said indenture 
imposed upon the use and enjoyment of the said piece of land 
and hereditaments and premises. 
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In 1893 the land in question became vested in the plaintift (the 
son of Janardhan Gopal) on a partition. Until 1899 the 
assessment thereon at the rate of nine pies per square yard was 
paid, but on the 24th August, 1899, the Collector gave the 
notice already mentioned to the plaintiff that after the 1st October 
1899 the assessment would be at the rate of six annas and six 
pies per square yard and was guaranteed for a period of fifty 
3 mars from that date. 

The plaintif thereupon (on the 26th September, 1899) hied 
this suit under section 14 of Bombay Act II of 1876. 

By Government Resolution, dated the Sth January 1900, the 
_ enhancement of assessment made by the Collector was sanctioned. 

In his plaint the plaintiff set forth the above facts and relied 
on the letters above set forth of Messrs. Ardeshir Hormasji and 
Dinsha to the Collector, dated the 14th July 1887, (supra 
page 729) and the Collector’s reply, dated the 25th Julj^, 1887 
(supra page /2i). The following paragraphs of the plaint are 
material ; 

10. On the faith of the tuKlersfeinding that assessment at the rate so )i.wcl 
and no more voidd ho chargod by Government to the ijuivhaser vitli regard 
to the said premises the pnrchnsor eomplcted the said purchase, and the °said 
assessment has teen since paid. 

11. 'riioy.amtitf says the.t the purchaser had from the first stiptilated for a 
fixed nominal assessment, and that though ho consented in the end to the 
substantial assessment fixed by Government, ho never imaginod that the said 
c^ssossment was to be subject to revision and enhancement at the pleasure of 
Government, and that neither during the course of the negotiations nor at the 
completion of the said purchase was any in imatioii given to the purchaser by or 
on beltalf of Govomment that the assessment they wished to fix and which they 

id fix would bo liable to revision and enhancement, and the plaintiff submits 
tfiat it ay such revision or enhancement was in contemplation, which he denies,’ 
y was belmved to he competent to Government, they were in law bound to have 

informed thynirchaser of the same before he completed the purchase and thev 

would biive done yo. 

12. Reeently howeyr,theplaintilThashecn sewed with a notice from the 
Collector of Lonrbiiy, dated the 24th day of August last, but rooeivea by the 
plyitiil on the 1st instant, intimating that he had fixe^^ the assessment the 
said pienuses at the rate of six annas and six pies a square raid, the same to 

lvs. l,248-b-0 per annum, wliich sum, even at 25 years’ purchase, reprosenm a 
,1.. th. tad .fa, 31,200, tad i ,ta. itaJt k 
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still in GoTernmenb in spito of the absolute gmut by them of ibe said premises 
at tbeii- full price and value to tbe said trustees and throngli tbe trustees to tlie 
plaintilFs fatbcTj and tlxrougb the latter to tbe plaintiff as beroinbefore more 
partieuiarl}^ sot out. The plaintiii says that if tbe said assessment be upbeld 
tbe’ effect of it would be to reduce tbe selling value of tbe said property by fully 
Es. 30,000. 

13. The plaintiff saj'^s that tbe said revision and enbancement of assessment 
are in breach of (be agreement and understanding above referred to? and that in 
any case Geveriiment by tbeir conduct aforesaid are estopped from claiming any 
right to enbanee tbe assessment once so fixed. Tbe plaintiff slates that if an}’ 
intimation or hint that Government claimed such right bad been given to tbe 
said purchaser before tbe completion of tbe said purchase, tbe said purchaser 
would have been entitled to refuse to complete tbe said purchase and would 
certainly have refused to do so, nor would any other purchaser for the said 
Xmoperty have been found. The plaintiff is also advised and submits 
that Government can claim no rights in respect of tbe said premises which are 
not expressly or by necessary implication reserved to them under tbe said 
Indentures executed by them to the said trustees and tbe purchaser, and that the 
said Indentures do not contain any such reservation, 

14. The plaintiff therefore contends that in the circumstances above set out 
there is a right on bis x^art in limitation of tbe right of Government to raise 
tbe said assessment and that a sxDecific limit to assessment, viz. nine pies per 
square yard per annum, has been already established and preserved with regard 
to tbe premises in cpicstion within the meaning of section 8 of tbe City of 
Bombay Land Eevenue Act, under which tbe said assessment has been raised, so 
that no assessment can bo fixed which exceeds such limit. 

15. The plaintiff also says that if there be any right in Government, ivliicb 
be denies, to enhance the assessment once fixed on tbe said promises, the 
enbancement now made is in any case beyond reason and precedent premature, 
and is also beyond reason and precedent excessive for land of the character in 
question, and on those grounds also tbe said assessment is wrong and illegal, 
and ought to bo disallowed. 

The prayer of the plaint was as follows : 

(c/) That it may be declared that there is a right on the part of the jdaintiff 
in limitation of tbe right of Government to bold bis said land for ever on 
payment of assessment at tbe said rate of nine pies per square yard per afmiiiu 
and that Government have no right to enhance the said rate. 

(5) That in any ease tbe said revision of assessment may be declared to be 
premature and may be set aside. 

(f-) That in any case the increased assessment may be declared to bo imroason- 
abiy excessive and unwarranted by anything that has occurred in tbe circum- 
stances of tbe property and that tbe same may be set aside. 

{{^) That the defendant may be ordered to make full and complete diseoveiy 
to him of all tbe documents and papers, including all Government Ee solutions, 
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iii^stnictions and rules in Iiis possession or power in any wiiy relating to the said 
oiiglnal assessment of the said land and to the revision and enhancement of it 
now nutified by the defendant. 

(e) That the plaintiff may have sneh lurthcr or other relief a.s the eircuni- 
stances of the ease may require. 

The followiBg was the defendants written statement : 

1. The defendant says that the Groverument were not parties to the nego- 
tiations between the plaintifl’s predecessor in title and the trustees of the Pree 
Church of Scotland ^[ission for the purchase by the former of the land and 
premises in the plaint described, and that the Government did not agree, nor 
hold out any representations to the parlies to such negotiations that the said 
land and premises should ho assesssd at a nominal assessment and that sucli 
assessment should thereafter be maintained for ever or for any definite time at 
the same. amount. As a matter of fact, the Government refused to agree that 
the said land and premises should bo treated in any way different from other 
Oovornment lands which were liable from time to time to bo assessed. 

2. ilie defendant iurthor says that the Government never agreed nor 
lepresmtod that the said trustees should be enabled or would be able to convey 
to the plaintiff predcKwm in title an estate in fee simple free from rhvern- 
ment assissment or from assessment at anything more than a nominal yum. 

n. At the time of the purchase of the land and premises, Messrs. Ardeslur 
Hormnsji and Dinslia wore acting as attorneys for the purchaser as well as for 
Oic trustees in the matter of the said purchase and tliey were duly informed of 
the fact that the Government were not willing that the said land and premises 

should he conveyed to the purchaser ill fee simple, hut that the said land anl 

premises would be assessed in the same manner as other assessable Government 
lands were assessed and the said land and promises ivere conveyed to tlm 
purchaser subject to the payment of Government assessment. 

^ 4. The deRmdant further says that the enhanced assessment complained of 
in lids suit is peiThctly logd and is not centrary to any agreement or under- 
standing on the part of the Government, nor is the Governm mt es^oppal by 
any cDuduci on tficir part or that of their from making such enhance- 
ment. 

T). Tlio defeudant furilier says that if tha Gorernuiout aro .utitlo.l i,, 
finhaneo the assessment on the land and promises, it is not ooinpofonfc to this 
Conri to interfere v.-ith tho amount thereof, Int if the plaintiff feels hhiaCf 
aggrieved thereby his remedy is to petition the Government for a re.Jurtion of 
the nssessmont now put npon the said land and premises. ' ' ^ ' 

The following issues were raised at the hcurino. • 

1. methorUa.raisa^itonthep.artoft^ plaintiff i„ limitation of the 
■g .t iff (,u,«inmpn,..o hold hisknclforeveron payment of asses.s wnt at ihe 
wto of nine pi..>s per siinaro yard per annnm. 
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2. Whotlier tlie (lovcriiment ever agreed or represented tliat the said land 
should be conveyed to the plaintiff-s predecessor in title in fee simple from 
G'ov(n“ninent assessrcent or from assessment from anything more than a nominal 
sum. 

2. ‘Whether there is any right on the part of the plaintiff in limitation of 
the right of Government through the Collector to assess land from time to time 
at his discretion. 

4. Whether it is competent for this Court to inquire into the unreasonable- 
ness or excessiveiiess of assessment fixed by the Collector and tu set aside or 
alter the same. 

5. Whether there was any understanding as set out in paragraph 10 of the 
plain tj and if so, whether Government was a party thereto as alleged. 

6. Whether the notice of the assessment issued hy the Collector of the 24th 
August, 1899, was issued under the orders or with the authority of Government. 

7- If not, whether such notice is not illegal and inoperative so as to ter- 
minate any right or interest of the plaiutiff. 

8. Whether tlie plainti:ff is not entitled to hold 1,484 square yards, a portion 
of the land in the plaint mentioned, free from all Government assessment for 
ever. 

9. Whether the Government have any right to enhance the rate of assess- 
ment in respect of any, and if so, what portion of land in suit. 

IC, If so, wln?tlier Government arc not estopped hy their conduct, lopn seda- 
tion and acts from asserting such right. 

11. The general issue whether plaintiff- is entitled to the relief pr, ayed for or 
any part thereof. 

12. Whether the revision of the assessment in the plaint complained of is 
not premature beyond precedent. 

The Revenue Judge (Mr. Webb^ Acting Chief Presidency Magis- 
trate) dismissed the suit with costs. In his judgment he said : 

It has been argued for the plaintiff that plot Xo. 1 was held by him or his 
prelecossor in title as an absolute freehold property free from all taxation and 
i hat the proviso ‘subject to all rates, taxes, &c.,’ contained in the deed conveying 
to him his title svas not applicable to plot No. 1. On this point, howover, as 
it appears to me, this proviso manifestly appl’csto all the three plots, or in other 
wc>rds to the land conveyed to Mr. Janardlian, and this view was accepted by 
him when the deed conveying to him the property received his signature, and 
also hy his subsequent action in paying the Collector’s bills of assessment at the 
rate of nine pics per square yard on the whole of the property so conveyed. I 
am therefore of opinion that the plaintiff is not entitled to hold 1,484 square 
yards (plot No. 1), a portion of the land in the plaint mentioned, free from all 
Government assessment for ever, and in no other manner has any attempt been 
made to show that there was any understanding between the Goveiinncnt and 
the plaintiff’s predecessor in title that he should hold the ground at the rate of 
assessment then fixed for ever as set forth in paragraph 10 of the plaint. 
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Altlioiioh it has been argued that the defendants are now' estopped , by their 
condnet, misrepresentations and acts from asserting tboir right, (if they possess 
such ri<"ht) to enhance the rate of assessment of any portion of tlio knd-not hy 
intentional misrepresentation on their part, hut by thoir acts loading^ I . e 
plaintiff’s father to believe as an ordinary man would he induced to believe, 
that the fixing by Government of nine pies per square yard as. the rate of 
assessment on the said laud at the time of its purchase by him would 
continue for over, and that as a reasonable person he accepted th's as a 
representation of their intention that there would be no enhancement but that 
the rate then fixed would continue in poipetuity, yet no evidence has been 
driven to show that Government either intentionally or indirectly led Oio 
plaintiffs father to believe that Government conferred on this laun the nght 
to a fixed and permanent rate of assessment, and I hare been unable to find in 
any of the correspondence admitted in evidence which passed between 
Government and the piaintill’s father! or any one acting in his interest or on 
his behalf, that any conduct on Government’s part misled him or that any 
reasonable inference tleit such was their intention could be drawn from any act.s 
OB their part or behalf at that time. 

The deed of conveyance to Mr. Jaiiardhan Gopal is barren of any specified 
fixed rate, and it is worthy of note that he made no attempt to have the 
specific rate he says ha believed he should ever be called on to pay embodied iii 

the deed. „ , . • t 

With respect to the issue ^vhether the re^ision^^of the assessment is not 

premature beyond precedent, no evidence has been offered, and there is therefore 

nothing to show me that such is the case. 

There appears to me nothing in the Revcniio Act to show that when there has 
been no specific limit to assessment established and when there is no right on 
the part of the superior holder in limitation of the right of Govarnment to 
aasesi, the Collector cannot, subject to the control of Government, assess land 
from time to time, and that therefore there is nothing illegal in the enhancement 
of the assessment hy him of the plaintiff’s property. It may he (and if the 
evidence of the phuntifl's father is to he believed, and there is no reason to doubt 
it ) that he is undergoing a hardship in having to pay assessment on his land at 
a. rate which would leave him a retiini of Es. 7 per mensem on a capitalwed 
sum of Bb. 47,000, and wore it a part of my duty to do so, I should say his was 
a case entitling him to sympathy, hut this is entirely a matter to he met by 
appeal to Goverumout praying under the circumstances for a reduction of the 
enhancod assessment, but I am not called on to do move than decide what iu my 
opinion is the law on the is.sues raised in this suit and wtetber tlie plaintiff is 
' entitled to any part of the relief prayed for, and for the reasons abovo staled I 
do not think he is entitled to any relief in this suit. I find thoreforo aU the 
issues in the defendant’s favour and dismiss the suit with costs. 

The plaintiff appealed. The grounds of appeal stated in his 
memorandum of appeal were as follows : 
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1* Tliafc tlj 0 , notice of enliancmeni dated the 24tli Angust, 1899, was not 
issued iinder the order or with the authority of Gov'erimient, and that the 
siil)sec[ueiit sanction of Governmant by Resolution dated 6th January, 1900, did 
not render such notice valid* 

2.» That the Eevenne Judge was wrong in holding that it was not competent 
to him to inquire into the reasonableness of the assessment. 

J. That the Eeveniie Judge was wrong in holding that when land revenue 
has once been fixed and levied under section 8 of Bombay Act II of 1870, the 
Collector had power from time to time to enhance such assessment. 

4 That the plaintiff had proved as to plot Ko. 1 that Government had 
parted with all their rights in said plot and that ho held it as absolute owner 
free from all right of Government to assess. 

5. That as to plots 2 and 3 the Judge ought to have held that the plaintiff 
had proved that a specific limit to assessment, viz. nine pies per square yard, 
had been established and preserved, and that neither the Collector nor 
Government had i^ower to exceed such limit. 
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That in the alternative and assuming that the said land w’as liable to 


assessment in 1887, the Collector as the representative of Government was 
0 sto|)ped by the conduct, acts and representations of Government during the 
negotiations for the purchase of the said land by the plaintiff’s father, from 
alleging that the fixed limit of ossosJnent of nine pies per square yard had not 
been agreed to in perpetuity by Government. 

7. That the Judge ought to have held that the Government had led the 
plaintiff’s father to believe that the land would be sold and conveyed to him 
subject to the payment of assessment in perpetuity of nine pies per square 
yard per annum, and that upon the faith of such representation by Government, 
the plaintiff’s father was induced to buy tho property which ho would not 
have done had he been given to understand that tho assessment was liable to be 
enhanced, and that therefore the Judge ought to have held that the Goreriiment 
were now estopped from exercising their right (if any) to enhance. 

8 . That the Judge was WTong in holding that there was not any understanding 
as alleged in paragraph 10 of the plaint and that Government was not as part 
to such understanding. 

RiveU-Ccmiac and (?. 8, Rao for appellant : — We contend that 
the Collector had no right to enhance the assessment on the 
plaiBtiff^s land. First, we say that the notice of enhancement 
dated the 24th August, 1899, served on the plaintiff was unauthorised 
and invalid. By section 8 of Bombay Act II of 1876 the 
Collector is to act ^‘subject to the orders of Government/^ If 
these words have any meaning, it is that *ho Collector mu^t 
obtain the sanction of Government before he acts. A sul)sequent 
sanction is not enough. In this case (government did not sanction 
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the enlianeement until the 6th JamiarT, 1900, five montta 
after the notice of enhancement was given. 

Next^ ^ve submit that the use of the -word ''settlements^ in 
section 9 of the Act implies negotiation with the person whose 
land is to be assessed., In this ease the plaintiff was given no 
opportunity of stating his case to the Collector, He knew nothing 
of the intention to enhance the assessment until the notice was 
served on him and then he had no remedy but a suit %vithin thirty 
flays under section 14 of the Act. It is clear that section 9 
contemplates a decision reached after consultation. Compare also 
Regulation XVII of 1827, sections, which related to assessment 
of land in the mofussil. 

Eurtlier, we submit that the Act only authorises the assessment 
of land held under Government, ie, land of which Government is 
the owner, bub which is held by a tenant under Government. It 
does not authorise assessment of land which as in this case has 
been conveyed away by Government and in which Government 
retains no rights as owner. Clause 4 of section 3 defines 
"superior holder.^’ That definition implies that Government 
possesses some title to or right in the land. The superior holder 
is the person who has the highest title to it next after the 
Government. It is with that person (section 9 ) that the assessment 
is to be settled, and it is with reference to that personas rights it 
is to be fixed (section 8). But the Act does not contain any 
provision for assessing land held in freehold and in which the 
Government has no rights at all. 

Next wc say tliat the enhancement in this case is unreasonable. 
It amounts really to a confiscation of the plaintiff^s property. 
The Revenue Judge was of opinion that he had no power to go 
into this question. We submit that he was wrong. The Court 
under section 14 can deal with any question arising on sections 8 
to 13 of the Act, and the question of reasonableness of enhancement 
is such a question. 

[CnAKDAVAiiKAR J. :~How is that question to be dealt with by 
the Court ?] 

By taking evidence as in the case of any other question of fact. 
It could not have been intended to leave every landholder in 
Bombay absolutely at the mercy of the Collector without appeal 
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The Collector necessarily acts upon tbe report or suggestion of 
some subordinate in fixing tbe assessment and ordering a notice 
of enhansemeiit to be served. There is no inquiry into the value 
of tbe land. The landholder is not called upon or permitted to 
state his case. It cannot have been intended that under such 
circumstances the decision of the Collector should be final and 
that the landholder should be without redress. 

Prior to Bombay Act II of 1876, the law as to land revenue in 
the Town and Island of Bombay was Regulation XIX of 1827, 
Clause 2 of section 3 of that regulation gave the Eevenue Judge 
power to deal with the question of amount and reasonableness of 
assessment. Section U of the present Act should be construed 
in the same way. In the case of SUcqmrji Jivanji v. The 
Collector of Bombay, Scott, J., was wrong in holding that he could 
not go into the question. He decided upon the authority of the 
Kanara case.<^^ But that was a case from the mofussil and was 
governed by a different regulation^ viz. Regulation XVII of 1827. 
Clause 2 of section 9 of that regulation was in that case con- 
strued to give a right of suit only when exemption from assessment 
was claimed. Immediately after that decision Act X of 1876 
was passed, which by section 4 only permitted a civil suit in 
certain cases^ but section 1, clause (a), expressly exempts the 
Collectorate of Bombay from the operation of that Act. Bombay 
Act II of 1S76 was subsequently passed (October, 1876), So 
it is clear that the rights of the landholders in Bombay are 
not affected by the decision in the Kanara case^'^'^ or by Act X of 
1876. 

Further, we submit that once an assessment is fixed upon land 
under section 8 of Bombay Act Hof 1876, it cannot be enhanced 
unless it has been expressly fixed for a ceidaiu time. If no time 
is limited, an assessment once made by the Collector must be 
taken to be a permanent assessment. There is no provision in 
the Act giving power to enhance an assessment once fixed under 
sections. 

On the facts we say the Government is estopped from enhancing 
the assessment on theplaintiff^s land. The evidence shows clearly 

0) (1S85) 9 Bom. 483. (2) (1875) 12 B. H. C. B. Appendix X, 
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that the plaintiff bought the land in 1887 on the understanding 
that it would be assessed at the rate of nine pies per square yard 
only. The Oolleefcor^s letter of the 25th July^ 1887^ stated that to 
be the rate, and it was upon that assurance the plaintiff paid the 
purchase money. 

Scoit (acting Advocate General) and Kirlc^atnok . for the 
respondent ( the Collector- of Bombay) •.‘—The decree of the lower 
Court is right. The Government has the power to enhance and 
the plaintiff has not shown that any specific limit to assessment 
has been established. 

The Collector's notice of enhancement under section 8 of Bombay 
Act II of 187G does not need the previous sanction of Government. 
When the act of the Collector requires such previous sanction^ an 
express provision to that effect is made : see section 6, clause 3. and 
section 26^ clause 2, of the Act. The words in section 8 '^subject 
to the orders of Governments^ mean merely that the Collector, in 
fixing the assessment under that section, is subject to the control 
of Government. A subsequent sanction is sufiicieiit. 

The word settlement^’ in section 9 does not imply that the 
Collector before fixing* the assessment must consult or communicate 
with the landholder. By section 8 he has an absolute discretion 
subject only to the control of Government and his decision is 
final ; see section 14. Settlement with the superior holder means 
that the assessment as settled or fixed by the Collector is to be 
charged upon the superior holder. The words do not mean a 
settlement '^by or between'’^ the Collector and the superior 
holder. By the old law regulating assessment in the mofiissil 
(see section 40 of Regulation XVII of 1827), it was provided 
that the Collector before assessing land might call upon the 
occupant to show that he was entitled to exemption. There 
are no such words in the Bombay Act II of 1876 relating to 
assessment in the Island of Bombay. 

Unless Government expressly surrenders its rights as to any 
particular land, it has a right to raise a revenue by assessing all 
land. The revenue is raised for public purposes and necessities. 
The Government alone is the judge of those necessities. As to 
land in the mofussil this right of Government is expressly declared 
in Regulation XVII of 1827; section 2, clause 2. See also the Act 
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now in force ; Bombay Act V of 1879,. section 45. As to the Island 
of Bombay sucli a declaration was unnecessary. Here the 
English law has applied since the cession of the island in 1660. 
See. Jtaoroji y . and Zoj>es y. LopesP'^ As to English 

lawj see Stepheifs Blackstone (lOth Ed.); Vol. 2. page 583. 

The right to assess land is not limited to tenures of any 
particular description. See also Warden on Land Tenures in 
Bombay^ paragraph 274, clause 10, It is not limited to lands of 
which Government is the owner. The wmrds superior holder 
in Bombay Act II of 1876 do not imply that assessment can bo 
levied only on Government land held by a tenant under or from 
Government. They indicate the person having the highest right to 
the land;) but subject ahvays to the paramount right of Government 
so far as assessment is concerned. The Act provides that ifc is 
upon him in the first instance that the assessment is to be levied. 
See also the definition of superior holder in Bombay Act V of 
1879, section 3, clause 13. 

It is not competent for the Civil Court to inquire into the 
reasonableness of the assessment. This suit is brought under sec- 
tion 14 of Act II of 1876. That section only permits the legality 
of the Collector’s decision to be questioned in a suit. His decision 
upon all other questions is finab but it may bo stayed until the 
question of its legality is decided. There is no law which fixes 
the measure of reasonableness, and no legal question can be 
raised on that point. 

An assessment unless declared to be made for a definite time, 
may be enhanced. There is nothing in the Act to forbid 
enhancement from time to time, and nothing to indicate that 
an enhancement once made is permanent. In England periodical 
assessments of land tax were made until a fixed rate was mode 
perpetual by Stat. 38 Geo. III. c. 60^ Stephen's Blackstone (lOtli 
Ed.), Vol. 2, page 588, As Scott, J., says in S/icqmrJi \\ The 
GoUector of Bombay it is not only legal but politic and just to 
increase assessments in accordance with the increased value of 
land;^' 

As to the facts in this case, it is clear that the Government 
when selling the land in question in 1887 to Janardhan Gopal 
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never intended to surrender its right to assess* The purchaser 
must be presumed to have known that by law the assessment then 
leviable was not permanent^ but was liable to further 
ei)haiicement. The case of Skajmrji w The Collector of Bomluyf^ 
which raised the question of the right to enhance, had been decided 
only a few months previously. The purchaser was then a solicitor 
of the High Court. The Collector’s letter of the 25th July, 1887, 
{mpra page 722) could not have misled him. The Government 
Piesolution of the 11th July, 1887 {supra page 721) stated that the 
land would he subject to the usual rules of assessment. Since 
the date of the purchase the assessment has been paid on bills 
which stated that it was levied under Bombay Act II of 1876, It 
is under this Act the enhancement is made ; so that from the 
first the purchaser has been aware that enhancement was possible 
and he has acquiesced. It was upon those terms that he acquired 
the land and has held it ever since. 

JiiiNKixs, C.J. ; — The plaintiff in this suit seeks a declaration 
that there is a right on his part, in limitation of the right of 
Government, to hold his land, particularised in the plaint, for ever 
on payment of assessment at the rate of 9 pies per square yard 
per annum, and that Government have no right to enhance 
the rate. On this and other grounds he seeks to have the 
increased assessment that has been imposed on his land set aside. 
The Revenue Judge has dismissed the suit with costs, and from 
this decision the plaintiff has appealed to this Court, 

Originally, so far as the record before us sho-vvs, the land was 
of the pension and tax tenure. It was, however, purchased by 
Government from the holder, and a part of it was granted 
(though no deed was executed) to certain persons for the benefit 
of the Free Church of Scotland Mission, At the same time the 
Government made a grant-in-aid of Rs, 25,000 towards the 
erection and establishment of a school. A school house and 
other buildings 'were in due course erected. 

The character of the locality, however, rendered it desirable 
to move the school elsewhere, so on the 29th April, 1879, 
Dr* Maddchan on behalf of the Mission wrote to Mr. Pcile, the 
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Secretary to Govermiaent; asking fox' the sanction of Government 
to a sale of the land. On the 24th of Jiily^ 1879^ a reply was 
received, stating that His Excellency the Governor in Council was 
prepared to consent to the sale on certciin terms mentioned in the 
letter. The second and third paragraphs of the letter are as 
follows *. 

I aiii directed to inform yon that His Excellency the G-overnor in Oomicil 
has favourably considered this request, and is prepared to consent to the sale on 
the same terms as these recently offered in disposing of a similar request made 
by the Diocesan Board. These terms 'were that, on Government be'iig satisfied 
through the Public 'Works Department, that the building to vhich they are 
invited to transfer their lien is as good a security as that in aid of the building 
of which their grant was originally made, the sale of the latter will be permitted. 

I am to add that Government desire that the terms of sale which you contem- 
plate may be submitted for approval and that when an offer is made for the 
imrchase of the premises this also should he submitted for the .consideration of 
His Excellency in Council, 

Ou the 1st of October, 1884, an indenture was made between 
the Secretary of State for India in Council of the one part and 
certain members of the Mission (to whom I will hereafter refer 
as the trustees) of the other part, whereby a piece of land, being 
part of that now in question, was conveyed to the trustees, their 
heirs, and assigns for ever for the purposes and subjects to the 
covenants and conditions therein expressed. The deed contained 
provisions for the use of the building as a school, and for its 
proper management, and finally provided, that in certain events 
the piece of ground and the buildings on it should revert to 
Government. On the same day a lease was executed in favour 
of the Mission trustees of another piece of land, also part of the 
.land now in suit for the term of one year as from the 1st of July, 
1865, and so from year to year at the yearly rent of rupee one 
until the demise should be determined as therein provided. 

On the 81st of August, 1885, Dr. Mackichan wrote to the Secre - 
tary to Government, and, after alluding to the sanction given 
on the 24th of July, 1879, submitted for the consideration of 
Government an offer that had been received from Mr. Narayan 
Moolji, a copy of which was annexed. The qnirchase price offei'ed 
was Es. 29,000, and it was stipulated that the land -was not to 
be subject to any rates or taxes. The matter was reported on 
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both by tlie Collector -of Bombay and the Superintending 
Engineer, N. D., and a memorandum was furnished by the 
Public Works Department stating that in the circumstances 
it did not appear desirable to resume the land. On the. 4th 
of March Dr. Mackichan wrote to inquire as to the decision of 
Government^ and on the 13tli of March a reply came asking for 
further information. It seems that besides the pieces of land 
comprised in the two indentures I have mentioned^ there was an 
adjoining plot of land also in the occupation of the Mission, 
and on the 1st of May Dr. Mackichan by letter requested the 
Government of Bombay to ascertain from the Government of 
India on what terms this plot could be made over to the 
purchaser of the school property. On the 2nd of June the 
Collector reported that it would be worth Es. 6,065^ or Es. 5 
per square yard, if sold to the persons he indicates, and that in 
his opinion this might be taken as its proper valuation. 

The matter was then submitted to the Government of India, 
who replied that they were inclined to think that the fairest 
arrangement would be to cause the school premises and the Govern- 
ment plot to be appraised as parts of one whole lot by a professional 
valuer, who for the purposes of valuation would take into account 
all the circumstances cf each ; that this valuation in the case 
of the plot should supersede the arbitrary estimate of Es. 5 
per yard; and that the Mission might he permitted to sell 
the wh ole together, paying to Government the price of the plot 
as valued. 

Mr. ISTarayaii Moolji’s offer was for some reason withdrawn, and 
on the 25th of August, 1886, Mr. Janardhan Gopal made the 
following offer : 
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I bare tMs day made an offer of Ks. 32,500 (rupees tiiixty-two tlicusaxid 
and live hundred) for tlie purchase of the hiiilding near French Bridge known 
as the Free Church Boarding School, together with the site admeasuring about 
1,450 square yards belonging to the school, and also all that piece of ground 
admeasuring 1,011 square yards at the near or between the school site and the 
Railway line. 

The whole property as above described admeasuring 2,461 square yards or 
thereabouts shall be conveyed to me as freehold tenure or for a nominal GoYeiH- 
mant tax* 

Tho vendor shall make out a markotablo title to the aforesaid property* In 
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the eYent of their inability to do so it will be at my option to complete the 
contract or not. The entire expense of coiiYeying the whole property to me 
by the i'ree Church Mission as aforesaid to be borne half and half by me and 
the V iidors. 

In ea*se the Government refuses to sell the piece of ground admeasuring 1,011 
square yards for Rs. 5 par square yard the writing to fall through. 

If the final conveyance is not executed within (4) four months from this date, 
it shall bo at my option to make myself free from the contract. 

The final conveyance should be executed by all the proper partie:^. 

This contract is effected through Messrs. Sorabsha and Company, and they 
shall be entitled on completion of the purchase, but not otherwise, to their 
brokerage at two per cent, on the purchase-money from the purchaser and two 
per cent, from the vendors. 

On the same clay this offer was accepted on behalf of the 
Mission. 

On the 6fch of September a Government Resolution was 
published, which, after referring to the letter of the 81st of 
August, 1885, and the letter of the Government of India and to 
the intervening events I have narrated, proceeded ; be 

communicated to the Collector of Bombay, with a request that 
he will carry out the instructions of Government of India in 
consultation with the Public Works Department and the Secre- 
tary to the Free Church Mission/^ A copy of this Resolution 
was forwarded to the Mission. Mr. Campbell, Architect and 
Surveyor, then, on instructions from the Collector, inspected the 
property, and reported as follows : 

Having been requested by tbe Collector of Bombay in bis letter Ho. 2280 
of 20fcb ISTovember, 1886, to value tbe property of tbe Free Cburcb Mission at tbe 
foot of French Bridge consisting of 1,544 square yards and a two-storeyed scbool- 
bouse building on same and also tbe piece of ground at back of the above pre- 
mises to tbe west between same and tbe B. B. & 0. I. Railway, wbicb is now 
bold by tbe Free Church Mission from the Government at a nominal rent of 
Re. 1 per annum and consists of 1,011 square yards of land witbout any erection 
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I have carefully inspected both plots of laud and found that tbe plot contaup 
ing 1,484 square yards belonging to tbe Free Cburcb Mission fronts on the east 
side of Breach Candy Road, while on tbe south side it is shut in by the high- 
level French Bridge, on the west by tbe plot of land held by tbe Free Church 
Mission at a nominal yearly rent of Re. 1 per annum, and on the north side by 
the property of Keshowjee Madhowjee. 

The plot to the west between same and the Railway line containing 1,011 
square yards is enclosed on the south side and partly on the west by the French 
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(high level) Bridge and partly on tlie west by tbe B. B, & 0. 1. Bailway 
lino, on tbe east by tbe Tree Cburcb Mission property, and on tbe north by two 
properties belonging :to Iveshowjee Madhowjee and Babaji Gopal. At present 
there is no access to this plot of land except throngh the Brce Church Mission 
Compound. 

There are only three properties to which this plot of land could be of any pos- 
sible use, viz. the Tree Church hlission, Keshowjee Madhowjee and Bahaj GopaVs, 
which two latter ahut upon it on the north side, and under these circumstances 
the plot can hardly he said to have any market value as it would be of no use at 
all except to one of the three parties whose properties surround it. 

I find that a piece of waste land a little further on northwards, bounded on 
the west side by the Eailway, and abutting on Mr. Babaji GopaVs land, and to 
which there is access by a road running out of Breach Candy Boad, was sold to 
him by the Collector at Bs. 3 per square yard, and I am of opinion that under 
the circumstances half this rate or Be. 1-8 -0 per square yard will be a fair rate to 
allow for tile plot of 1,011 square yards at the back of the Free Church Mission 
property to the west between same and the B. B. & G. 1. Bailway. 

The present value of the school building itself I take at Bs. 28,000 
1,4:84 square yards I value at Rs. 6 per square yard ... „ 7,420 

The land at hack of above ground to the west and be- 
tween same and the Railway, 1,011 square yards, I 
value at Ee. 1-8-0 per square yard ... ... » 1^16 
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Making a total 0 ... Bs. 81,936 

This report was forwarded to Government by the Collector 
with a request for early instructions, and on the 18th of Decem- 
ber was published a Government Resolution that ^Hhe land 
should now be sold in accordance with the instructions of the 
Government of India in their letter No. 228 of 31st July last 
embodied in Government Resolution No. 1420 of September, 
1886, the Free Church Mission paying the price of the plot as 
valued.’^^ A copy of this Resolution was forwarded to the 
Mission. 

On the 15tli January, 1887, Dr. Mackichan wrote to the Acting 
Secretary to Government as follows ; 

In continuation of our correspondence with reference to the sale of the Free 
Church Boarding School, Girgaum, 1 have the honour to state that the Free 
ChuToh Mission on receiving the Government Eesolution in the Educational 
Department sanctioning the sale of the piece of ground in the rear of tbe school 
to the Mission at Bs. 1-8-0 per square yard according to the rate fixed by the 
professional valuators, agreed to accept the ojEor of Mr. Janardhan Gopai, who 
has agreed to pay Bs. 32,500 for the whole property including the piece, of 


groixnd beMnd tlie scliool, for wliicli the sum of Es. 1,516-8-0 is to be paid by us 
to Government. 

This piece of ground is now being transferred to us and the sum staled is 
being paid. I have now to request that Government will be ideased to sanction 
the sale of the building to the abovenained purchaser and take the necessary 
steps to transfer the property, releasing it from the lien which at present rests 
upon it as a building erected for educational purposes. 

The [present lien of Government is to be transferred to other premises which 
we may acquire for the school, and I have the honour to request that in deter- 
mining this lien Government may be pleased to fix it at Es. 30,000 instead of 
Es. 32,500 as formerly estimated, in view of the fact that the net proceeds of the 
most favourable ofter which we can obtain wiU not aggregate more than 
Es. 30,000. 

On the 26th January^ 1887, the Solicitor to Government wrote to 
the Under Secretary to Government, Public Works Department, 
but his letter has no material bearing on the ease except so far 
as it is therein stated that the trustees of the Free Church 
Mission have with the assejit of Government sold both properties 
for Es* 32,600.’^ On the 11th February, 1887, Messrs. Ardeshir 
Hoinnasjiand Dinshaw^ who were acting as Solicitors both for the 
purchaser and the Mission, submitted to the Collector for the 
approval of Government two draft conveyances, one being an 
assurance to the trustees of the land not previously conveyed to 
them, and the other being a conveyance by the trustees to Mr. 
Janardhan Gopal of all the school premises. 

On the 15th February, 1887^ the following Government Kesolu- 
tion was published ; 

The correspondence should be sent to the Director of Public Instruction 
with a request that he will, after consultation with the Secretary, Pree Church 
Mission, and, if necessary, the Solicitor to Government, report to Government 
the proceedings necessary to carry out the transfer of the Government lien to 
the new property of the Mission. 

Copy of these orders should be sent to the Secretary with copy of the 
letter of the Government Bolioitor that the conveyance may be prepared as 
advised in Mr. Little’s paragraph 4. 

A copy of this Resolution was forwarded to the Mission* 
On the 28th February, 1887, the draft conveyances were returned 
with certain alterations. These drafts have unfortunately been 
lost, but from the letter of the 19th March, 1887 (Exhibit V), it 
appears that the alterations were to the effect that the property 
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should he subject to taxes^. assessments^ &c. In this letter it 
was stated by the purchaser's attorneys that it had been 
iHiderstocd at a previous interview with the Collector that the 
alteration had reference only to municipal taxes^ and it \vas 
proposed the alterations should be so modified as to mahe this 
clear by express mention, and to exclude Government rights 
also by express mention. The drafts were modified by Messrs. 
Ardeshir and Co, accordingly. 

On the 31st May, 1887, the Secretary to Government wrote to 
Dr. Mackichan : I am to add that in the absence of any order 
of Government sanctioning the conveyance of the land to 
Mr. Janardhan Gopal free of liability to assessment to the land 
revenue, the Solicitor to Government has rightly assumed that 
no such exemption was contemplated.-*'^ Thereupon Dr. Macki- 
chan wrote on the 21st June, 1887, to Government as follows : 

Witt reference to your letfcor Ko, 894 of 1887 regarding the sale of the Free 
Church Boai’tling School near the French Briclge-j Girgaum, I liaye the honour 
to state that a provisional agreement was come to in August last between the 
trustees of the Free Church Mission and Mr. Janardban Gopal, and that it has 
been with a view to the completion of this agreement that questions concerning 
tho property have been since that date before the Government of India and 
Bombay. „■ 

It was not the understanding or intention of the Mission that the agreement 
was binding on Government. And neither tbe Mission nor the purchaser 
expected a complete exemption of the land referred to in the agreement from 
assessment to land revenue. What the >Solicitors, Messrs. Ardeshir Hormasji 
and Dinshaw, point out is that the price offered by the purchaser, viz. Bs, 32,500 
for tho property, was on the understanding expressed in the agreement for sale 
that the purchaser would not be required to pay to Government more than a 
nominal Government tax. We understand that -what the purchaser asks is 
that the amount charged may not exceed what is payable in respect of land of 
Pension and Tax tenure in the locality. 

Having regard to the fact (1) that tlie piece of land containing 1,484 square 
yards has been held by them free from assessment to land revenue and (2) that 
they pay only one rupee per annum on account of the vacant land, tho trustees 
believe that even in the event of the sale of the same and the consequent change 
in the ownership of it, Government would not place a heavy assessment on it 
that at any rate they would not assess it in excess of what the land was subject 
to before it was let to the Mission or of what Pension and Tax land in its neigh- 
bourhood is liable to pay. 

It is the earnest desire of the Mission that this contact be completed* 


rOUXXt.] BOMBAY SEEBSa ; V"'' ' 

Under tlie circumstances we hope that Government will be good enongh to 
state or ask the Collector of Land Beveniie to say what the land will be assessed 
at for purposes of the land revenue, it being assiuned that the land was of tho 
P onsion and Tax tenure. The completion of the sale depends on the determina- 
tion of this questio]!, as also on the question whether a small piece of land which 
though not included in the original grant has been used as a portion of the 
school premises (which question is already the subject of correspondence between 
Messrs. Ardeshir Hormasji and Dinsliawand the Collector) shall be included 
in the sale to Mr. Janardhan, and I have to state that' the Mission will feel 
greatly obliged to Governnient for an eaiiy disposal of the matter. 

On the 29th of eTune^ 1887, the drafts were returned to Messrs, 
Ardeshir & Co. 

On the 11th J uly, 1887, a Eesolation of Government in reference 
to the letter of the 21st June was published. The Resolution runs : 

It, of course, does not follow that because Government allowed the land to 
be free of assessment or to be assessed at only a nominal amount as long as it 
was occupied for the juirposes of an educational institution they will continue 
that exemption when the land passes for other purposes into other hands. It 
would not be fair to the general taxpayers for Government to do so. 

The land in question will be liable in the purchaser, Mr. Janardhaii GopaTs 
hands, to be assessed under the rules ordinarily applicable to land of the same 
description. The Collector should be desired on the application of either the 
Secretary of the Pree Church Mission, or of the purchaser, Mr, Janardhan Gopal, 
to state what the assessment of the land revenue wiH be and what are the rulei 
affecting the amount of the assessment, and the Secretary should be informed 
that tho Collector has been so desired. 

Acting on this Resolution Messrs. Ardeshir Hormusji & Co* 
on the 14th July 18S7 wrote to the Collector : 

In a letter addressed by the Acting Chief Secretary to Government to the 
Secretary, Pree Church Mission, in reference to the claim for exemption from 
land revenue made by the purchaser of the above property, the latter has been 
informed that you had been requested on the application either of the Free 
Church Mission or the purchaser, Mr. Janardhan Gopal, to state what the 
assessment of the land revenue will be and what are the rules affecting the 
amount of the assessment. We have therefore, as attorneys for both the 
Mission and the purchaser, to request that you will be so good as to furnish us 
with the desired information. 

We understand that the whole of the land was of the Pension and Tax 
tenxirc prior to its having been taken over by Government for the purpose of 
the Mission school. 

Oa the 2oth July, 1889, the Collector replied ; 
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In reply to yonr letter o£ 14tli instant on the siihjeefc o£ the assessment of 
the land occupied by the Girganm Mission school, I have the hononr to inform 
you that the land will he assessed at the rate of 9 pies per square yard per 
anniiiu. This is the rate of assessment which is charged for Government land 
in this locality in accordance with a scale of varying* rates in different -localities 
which was laid down by Mr. Jacomb when Collector and which has been 
followed for the last six years. 

The fact that the land was of the Pension and Tax tenure before it was 
taken up by Government does not affect the assessment now to be levied as the 
Pension and Tax tenure ceased when the land was bought up by Government. ^ 

On the 20th December, 1887, m indenture was executed to 
which the Secretary cf State for India in Council as representing 
the Government was a party of the one part and the trustees 
of the Mission of the other part. It was thereby recited that the 
trustees with the approval of Government had resolved to sell 
the pieces of land therein comprised, and that the Government 
with a view to facilitating the sale had agreed to grant to the 
trustees all their reversion and estate in tlie premises, and that 
the trustees had agreed with Janardhan Gopal for the absolute 
sale to him of the j)ieces of land. In the operative part the 
Government granted all their reversion and estate in the pieces 
of land to the trustees, their heirs, executors, administrators and 
assigns for ever, but subject to the payment of taxes, rates, 
charges, assessments leviable or chargeable in respect of the 
premises or anything for the time being thereon. Then followed 
a covenant by the Secretary of State that the premises should 
at all times remain and be to the use of the trustees, their heirs 
and assigns and be quietly entered into and upon and held and 
enjoyed and the rents and profits thereof received by them 
accordingly without any lawful eviction, in eruption, claim or 
demand whatsoever from or by the Secretary of State or any 
person claiming through or in trust for him. 

On the loth January, 1888, the conveyance to the purchaser, 
Mr. Janardhan Gopal, was executed. The parties to it were the 
trustees of the Mission of the first part, the Secretary of State of 
the second part and Mr, Janardhan Gopal of the third part. 
After reciting that the trustees had entered into an agreement 
with Mr. Janardhan Gopal for the (ibsolutc salo of the pieces of 
land, the trustees with the knowledge and consent of Government 




BOMBAY SBBIESi 


conveyed the same to Mr. Janardhan Gopal, his heirs^ executors^ 
administrators^ and assigns for ever subject to the payment of all 
rates, taxes^ charges^ assessments leviable or chargeable in 
respect of the premises or anything for the time being thereon 
And the Secretary of State did thereby for himself and Ms 
successors acquit, release and for ever discharge Janardhan Gopal, 
Im heirs, executors, administrators, and assigns of and from all 
panner of rights, powers, authorities and privileges to him and 
^iiis successors reserved in respect of the premises thereinbefore 
ipstly described in and by the indenture of the 1st of October 
1884 and from all conditions, limitations and obligations by the 
said indenture imposed upon .the use and enjoyment of the 
premises. 

In 1893 the property became vested under a partition in the 
plaintiff Mr. Janardhan GopaFs son. Up to 1899 the assessment 
of nine pies per square yard was paid, but on the 24th of August 
in that year the Collector of Bombay wrote to the plaintiff ; 

I hereby on behalf of Government give you notice that, under section 8 of 

Bombay Act II of 1876, 1 have fixed the assessment for 
Locality Girgauip ; area land revenue for marginally noted land in your 
lector’s new Xo, 16912. possession at Ke. 0-6-6 annas six and pies six per square 
Xew Survey No. — — yai'd per annum. This assessment will come into force 

on Ist October, 1899, and is guaranteed for fifty years 
from that date. 

This was done without any inquiry of Mr. Janardhan as to 
the circumstances under which the property was acquired from 
Government, witliout even a word of warning, and the result 
was that having regard to the terms of the Bombay City Land 
Revenue Act the only course open to the plaintiff was at once to 
conlmenee this suit, and that he did on the 26th of Septembei’, 
1899. 

On the 6th January, 1900, a Resolution of Government was 
published ratifying what the Collector had done. 

It has been urged before us, and not without reason, that the 
action of the Collector in increasing the assessment to about nine 
times its original amount practically comes to a confiscation, Mr. 
Janardhan has stated the result in his evidence as follows : 

If 9 pies per square yard would be Bs. 144 per anniim, this sum capitalized 
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would at 20 years' piircliase, make 8,000 or at 25 year^’ purchase Es. 3,500 
adcliiion to the purchase-money. I had this in my mind at the time. 
Ctoyernment have now increased the assossinont to 6 annas and G pies per 
square yard which represents Es. 1,248*6-0 per annum ; that sum capitalized at 
B5 years* purchase comes to Es. 31,200. If this assessment holds g-oed my 
property will be lessened in value l)y Bs. 31,000 or rather the difTercncc botwe mj 
Es. 31,200 and 3,500. The maximum rent of tlie property is Es, ItO 
mensem, and after paying taxes of Es. 104 per mensem it would leave a I'ontW 
of Es. 46 per mensem, and then calculating with, the municipal rates and tax^ 
and money expended on repairs at 10 per cent, there %vould he nothing left over* 
A little to the bad. Had I known this I -would not have purchased the property. 
I have spent Es. 14,000 more on the property and now only produce Es. 150 
as rout. 

Before tis it lias been urged (1) that the action of the Collector 
was invalid as he did not obtain the previous sanction of 
Government : (2) that there was no such settlement as is required 
by section 9 of the Act : (3) that the plaintiff is not a superior 
holder and therefore does not come within the operation of the 
Act : (4) that the assessment is unreasonable and therefore open 
to revision : and (5) that a specific limit to enhancement lias been 
established and preserved. In support of the first twO' 
contentions it has been urged with great force that unless some 
such limitation is imposed as the arguments imply, the Collector 
is clothed with an arbitrary power which it is difiioult to suppose 
the Legislature intended to vest in him. 

In the view, however, that I take of the case it is unnecessary 
to deal W'ith these points, for I think on the merits there is a 
valid objection to what the Collector has done. 

I have set out at length the history of the case, but it will be 
conyenient here to recapitulate briefly the salient facts. One 
plot of land was conveyed to the Mission trustees, their heirs 
and assigns for ever subject no doubt to a right of resumption, 
but without any mention of assessment. Eesurnption in the 
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being tliereon/^ These words appear also in the conveyance to 
Mr* Janardliao^ the assurance to whom is expressed to be to Mm, 

his heirs, executors, administrators and assigns for ever/^ 

We are then met with tlie question, what assessments are 
leviable or chargeable in respect of the premises? When 
Jlr* Janardhan sought information on this point prior to the 
completion of the purchase, he %vas referred by Goyernmenb to 
the Oolleetor, by whom he was told that the land would be 
assessed at the rate of 9 pies per square yard* Though the 
Collector was requested to state not only what the assessment 
would be, but also what were the rules affecting the amount of 
the assessment, he never so much as hinted that there would be 
a right to enhance in the future* But this silence, the defendant 
now suggests, practically amounted to a reservation of that right, 
I could understand that suggestion, had Mr. Janardhan been 
taking the premises as an occupant or a tenant from year to year, 
but it appears to me unreasonable in relation to a purchase out- 
and-out of the property for its full value ; and here it rnnst be 
remembered that Government took an expert opinion as to the 
value and learnt from it that Mi\ Janardhan vvas paying for the 
property at its full value. Surely to such a imrchaser the 
intention to reserve the right to enhance assessment should in 
all fairness have been clearly disclosed, and I cannot bring myself 
to believe that Governinent or tlio Oolleetor were acting in the 
disingenuous manner that the defondanCs counsel would now 
have us ascribe to them* It is in my opinion beside the point 
to cite the maxim that a man must be taken to know the law. 
Government undoubtedly had the power to fix the amount of 
assessment, and the only question hex’e is whether it did not do 
SO, and that is not a matter within the maxim. I think the 
meaning that a reasonable man v/ould under the circumstances 
ascribe to the Collector's reply is that a spacific limit of 9 pies 
per square yard per annum was established withm the meaning 
of section 8 of the Act. If that be so, are not the Government 
and the Collector now bound ? If the Government be bound, 
there can be no question that the Collector is : this was not 
disputed in the argument. But whether it be put on the ground 
of collateral contract or of estoppel it seems to me Governmoiifc 
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is bound. There was ample consideration to support a contract 
fixing the assessment permanently ; for the Government not 
only received PiS. 2,383-8-0^ hut the balance of Rs. 30^016 wont , 
to furnish security to Government for the amount advanced as a / 
grant-in-aich While if the matter be regarded from tiie point j 
of view of estoppel the legal result is the same. In my opinion ( 
the conduct of Government^ coupled with the statement of the 
Collector made on their behalf for the purposes of the 
purchase, was, under the circumstances, such ns to create 
and encourage in the purchaser as a reasonable man the belief 
that he was purchasing property substantially worth Es. 33,000, 
and that Government were not silently reserving to themselves 
an unfettered right to destroy the value of that property and 
practically to confiscate that which had been sold. 

The facts appear to me to bring the case within section 115 of 
the Evidence Act. If the defendants^ counsel are right in their 
contention, then it was open to the Collector on the very next 
clay to raise the assessment to the figure at which lie now has 
purported to fix it, or even to a greater amount. Such a 
conclusion appears to me to be opposed to what is reasonable, to 
what is probable, and to what is fair. That such an idea never 
entered the purchaser's mind is clear from the fact that he not 
only completed the sale paying full value for the property (and 
by that I mean its value unincumbered), but has also since spent 
Es. 14,000 on it. On this point we have, too, the clear evidence 
of the plaintiff's father, Mr. Janardhan, to whicli I have already 
referred, and on which I do not hesitate to rely, and I can only 
attribute to Government the knowdedge that Mr. Janardhan 
completed the sale in the belief induced by the Collector's letter 
that the specific limit of his liability in respect of land asvsessment 
was 9 pies per square yard. 

It has been argued that as Government is concerned wo 
should apply a different canon of interpretation to their words 
and act, and construe them adversely to the grantee. Even ^ 
supposing this rule to have any place in a transaction such as the 
present, it would not, in the view I take, alter my conclusion. In 
my opinion, therefore, the decree of the Eevenue Judge should 
be reversed, and a decree passed in the plaintiff's favour in the 
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tcrsns of tlio first part ofjparagraph (a) of tjie prayer, of .liis plaint, 
aiiil tlio culiaiicement should be set aside. The plaintiff should 
g'ct ills costs throughout. 

CniMA7AEitia^ J. : — I am of the same opinion. The facts 
have been fully set out in the judgment just delivered hy my 
Lorcl^ and I will not recapitulate them. The question as to the 
right of Government to increase the assessment of the land to 
the land revenue must turn upon the intention of the parties 
—upon wJiat in fact ^Yas in their contemplation when they 
entered into the contract. 

At the outset we liavo the fact that this was an out-and-out 
sale hy Grovernment to the plaintiff’s father, lsli\ Janardlian 
G'opal, of all their rights as proprietors, subject, indeed, to the 
payment by him and those claiming under him of all taxes, 
rates, charges, assessments, leviable or chargeable ” in respect of 
the premises sold ^^or anything for the time being thereon.” In 
other words, it was not a mere transfer of occupancy rights — 
■where Governiiioiit -^^ithout parting with their property in the 
soil lot the land for certain defined purposes on certain conditions, 
for a prescribed number of years and the transferee does not 
become its owner but a mere occupant” or ^‘tenant”— a term 
well understood by lawyers. 

Now, wliile the negotiations for the sale of the land to Mr, 
Janardhan Gopal were going on, he proposed that Clovernraent 
should soil the property either free of assessment or for a nominal 
Government tax. Government would not agree to that, but 
said : — '' The land in question will be liable in the purchaser 
]\[r. Janardhan Gopal’s hands to be assessed under the rules 
oi’dinarily applicable to land of the same description.” They did ; 
not make dear what thoy meant by land of the same descrip- 
tion.’' From the previous correspondence it would appear that 
bothilr. Janardlian Gopal and his immediate vendors — the Free 
Clinrch Atission — had at first assumed that the land forming 
the subject of tlio sale was of the Pension and Tax tenure, but it 
was suliseqiiently pointed out to them by the Collector that 
the assumption was erroneous. In other words, Government 
treated it as land ab>solutely vested in them which they could 
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dispose of as they liked under section 25 of Bombay Act II of 
1876. Moreover^ Government referred to certain rules. It 
has, however^ been conceded at the Bar that as a matter of fact 
there were no imles. Had there been any rules and had* those 
rules, brought to the notice of tlie purchaser, provided tliat tlio 
assessment to the land revenue was liable to bo enlianced at the 
discretion of Government, the property would have, after the 
purchase, become liable in his hands to such enlianoement. 
Erom the words above quoted, therefore, no irresistible inierenco 
arises that Government intended to tell the purchaser thrd the 
-sale was to be subject to the liability on his part of paying 
enhanced assessment whenever Government should choose to 
enhance it. Had that been their intention they would have said 
so in clear terms. 

, But it ^vas urged that though there were no rules and though 
Government did not in so many words say that the purchaser 
was to take the land subject to the right of Governnient to 
assess it to the land revenue from time to time according to, 
their discretion, the purchaser was ivell aware of that right and 
in the absence of any waiver of it by Government he must be 
taken to have bought the property subject to that right. But 
because he knew that, ivas he bound to assume that Government 
intended to reserve to themselves that right without any limit 
in an out-and-out sale in the absence of clear and unmistakeable 
language conveying that intention, especially -when the land was 
fully valued and he was paying the full price of the property of 
both the land and the buildings thereon ? They -were owners of 
the property and could dispose of it in sucli manner as they 
thought fit under section 25 of Bombay xict II of 1876, 
They could propose any terms they liked to the purchaser 
restricting his right, and if lie accepted them ho would be bouneb 
provided those restrictive terms, cutting dowui the proprietary 
title they wmre granting, were worded in language reasonably 
and sufficiently clear. As observed by Knight Bruce, V.C., in 
V. ^^Vdien a vendor sells property under 

stipulations wdiich are against common right, and places the 
nurclmser in a position less advantageous than tluit in whieh he 
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otherwise Vvould be^ it is incumbent Oil the. vendor to express 
himself with reasoiiablo clearness ; if he uses expressions 
reasonablj capable of misconstruction,, if lie uses ambiguous 
vrorclSj*the purchaser may generally construe them in the manner 
most advantageous to himself/^ Now, here (xovernment tell the 
purchaser tliat he ’will be liable to pay the assessment under 
the 3'iiles ‘'^ordinarily applicable to land of the same description^' 
That ill itself leaves the matter ambiguous at the best. But 
assuming that we should construe it in favour of Government, 
what followed does not show that Government intended to 
reserve to themselves the right oi eiihancing the assessment at 
their discretion. The intention to be gathered from it seems 
rather to have been to fix the assessment once for all ivithont 
any condition of variation. After saying that the land will be 
liable as above stated; Government desire the Collector state 
what the assessment of the land to the land revenue will be 
and what the rules are for fixing its amount. If Government 
intended to hold the purchaser responsible for an assessment 
liable to bo enhanced at any time at their discretion, where was 
the necessity of ascertaining the amount iheUy when they could 
have simply said in plain terms that he must take it subject to 
their paramount right to assess it to the land revenue whenever 
they chose ? 

The Collector;, in aceorclancc with the directions of Government, 
informed the pui’chaser that the land could not be treated as of 
the 'Pension and Tax tenure as it had become vested in Government 
and that it wdll be assessed at the rate of 9 pies per sepuaro 
yard per annum A Neither the Collector nor Government said a 
■word at any time during these negotiations that the amount so 
'fixed wuxs liable to Ixo increased. What should the purchaser 
unclerstimd from ail that ^ To any reasonable man nut 
accustomed to the subtle refinements of a lawyer, and looking at 
the transaction Trorn a common sense point of view, the whole 
transaction must, I think, bo clear as one in which Government 
virtually said to the purchaser : You ask us to sell this land 
either free of assessment or for a nominal Government tax. We 
are not willing to do that | but we sell all our rights in this 
property which is vested in us, subject to the payment by you as 
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assessment of 9 pies per square yard per annuui.^^ That would 
be the construction put upon it had it been a contract between 
one private individual and another, and the vendor in that ease 
wdio,, after the purchaser had accepted those terms and the sale 
bad been completed; claimed more than D pies would be at oucc 
out of Court on the ground that he liacl not cleaily stipulated 
for that. Why should a different principle apply because one of 
tlie contractiiig parties selling the propertj^ as his liappeiis to be 
Government ? As held by Sargert; O.J., in The Scevdary vf 
&tate for India v. Sheth Jeshinyhhai where an. 

agreement is effected bj^ way of proposal and acceptance bclween 
Government and a private individual, it is subject to the 
ordinary rules applicable to contractsV^ It was indeed contended 
both by the learned Advocate-General and Mr. Kirkpatrick^ who 
argued the ease for Government, that a different rule of eonetructiori 
should apply here because here it is a grant from the Crown, 
and certain observations of Westropp, C.J., in tbe Kanara Lcml 
case (FyaJeunta Bapvji v. The Quvern^neut of Bomhayp'^) were 
relied upon. But those were observations made with reference 
to a ease in which tlie right of Government to enhance the assess- 
ment to the land revenue of land held by occupancy tenants 
under the ryofwari tenure was in dispute. It was not a case of 
a contract of an out-and-out sale by Government of land 
vested in them as proprietors. On the other hand, in the 
Conservator of Forests v, Ncigardas '^^ the rule of construction 
adopted by Westropp, CJ., was that 'Aipon a question of the 
meaning of wmrds, the same rules of common sense and justice 
must apply, wdiether the subject-matter of construction ],)e a 
grant from the Crown or from a subject/" and that *'it is always 
a question of intention to be collected from the language used 
with reference to the surrounding circumstances/" Fulton, J., 
followed the same rule in Re Antaji Kesliav TamheS'^^ 

Here it appears to me that when we have regard to the nature 
cf the transaction, viz., that Government w^as selling the 
roperty out-and-out as any private proprietor— when wm look to 
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the whole of the language used and the acts done in accordance 
with it during the negotiations; to the intimation conveyed to 
the purchaser that the land would be assessed at the rate of 9 
pies per square yard per annum without any warning that that 
amount was liable to be enhanced and to the fact that upon the 
faith of it all he paid Rs. 32^500 as its price after both the land 
and the buildings had been fully valued by Government and their 
price fixed in accordance with that valuation; the intention of the 
parties upon a reasonable construction must be taken to have 
been that the purchaser was to be liable to pay the amount of 
9 pies per square yard per annum then levied as assessment and 
no more. To hold otherwise would be to say that in purporting 
to sell their property to the purchaser as they did Government 
intended without using apt language to express that intention to 
reserve to themselves the right to turn round at any time after- 
wards— perhaps the very next day after the sale — and so 
enhance the assessment as to practically nullify the purchase and 
confiscate the property. I do not think we should draw the 
inference of any such intention in the absence of clear evidence. 

The understanding, then, of the parties was that the purchaser 
should be clothed vvith all the proprietary rights of Government 
subject to the payment by him and those taking under him of 9 
pies per square yard per annum as assessment to the land revenue* 
It is with reference to that understanding that the deed of sale 
between the parties must be construed. When that deed says 
that the property was sold subject} to the payment of all taxes, 
rateS; charges, assessments leviable or chargeable/^ it leaves the 
question open as to what the taxes &c. are which arc ^Heviable 
•or chargeable."’^ Extrinsic evidence of that is admissible, for it 
neither contradicts nor varies the terms of the deed; but explains 
the sense in which the parties understood the words of the deed, 
which, taken by themselves; are capable of explanation : see Bank 
of Nem Zealand v. 9) The understanding in question 

furnishes that evidence. It is also eyidence of a collateral 
aaTeement outside the deed of sale, admissible as the deed itself 
does not express the whole of the term^ f regarding the taxes 
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this suit iriuier sOL-tiou hi of Bonabity xiet II of 187-^.' Tlic Bevcniio Judge 
dismissed tiio suit %Tith costs. On ap])eal, . • ■ 

Meldi reversing tlie decree that tlie ‘ GoTernment liad no rigid to cnbmico the 
assessment. The sale of plot Iso. 1 -v/as expressly stated to be at a ground rent 
of 30’ pics per mrga, and tliis establisliecl a specide limit to tlie assessment. Plot 
Ko. 2 wl's sold b}^ tlio Collector under section 26 of Bombay Act II of 1876, eaid 
the Collector baving cliarged the maximum price and imposed llio maxiiaum 
assessment without reserving to iumself anv right .could not now enhance the 
assessment. As to plot Xo. 3, the reasonable inference from the known facts was 
that the limit was fixed as in the ease of plot Xo. 1, 

Appeal from the cloci&ioii of tlio Boveiiiic Judge, W. Webb, 
Esq., Acting Chief Presidency Magistrate. 

By a notice diited the 18tli August, 1809, but served on the 
plaiiitif on the 30th August, 1899, the Collector of Bombay, under 
section 8 of Bombay Act II of 1870, gave the plaintiff notice that 
he had fixed the assessment for land revenue payable by the 
plaintiff in respect of certain land belonging to the p)laintifE, 
consistingof 914 4 square yards, situate at Mahdlaxmi in Bombay 
at three annas per square yard per annum, such assessment to 
come into fo«rco on 1st October, 1899, and to be guaranteed for 
thirty years from that date. The assessment on the said land 
up to that time had been at the rate of thirty pies per hurga of 
sixty square yards. • 

The plaintift immediately (on the 29tli September, 1899) filed 
this suit in the Court of the Revenue Judge of Bombay under 
section 14 of Bombay Act II of 1876, contesting the legality of 
the assessment. 

On the 17tii October, 1900, the Revenue Judge dismissed the 
plaintiff’s suit vith costs. The plaintiff now appealed. 

■’ The land in question consisted of three plots which had been 
acquired at different times. 

Plot No, 1 was bought by the plaintiff-’s father (Ruttoiisey 
IChimjer) in 1880 from Government. On the 3rd May, 1880, ho 
addressed the ifollowing letter to the Collector offering to pur- 
chase and reclaim it. 

To II. E. jAComr, Esquire, Collector of Bombay* 

Sir,-— I ■wish to reclaim a piece of sea ground to the westward of my bungalow 
at Breach Candy, Warden Eoad, Xo» 92, as shown by pink colour in the accom- 
■ pamyiiig and request that you will bo pleased to gmnt me the necessary 
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pemissioii on x^aymeiit of usual v&atioH foi* tlic ground. I may furtlier state 
that the reclamation is not likely to interfere with any public or private interests. 

(Signed) Euttoxbey IChimjee, 

On the lotli August^ 1880, the Collector wrote as follows to 
Government rec][uesting its sanction to the sale of the land : 

loth Auf/ust^ ISSO, 

To J. NuaKKT, Esquire, Acting Secretary to Government, 

Revenue Department. 

Sir, — I have the honour to inform you that Mr. Euttonsey Khimjeo has applied 
to me for permission to reclaim a piece of Government waste laud at Warden 
Eoad, near his bungalow, containing 701 square yards and coloured pink on tiie 
accompanying tracing, and to request you will be good enough to obtain the 
sanction of Government to my selling the land to IMr. Euttonsey at the rate of 
rupee one a square yard and ground-rent at (SO) thirty pies per burga of sixty 
square 5 'ards per annum. 

2 . A reference was made by me to the. Public Works Department, the 
Consulting Engineer for Railways and the Municipal Commissioner, and they 
have stated that the land is not required hy them. 

(Signed) H. E. Jacomb, Collector. 

Oil tlie 1st September, 1880, the Government finally sanctioned 
the sale by the following Resolution : 

Xo. 4593. 

Revenue Depautment, 
Rombay Castle, 1 st September, 1880. 

Letter* from the Collector of Bombay, Xo. 1259, dated iStli August, 1880, 
reporting that Mr. Euttonsey Khim jee has applied to him for permission to reclaim 
a piece of Government sea land at Warden Eoad, near his bungalow, containing 
701 square- yards, and reque.sting sanction to his selling the land to Mr. Euttonsey 
at the rate of rupee one a square yard and ground-rent at 30 jnes per burga of 
sixty s<iuare yards per annum, the Public^^orks Department, the Consulting 
Engineer for Railways and the Municipal Commissioner to whom a reference 
Was made having intimated that the land is not required by them- 

Eesolution.— Sanctioned. 

(Signed) J. Xug-ent, Acting Secretary to Govt. 

On the 9th September, 1880, the Collector communicated the 
sanction to Mr, Kixttonsey Khimjee as follo■^;\^s ; 

Sir,— With reference to your letter dated 3rd May, 1880, 1 have the honour 
loinformyouthat Government have, in their Resolution No, 4593, dated 1st 
iiistant, Revenue Depiirtment, sanctioned the sale of tlie land at Warden Road 
applied for l)y you at the rate of one rupee. a square yard and ground-rent a,t 30 
pies per burga Of sixty square yards per annum. I therefore request you will 
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1)0 goud eiiongli to send me tlic sum of Bs. 701 on account of 70L square yards 
of land in question. On receipt of tiic money a siirvoyor will be scut from this 
oitice to make over tbo land to yon. 

Tlie price was duly paid by Euttonsey Kliinijee. and he took 
possession of the land. 

Plot consisting of 8d:} square yards^ wa.3 acquired hy plaintiS^s 
father as follows : — He had erected certain steps and a projecting 
gallery from his house, which constituted an encroachment over 
the Chw’ernment laud. He was called upon to remove this 
encroachment in X^ovember, 1883, but failing to do so, the Collector, 
under clause 2 of section 26 of Bombay Act II of 1870, charged hiiu 
with five times the value of the land and fixed an assessment upon 
it of five times the ordinary annual land revenue. This sum was 
paid on the 22nd January, 1884, and the land w- as thereupon 
entered in the Collector's record in the name of Euttonsey Khimji, 
The following wuis the receipt given for the money : 


im. : 


Ixoeeipt Ko. 497 for Es. 171' 9-0, viz., on account of valuation 
for tlio oncroacliecl land at Maluiluxmi containing 34^ square yards 
at Es. 5 per square yard ns live times, single rate, being one rupee 
per square yard ... .k* ... 

Eont for ditto at 12 annas and 6 pics per square burga per 
annum as five times, single rate, being 30 pies per burga of sixty 
square yards per annum for 1383-84 ... ... 
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Es. a. p. 


171 1 0 


0 7 0 
171 9 0 


Paid for realization on the 22nd January 1884. 

(Signed) J. TI. Guant, Colioctor. 

Eupces 171-9-0 received and credited on 24tli January 1884, 

(Signed) J. H. Guant, Coileetor. 

Plot No. 3 consisted of 208§ square yards. On the 14tli 
February, 1885, Euttonsey Khimjee wrote to the Collector as 
follows, proposing to purchase it : 

Sir, — I bog most respectfully to inform your lionour that you will be good 
enough to grant me on payment of your usual valuation, as you have granted 
me once before, a piece of Gov^ernment sea laud about 100 by 5 feet at Mahdluxmi, 

In granting this request I shall feel highly obliged, 

(Signed) Buttokset Khdijee. 

On the 2nd May, 1885, a report was made to the Colioctor by 
bis surveyor as to this plot, wducli stated It is a portion 208;} 
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.squai’u yards) of ilie sea laiid. Bate of valuafciou i.? rupee one 
per Ecjixaro yard and rental thirty pies per burga of sixty yards.” 

On the 8th May, 18S5, the sum of Es. 20S-I4-3 was paid by 
Kuttonsey Khimjee to the Collector, and the following receipt 
was given : 

lv.iipee,s 208-14-3 on account of valuation of a p.lccc of vacant gTound at 
Warden Eoad contaiiniig208g- Siiuaro ytirdE at ono rupee per square yard assessed 
under section S of Act IT of 1870., received and credited on tire Btli May, 1885. 

(Signed) J. IL GsANiq Coiloctor. 

Possession of the land was then given to Ruttonscy Illiimjee, 

Upon the land acquired as above stated assessment had been 
paid at the rates mentioned up to the time of tlio receipt of: the 
above mentioned Ooilector^s notice of enhancement dated IStli 
Augusb 1899, 

The plaintiif in his plaint alleged that he had a right in limita- 
tion of the right of Government to hold the said land at the said 
■fixed and uniform ground-rent or assessment^ and he contended 
that Government had no right to increase such ground-rent or to 
exceed such assessment^ and he prayed for a declaration to that 
effect^ and that the order enhancing the said assessment might be 
caneeliecL 

At the hearing before the Revenue Judge the following issues 
were raised: 

1. Whc’tlior tlio pliuntifi U noi barred by limitation froiusuokinj^^ any liu’iiilry 
into tlie original assessment of tiie said land In tbe plaint mentioned. 

2. AYbotlier the Government guaranteed tlie asse.-ismont or tlie ground-rent 
originally fixed should continue for ever or for any fixed time. 

3. hetber tlie xilamtilf has any right in limitation of the right of Govern- 
ment to hold the said land at the amount of the assessment or ground-rent at * 
which he has hitherto paid* 

4. Whether the plaintiff lias any right in limitation of the right of Goveni" 
nient to assess the said laud at the rate now claimed. 

5. Wliother the plaintiff has not a right in limitation of the right of Govern- 
ment to hold 701 square yards, a portion of the land in the plaint mentioned, at 
the fixed ground-rent of thirty pies per burga of sixty square yards. 

6. Whether the plaintiff is not entitled as to the remainder of his said land 
to hold the same at the specific limit of assessment or rent he has hitherto paid* 

7. Whether the notice by the Oolleetor, dated 1 8tli August, 1899, was issued 
. under the orders or vsith the authority of Govornmont. 

8. If not, whether such notice is not illegal. 


9* Whether the plr!;iiititf is entitled to the reUof prayed for or any part thereof. 

ILitelt-Gamsc for plaintiff. 

SlaTlinff for defendant. 

The Eevemie Judge dismissed the plaintiffs suit with costs. 
In Ills jiidgmcrit lie said : 

With ror.pect to pht Xo. 1, Mr. Carnac, for tho plaliitliT, argued that it was held 
by thoiilaintii'Ths hitlior outright ; that his application, which %vay accejitod, was for 
sancilon to hold live land on a. payment of ground-rent am d was so granted to 
him and wlilcli rent Is not an assessment, and that the fact of the Collector's bills, 
although Gxlilbitlng the notice tliiit tlioir issue u'as under tlio Bomhay Beveniie 
Act, caUing for the payment, and the payment thereof by the plaintiff or his 
predecessor in title of the Collector’s assessment, cannot alter the tenure of the 
land: that plot 2 is held under section 20 of the Eonihay Ileveniie Act 
enforcing the plaint Ilf’s father to for it a highly penaliised value and whicli 
cannot bo eonsldored an assessment, and therefore cannot be enhanced at the will 
of Government, and he asks that the Court should hold tlint the plot 3 Is held 
under the same tenure as plot 1. lie relies on the corrospondenco arising 
during the negotiations connected with the aerjuiroments by the plaintiff’s father 
of the land hetvroeii the Collector and himself, which notwithstanding that the 
Collector did subsequently in Ills bills treat tlie same as assessed land, shows that 
he then treated it as a matter only of the payment of rent and not of assessment, 
I am not asked for a {inding wltli respect to issue 1. I ffnd issues 2, 3 and 4 in 
the negative. With respect to issues fl and G, I am of. opinion that the jdaintiff 
is now precluded, if he ever possessed the right to bold that portion of land here 
described as plot ’JSTo. 1 at fixed gi'Oimd-rent of 30 pies per bnrga of sixty square 
yards, from claiming any right he may have concluded he possessed after his 
acceptance of the assessment made by the Collector as evidenced by the inymeiit 
tliereof from tlie time v'hoii the assessment was first levied to the notice of 
August of last year, and that nothing has been siiowii in tlie hearing of this suit 
which empowers me to aLFirm the statement in argument that the tenure of the 
liolding of the land by the |>laiutiff has over been accej)tecl or acknowledged by 
Government to be for any fixed period of time ; or that he should hold any 
portion of it at any specific assessment or for a sum not oxceoding tho limit of 
the assessment of tlie ground-rent he has hitherto |)ald. 

I decide issue 7 in the aifinimtivo and issue 8 in the negative and for the 
reasons given I dlsn•]i^ss the plaint with costs. 

The plrdiitiff appealed. 

MivetUOavnac for the appellant. 

ScoU (Acting Advocate General) and Kirh}mkich for ■ the 
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The arguments were similar to those in the case of 

lOY Janarcllmti .j' Co.y. The OoUeefnv 7? ? / “ JJaioha 

sEr ^oiiectoi of Bomlaij (see page 714). 

0. J. ; The plaintiff is the owner of a piece of land at 
ahaiaxm. and he has brought this suit under Bombay Ac 
18.6 agamst the Oollector- praying that it may be doclxred t nt 
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times' ^tT! f ‘"«q“red at different 

' the s'rd of Mav ’ Collector in 1880. On 

f 11 ' y in that year Euttonsey Khimjee, the nhintifP-- 

father, wrote to the Collector as follows : ^ 

: 11- JACona, Es,., Collector of Bombay, 

, acoompanyiag plan, and P-k colour in the 

further state that the fs T n I -ay 

priyate interest. ^ interfere witb any puhlic or 

I Iiavo tlie lionoitr 

On lOiT « IvELMjjr^^ 

Ws Imugalow containing 701 nqmuJy X J 

mg tracing, and to request you will'heV J f’’*" -woompany- 

Government to my sellino- the land to obtain the sanction of 

-luare yard and g..onnd ^;nt;t 30 ^ o^e ,a 

A reforoneo was made by me on the ll ' ' + flf P® .inimni. 

the Consulting Engineer for Eailways mt Thl ^n foimff 
Jiave stated that the land is not required by ilen, ^ tonnntss-.onor, and they . 

fte ooiw ..ho 

No. 1898 of 1880. 

To Epttos.set KHurjEE, Ootteetor's Office, 9th 8q,te,nUr, ISSG. 






VOL* XXV] 


BOMBAY-SEEIES. 


760 


instant, EoYenne Lopaitment, sanctioned tlie sale of land, at W arden Head applied 
for by yon at the rate of one rnpee a square yard and ground rent at 80 pies 
per biirga of 60 square yards per annum. I therefore request you will be good 
enough to send me tlie sum of Es. 701 on account of 701 square yards of 
land 'in question. On receipt of the money a survej^or will be sent from this 
office to make over the land to you. I have the honour, &c. 

H. E. Jacoitb, Collector. 

Tlie purchase price was paid and possession was delivered. 

Tlie acquisition of the second plot was the result of an encroach- 
ment. It seems that Mr. Ruttonsey liaving erected steps and a 
gallery from his house over Government sea land at 

Mahalaxmij failed to remove the encroachment as required. 
Thereupon the Collector, purporting to act under the second 
paragi^aph of section 26 of the Bombay City Land lievenne. Act, 
1876, charged Mr. Ruttonsey with five times the value of the 
land and fixed an assessment of five times the ordinary annual 
land I'eveiiiie on the laiicC and caused it to be entered in his 
records in the name of Mr. Ruttonsey Khimjee. 

The third plot was bought from the Collector. On the 14th 
February, and again on the 26th March, 1885, Mr. Ruttomsey 
applied by letter for a grant of a piece of land about 100 feet by 
5 feet at Malialaxnii. A report was submitted to the Collector, 
evidently under his direction, in which it was said : — It is a 
portion of the sea land. Rate of valuation is Re. 1 per square yard 
and rent at 80 pies per burga of 60 square yards;’^ Rs. 208-14-3 
was paid by Mr. Ruttonsey as the purchase price and possevssion 
wms delivered to him. 

It was thus that Mr. Ruttonsey became entitled to the piece of 
dand to which this suit relates. Assessment was paid o,t the rates 
originally agreed until 1899, and then the following notice was 
sent by the Collector : .. 

Bomhay OolleGfor s Ofice, ISth AikjiibI. 1890. 

To Mr. Euttoxsey Khtmjee. 

Sir, — I liereby on behalf of Government give you notice that under socilon 
8 of Bombay Act II of 1876, I have fixed the assessment for land revenue on 
the marginally noted land in your possession at Es. 0-3-0 (throe annas) per 
square yard per annum. The assessment will come into force on 1st October, 
1899, and is guaranteed for thirty years from that date. 
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Thereupon this suit was commeneed. It was heard hj the 
Ee venue Jiidgej who dismissed it with costs^ and from his decision 
the present appeiil has been preferred. 

The appellant has urged before us as in the companion appeal 
Dadovti Janardhan v. Collecior of (1) that the action 

of the Collector in enhancing the assessment v;as invalid as ho did 
not obtain the previous sanction of G-overnment ; (2) that there 
was no such settlement as is required by section 9 of the Act ; 
(3) that the plaintiff* is not a superior holder^ and therefore does 
not come within the operation of the Act ; (1) that the assessment 
is unreasonable, and therefore open to revision by this Court j and 
(5) that a specific limit to enhancement has ])een established and 
pi’cserved. 

The question on the merits is whether the Collector is en- 
titled to enhance the rcveniio to the extent^ it is said^ of seventy- 
two times its amount without giving the plaintiff any opportunity 
of being heard ; for that, ‘we have been, told, is tho somewhat 
startling result of his notice, if lie has the power he claims. 

Noiv the sale of the first plot vras expressly stated to be at a 
ground rent of 30 pies per hiirr/a^ and I fail to see wh;v this should 
not be the establishment of a specific limit to the assessment. It 
vras conceded in the argument that had there been a lease for a 
term of years at a ground rent of 30 pies per biirga tliat ■would 
have been the establishment of a specific limit during thai term, 
and it can make no difference -that the grant is in perpetuity and 
not for a term of years, whereas h.ere the purchaser lias paid 
the full capital value of the property. 

Taking the plots in the order of date, the next is that which 
^Yas acquired by means of the encroachment. In connection wdtli' 
this plot the parties purported to proceed under section 26 of tho 
Act, though, it does not appear from the record that the previous 
sanction of Government was obtained. However, no point has 
been made of this in the pleadings or at the hearing, so that I 
will treat this part of tho ease as if all formalities had been 
observed. I think the meaning* of the second paragraph of the 
section is that the Collector can, if the eucroacher so desire, 
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permit him to acquire the property at the price and at the assess- 
ment named in the section ; that is in effect, that, subject to the 
limitations imposed by the section, the Collector can sell to him 
the -land on which the encroachment has bean made. This is 
what was done in relation to this particular encroachment, and 
the Collector having chai’ged the maximum price and imposed 
the maximum assessment, and that without reserving to himself 
any right, cannot now enhance as he claims to do. 

There is, I think, another objection to the enhancement. By 
section 26 a limit is imposed on the assessment the Collector 
can fix ; it must not exceed five times the ordinary land revenue 
cn the land, that is the land revenue of similar land in the 
vicinity. W e know from the documents in the ease that the 
assessment 'on this encroachment was fixed at its maximum, so 
that we have to see what right the Collector has to enhance this 
maximum rate. Clearly he could not the next day have enhanc- 
ed^ that would be in contravention of the provisions of section 
26 and there is nothing in the case which goes to show any 
alteration of circumstances that would justify the increased assess- 
ment now fixed by the Collector. 

The eix'cumstances as to the third plot only differ from those 
of the first in the fact that the Collector did not, prior to comple- 
tion, write and inform the purchaser what the ground rent was 
to be. From tho record, however, it may be inferred that 
Mr. Ruttonsey sivv the Collector in reference to this purchase. 
Unfortunately Mr, Ruttonsey is dead and the defendant has 
produced no evidence as to what passed at the interview, so* 
that here, too, we have to rely on such inferences as the facts 
suggest. What we find is that the circumstances of the first and 
the third plots are alike ; they in fact now are part and parcel of* 
the sa3Be piece of land. Then again we find that the purchase* 
price and the assessment actually imposed are precisely the same* 
From this I think it is the reasonable inference that as in tho 
first, so in the second purchase, the limit of the assessment was 
fixed. The learned Revenue Judge regarded the form in which 
the receipts were given and taken as a cii'cumstance adverse to 
the plaintiff ; it is a matter to be taken into account, but it seems^ 
to me to be outweighed by the other facts of the case, 
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The result is that in my opinion a specific limit has been 
imposed on the assessment o£ each of the three plots^, so that 
the decree of the Be venue Judge should he reversed ; and a 
declaration made in the terms of the first part of paragraph (<«) 
of the prayer to the plaint ; and the enhanced assessment should 
be set aside. The plaintiff should get his costs throughout. 

By agreement of the parties Appeal No. 12 of 1901 follows the 
result of Appeal No. 13 and in it the like decree will be |;>assed. 

CHANDAVABZAnj J. : — concur. The case does not present any 
difficulty so far as plots 1 and 3 are concerned, and it is clear to 
my mind that those plots were sold to the plaintift by Govern- 
ment for their full price subject to the payment of a fixed ground 
rent without any intention to reserve the right of enhancing it. 
The only doubt I had was as to plot No. 2, because that did not 
fox'm the subject of a contract proper between Government and 
the plaintiff’s father, but was encroached upon by the latter* 
The Collector under section 26 of Bombay Act 11 of 1876 levied 
the full penalty and the ground rent. The question is whether 
that action of the Collector taken under the section amounts to 
a sale of the land to the plaintiff’s father. He came in at first 
as a wrong-doer and a wrong-doer is liable to have every pre- 
sumption made against him. But the Collector’s action taken 
under section 26 seems to me to have the same effect as a sale 
of the plot for its full price. The Collector could have either 
removed the encroachment and resumed the land or proceeded 
under that section. When adopting the latter alternative, he 
proposed that the plaintiff’s father should retain possession of 
the plot upon payment of five times the value of the land and 
five times the ordinary land revenue and a fixed amount as an- 
nual ground rent, and the plaintiff’s father was allowed to remain 
in possession under it, there was a proposal and there was an 
acceptance amounting to a contract by which the Government 
and the plaintiff are bound. The Revenue Judge in the Court 
below has decided this case against the plaiiitifF on the sole 
ground that by paying for a number of years to Government the 
rent under receipts purporting to be passed for land assessable 
under section 8 of Bombay Act II of 1876 the plaintiff has estop- 
ped himself from raising the contention that the land cannot be 


re-assessed to tlie land revenue at the discretion o£ the Colleetor. 
But I fail to see where the estoppel comes. The receipts were 
ill a printed form prescribed by the Collector and mere pay- 
ments made under them cannot estop the plaintiff because^ in 
the first place, such payment cannot amount to a representation 
by the plaintiffs father that he held on a tenure liable to the 
enhancement of assessment at the Collector's discretion, in the 
second place if it did amount to that, there is no evidence that the 
Collector acting on behalf of Government was misled by such re- 
presentation or in any way acted upon it so as to alter their 
position to their prejudice. I agree^ therefore, ti the tlecree 
proposed* 

Decree reversed* 

Attoimeys for pIamtiffappellant---Jie5^r5,>S{?m^'i Jeliangi}\ 

Attorney for def endant- respondent —Jfr. E, F, Nickolsm, 

Government Solid to r* 
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AEOPTIOJSf — Adojption a mother stiGGeedinc/ to her sori who has been married — 

Ceremonial competency of the son no bar to the adoption — Only limitation to a 
mother’s right to adopt — Hindu law*'] A motlier succeeding as lieir to her 
deceased son who has left neither widow nor issue, is competent to adopt, not- 
, withstanding the fact that her deceased son had attained ceremonial competency 
by marriage, investiture or otherwise before bis death. 

The real limitation on a mother’s right to adopt when she succeeds as heir to 
her son does not depend upon the investiture, marriage or ceremonial competency 
of her deceased son, but upon the question whether by such adoi^tion she derogates 
from any other rights save her own. " 

Jivaji Krishna, the holder of a kulkami vatan, mortgaged the vatan lands to the 
defendants in 1879. He died in 1884 at the age of 80 without issue. His 
wife had predeceased him, and Ms mother Ttilsava therefore succeeded as heir. In 
1894 she adopted the plaintiif and died shortly afterwards. In 189G the plaintiff 
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ABYIESE POSSESSION — Joini family — Admrse possession of a co-sMrer ^as 
against another co-sharer — B^ir dm of proofs Limitation»] The land in question 
in this suit had formerly been the joint property of three brothers — Kalian, 
Dullabh and Yallabli. In 1SS4. Kalian and Yallabh removed to a village else- 
•v'here, and Dullabh left in exclusive possession of the land which he cultivated 
Until his death in l89-i, when his daughter, the first defendant, entered into 
possession. In 1888, however, Kalian and Vi^illabh had sold the land to one 
Nagar, who in 1S9*J sold it to the x>laintiff. In 1897 the plaintiff brought this 
suit for possession. The first Court passed a decree in Iiis favour, but on appeal 
the Judge reversed the decree, holding that the defendant and her father Duliabh 
had had adverse possession for more than twelve years and that the suit was 
therefore barred. 

On second appeal, 

Ileldi by the High Courl, that adverse possession had not been proved. The 
burden of proving adverse possession should have been placed on the defendant. ^ 
Possession to be adverse must be shown to be contimiousj public and adequate 
to the circumstances of the case. 

As betw'eon brothers, especially when no partition is proved, the adverse posses- 
sion of one should be proved by more satisfactory evidence than was given in 
this case. 

jAaJiTANDAs V, Eai Auba «»« ...(1900) 25 Bom. S62 

APPEAL — JExclusion of time for obtaining copies of Judgment and decree appealed 
against — Limitation Act {XV of I’stl), 6*ec6\ 5 12.] An ap|)lication for a 

copy of the decree may be made by an intending appellant at any tinie within 
, the prescribed period of limitation, and he is then entitled under section 12 (iu 
computing the period of limitation) to oxcludo the time requisite for obtaining 
such GOp}', 

By section 5, in case the period of limitation prescribed for an appeal expires 
^011 a day when the Court is closed, the appeal maybe presented on the day the 
Court ro-opens, An application for a copy of the decree may bo made on that 
day, and if so made, the time for obtaining such copy is excluded under section 12. 

Bo long as the right to present an appeal subsists, the exclusion sanctioned by 
section 12 of the Limitation Act (XY of 1877) applies. 

Siyadat-un-Nlssa v. Mnliammcid MaJiome ((1807) 19 All. 3-12) followed. 
Pakdhauinath Shankar ... ... .... (1901) 25 Bom. 586 

Joint appeU ants ---Pres eritation of appeal hegond time — Affidavit 

eccc'icsing ddag in appealing made hg onltj one of appellants stating reasons 
personal to Imnself— Appeal admitted — Variation of decree on a point afecting 
other appellmrts hut not the appellant ^vll■o made the affidavit — Variation not 
. allowed — Civil Procedure Code {XIV of 1882), section 5-14 — Limitation Act 
(XV qf 1877), section 5 — Practice.'] In a partition suit a decree was passed against 
twenty-four defendants whose interests in the subject-matter of the suit were not 
identical. Part of tlie property in ^ suit consisted of a kullvarni vafcaii, one- 
tbird share of which {inter alia) was given by the decree to the plaintiffs. Eleven 
of the defendants appealed against the decree, of whom ordy six (defendants j to 6) 
had an interest in the knlkarni vutan. The decree was passed on the 11th April, 
1898, and the appeal was not presented until the 7th June, 1898, ?*.<?. hoyond the 
period (thirty days) allowed by the Limitation Act (XY of 1877). The only 
affidavit excising the delay ^vas made by defendant 14, who w’as not interested in 
the knlkarni vatan, and it stated reasons for the delay which were personal to 
himself, and did not apply to the other appellants/ On this affidavit, however, the 
appeal \vas admitted, and the lower appellate Court modified the decree and reduced 
the one-third share of the kulkarni vatan given to the pl.untifts to a one-sixth sliaiv 
The plaintifis thereupon appeahjd to the High Court. 
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Mdcl (reversing ihe decree o£ the lower appellate Court and restoring that of 
the first Court) that the appellate Court erTed in altering the share of the kulkarni 
vatan. Befendairt 14 had no interest in the variation^ of the decree, having^ no 
interest in the kulkarni vatan, and section 544 of the Civil Procedure Code (XIY 
of 18S2) did not apply. The variation "was only in favour of defendants 1 to 6, 
who alone were interested in the vatans. Ther'-, however, had not excused their 
deky in presenting the appeal and it was barred by Limitation. 

"YiSHWiNATE PiAMKEisHEA V, Yasudev ... ... (1901) 25 Bom. 699 

APPExVL — JivrUdictmi — Small Carnes suit — Subordinate Judge hivesiecl with Small 
Cause Jurisdiction — Small Cause suit tried by a SuhordAnate Judge imd.er Ids 
ordinary Jurisdiction. 

* aSVc Seael Cause Court ... ... ... ...417 

- — — ^ Order refusing to set aside a sale — Af jgeal from such order — execution— 

Decree — Sale in execution— Civil Procedure Code {XIV o/1882), secs* 310a and 
. 244 (c). 

See Civil Procedure Code, Sec. 310a ... ... ... 418 

Subsisting right of arpjgeal — Application for eojnes—Pxclusion of time 

in computing the period of limitation — Limitation Act (XV of 1S77), sees* 5 amd 
12.] So long as the right of appeal is subsisting, an appcdlant is entitled under 
section 12 of the Limitation , Act (XY of 1877) to apply fora copy of the lower 
OoiirCs decree. Tho^ time requisite for obtaining such copy should bo excluded 
in computing the period of limitation prescribed for the appeal. 

SiyadaHm-Xissa v. Muhammad (1897) 19 All. 342) and Sitaram v, Bmnjl 
(1900) P. J. p. 53) followed. 

Tuearasi Panduraeg- ... ... ... (1901) 25 Born. *584 

Trial by Jury — appeal on a matter of fact — Practice — Procedure— 

Criminal Procedure Code {Act V o/189S), secs* 269 aoid41% — Offence triable with 
the aid of assessors fried in fact by a Jury » 

;6'e6 Criieieal Procedure Code ... ... ... ...680 

A,SSESSMEIS[T — Enhancement of assessment — Bombay ^ Act II of 1876 — P'urchase 
of land from Governme^it — Encroachment — Acquisition of land under] sec. 26 
of Bombay Act II of 1%1Q— Vendor and Purchaser — Estopped — Land Eevenne in 
Bombay. 

Land Eevenue ... . ... ... ... ... 752 

— — Enhancement of assessment — Bombay A.cf II of 1876 — Sale of 

land by Governmefit to a purchaser assessed at a certain rate — Subsequent 
enhancement— Vendor and Purchaser— Estoppel — Evidence Act (J of 1872), 
sec* 115 — Land Btvemte in Bombay. 

Land Keyenue ’ ... ... 714 

Bevenue — Stdt for arrears of assessment — Liniitalion Act 
(XV of 1877), articles 110 and 120.] The term “ rent ” is used in the Code only 
with reference to those superior and inferior holdous between whom the relationship 
of landlord and tenant subsists, 

PlaintillE was the Indmldr of a certain village. Defendant held certain lands 
village, but he was not placed in possession thereof either by the 
plamtiff or his predecessor in title under any agreement. Plaint!, if sut& to 

recover from the defendant five years' arrears of assessment. Defendant 
contended that the plamtiif was not entitled to claim arrears for more than three 
years. 

A governed by article 120 and not 110 of the Limitation 

^ lb//), the relationship between the parties being that of superior and 

; mtorior holder and not that of landlord and tenant. 

■ Badashiv 1?. IUmrrishna ... ... (1901) 25 Bom. 550 
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ASSESSOES — Criminal ProcedurQ Code{V q/^ lSOS) secs* 284, 285 and ^Z^^Trial 
loUJiaidof assessors — Trial with the aid of one assessor 07 i^^ — Legality of such 
trkiL 

;66’e Oeimiinal Peoceduse Code ... ... 6&4 

AWAEI ) — Ground for setting aside an award — S;pecifie Belief Act (Jo/lS‘75^), Ch F, 

Sec. 39, — Bxercisc of Court's discretion — Conduct of jdalnti^'s — Beasonahle 
a'p]C)rehension of injtirg — Coercion.'] The plaintiffs and defendants together witii 
one Jafiai* Uangji, "^vlio died before the date of this suit, entered into a partnership 
in Pebniary 1895, to do certain work for the Maharaja Holkar at Indore. The 
Work was done^ and paid for, whereupon disputes arose among the partners as to 
the allocation of the payments. Criminal proceedings were instituted at Indore 
by the iirst and the third defendants and the fourth plaintiff, Cooverji, against the 
first and second plaintiffs, who were arrested under warrants on the 20th June 1895. 

They "wero subsequently released on bail, and while the proceedings against them 
were still pending, matters in dispute between the j)lainfciff's and the defendants '* 
were referred to arbitration on the 9th September 1895, and an award made on tho 
17th September 1895. The submission paper and the award were signed by all 
the parties except the fourth plaintiff, Cooverji. The criminal proceedings at Indore 
were then withdrawn. 

On the 21st June 1898, the flrs-t and second defendants filed a suit against the 
first throe plaintiffs in tho Court at Indore to recover from them the amount 
due under the award, but on the 7th July following tho plaintiffs (four in 
mnnher) filed this suit to have tho award declared null and void and for an 
injunction against the defendants ISTos. 1 and 2 restraining them from proceeding 
wibh their suit at Indore. 

The lower Court held that the allegations of collusion and fraud made by tho 
plaintiffs were false, but held that the award was not binding on any of the 
parties, inasmuch as the fourth plaintiff (Cooverji) had not signed tho submission 
paper. 

In appeal the Court agreed with the lower Court as to the allegations of collusion 
and fraud, hut, without expressing any opinion on the question whether the 
awo.rd was rendered invalid by reason of the fact that the fourth plaintiff (Cooverji) 
iiad not signed the submission paper, their Lordships reversed the decree and 
dismissed the suit on the ground that no case had been made out by the plaintiffs 
for tho special intervention of the Court under Chapter Y of the Specific Eelief 
Act (I of 1877). The plaintiffs had not shown that they had reasonable 
apprehension that the award if left outstanding would cause them serious injury, 
nor had their conduct been such as to call for an exercise of the Court’s discretion 
Tinder section 39 of the Act in their favour. 

Per Jexkins, C. J. — In a suit of this nature, three points must he made 
. good by the plaintiffs : (1) that tho award is void or voidable ; (2) that the plaintiffs 
have a" reasonable apprehension that such instrmneiit if left outstanding may' 
cause them serious injury ; (3) that the 001X113 ought, under tlxe circumstances of 
the case, in the exercise of its discretion to adjudge the award voider voidable 
and order it to be delivered up and cancelled. 

Ardram v. Chace ((1812) 15 East, 209) discussed and distinguished. 

Yuleey Mahomed y. Dattubeoy... ... (1900) 25 Bom. 10 

BANE — Banher and Customer — PasS’-hooh—CIieqtie lodged hg customer for collection 
— Efect ofentrgin eustomeSs 27ass-hooh of such cheque as if collected — EstopqM.] 

Early in 'Marcff 1900, the Hope Mills Company purchased 600 bales of cotton 
from the xTlaintiff at Es. 278 per cesudy, but, being unable to accept and pay for 
them, it WuS arranged between the Company and the xffaintiifs that one Shridhan 
should take them over from the plaintiffs at Es, 243-8-0 per candy (the price 
having fallen in tho meantime) and that the Company should pay the plaintiffs 
the difference of price. In fulfilment of this agreement the Company sent to ^ 
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tlie plaintiSs a cheque for Es. 9,500 drawn by them on the Commercial Bank, 
being approximately the amount of the difference. This cheque was given to 
the plaintiffs on the*^ 23rcl March 1900, but was post-dated the 3rd April. ^ It was 
sent by the plaintiffs for coilectfen to the defendant Bank (with which the 
plaintiils had 'an account) on the next day (the 4th) at about 12 o’clock 
together with the plaintiffs’ piass-book. The pass-book was asked for by tlie 
plaintiffs and was roiurned to them at . about 4-30 o’clock on the same da}’’ wnth 
the Es. 9,500 duly credited therein and initialled by one oi the Bank’s officers. 

On that same afternoon the ptlainliff's deli'^^cred 100 of the bales to Shridhan. 

On the next day (the oth April) another 100 bales were delivered by the plaintiffs 
to Bhridhan, and after the delivery had proceeded thus far the plaintiffs at 
about 1-30 o’clock on the 5th Apiil received notice from the defendant Bank 
that the Company’s cheque for Es. 9,500 had been dishonoured. Subsequently 
to the receipt of this notice the plaintiff's delivered the remaining 400 bales to 
Shridhan. The plaintiffs now sued the defendant Bank to recover the sura of 
^Es. 9,500, alleging that it was impossible to recover the amount from the 
drawers of the cheque (the Company), and coutonding that the defendant Bardr, 
by entering the said amount in the plaintiff's’ pass-book and delivering the said 
book to them had led them to believe that the cheque had been duly honoured 
and the amount imid. into their account, and they alleged that they would not 
have delivered the said bales to Shridhan if it had not been for the said 
representation by the Bank. They contended that the Bank -was estopped from 
alleging the dishonour and non-payment of the cheque. 

JOTeM, that the returning of the pass-book to the plaintiffs by the Bank and 
the noting and initialling of the entry of Es. 9,500 therein was a Tepresentation 
by the Bank that it had received payment of’ the cheque and was prepared to 
give the plaintiffs’ credit for the amount. But 

Meld, upon the evidence that the delivery of the bales by the plaintiffs to 
Shridhan wus not made on the faith of such representation by the Bank. 

Meld, further, that the plaintiffs w^ere not entifled to recover and that the 
Bank ■was not estopped by the entry in the pass-book from alleging the 3 ion- 
payment- of the cheque. The cheque having been lodged by the plaintiffs for 
collection on the 4th April, the Bank in the ordinary course of business had 
until the next day to give notice of its dishonour and the entry in the pass-book 
made on tlio 4th was not intended to be an acknowffedgment of cash received. 

The Bank never intended the plaintiffs to act upon the entry in the pass-book 
made on the 4tli upon the faith of its being an entry of cash actually received, 
pd farther, the cheque was a post-dated cheque, and the plaintiff vS wlieii lodging 
it clearly had doubts as to whether it W'oukl be honoured or not, while the 
defendant Barik had no knowledge of any cii'cmnstanco juvstifying doubts as to 
its payment. The parties thus did not deal on equal terms and the defendant 
Bank w^as therefore not bound by the entry in the pass-book as a receipt — 
(Martin v, Morgan, (1819) 1 Bro. and B. 289). 

Mowji V . Kitiokal Bank ok India (1000) 25 Bom. 499 

BAHE OB BOMBXY^Fresideneg JBanlcs Act {XI of 1876), Secs, and 

Fencers of Firecto-rs io lend money on equitable mortgage^ The directors of the 
Bank of Bombay discounted at' different times promissory notes for sums 
amoimting in all to about Es. 60,000 drawn by the ffrni of Bazulblioy Mohoralli 
CHnoy in favop of one Meheralii Mahomed Chino}^ who, it subsequently appeared, 
was a partner in the firm, but was, not known to be so at the time of the said 
' transactions. Before discounting the latter notes the Directors of the Bank obtained 
from Meherally an equitable mortgage by deposit of title-deeds on certain 
immoveable properties situate in Bombay and Mohahtdeshvar as security for the 

, , - then existing and future indebtedness of the said firm or Meheralii to the Bank, 

,, The notes became due and were dishonoured, the firm having in the meanwhile 
become insolvent. The bank thereupon sued the Official Assignee, as assignee 
of the firings estate, to recover the sums due on the notes and fora declaration 
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tliat it was entitled to a clmrge on tlie imniOTeablc properties Iielcl b.y it as 
seciiritT* Tlie Official Assignee contended that under section 37 of the Presidency 
Banks Act (XI of 1876) it was illegal for the Bank to lend money on equitable 
mortgage and that no valid charge had been created. 

IMd that, notwithstaTiding the provisions of the said Act, the Bank was entitled 
to realize the securities. 

IMd, also, that the provisions of section 37 of the Act did not invalidate a 
charge on immoveable property created as a securit}' for a hond'fid^ liability 
already in existence. 

Tlie words of section 37 impose a restriction on making a loan on morfgage 
of imnioveahle property, not upon the Bank but upon the Birectors. As between 
the Directors and the Bank the Directors would be liable for any loss resulting 
from the breach of tlie profusions of the sections, but the mortgagors could not 
repudiate the obligation into which they jDnrported to enter, and the Official • 
Assignee was not in a more favourable position. 

Tuuxek V. Bake of Bombay ... (1900) 25 Bom. 52 

BILL OP EXCHANGE — Meaning of the word honoured'' in referenoe to a hill of 
exchange — Right of accei^ior of hill to slvipplng documente — Letter of credit* 

See Letter of Credit ... .,i ... ... ... 706 

BOUNDAEY DISPETE — Jurisdietion---Land Revenue Code {Bomhag Act Y of 
3879), 119, 120 and I'll-’Settlement of mcli dispute by Collector — Ciril 

Couft^s juvisdiction* 

See Land pEVEinJE Code ... ... ... ... 312 

BXJB.DEN OP PROOP — Bvidence — "Effects of plaintiffs' possession— Presumption 
cf title — Evidence Act {I of Sec* 110 — Possession — Declaration of title — 

Suit hg person in p>ossessionfor declaration of title. 

See Possession 287' 

-^-Limitation — Adverse possession — J oint familg’— Adverse 

possession of a co-sharer as against another co-sharer, 

AVe Adverse POSSESSION ■ ... ... ... 362^ 

CASES — Agra and Ma-sterman's Bank, Ex parte (1867) L. H., 2 Ck, 396, referred to. 

Letter OF Credit ... ... ... ... ... 706 

Antramv. Chace (1812) 15 East, 209, discussed and distinguished. 

/S'ee AwuiRD ... ... ... ... ... ... 10 

Basicantapa v. Rann (1884) 9 Bom., 80, distinguished. 

Bee Civil Procedure Code ... ... ... ... 337 

Collector of Salem (1873) 7 Mad. H. C. R., 379. 

a8<30 Criminal Procedure Code ... ... ...702 

Empress v. Joggessur (1878) 3 Cal., 379. 

AVe Criminal Procedure Code ... ... ... ... 702 

Imperatrix v. Balga Dagdu (1898) Cr. Riil. No. 3, dissented from. 

See Evidence ... ... ... .*• , ... 108 

Janki Ktmicar v. Ajit Singh (1887) 15 Cal., 68, distinguished. 

See Limitation Act ... ... ... ... ... 78 

Lakshmapga v. Ramava (1875) 12 B. H. G. B., 364, explained and distinguished. 

/See Adoption ... ... ... ... 537 

Martin v. Morgan (1819) 1 Bro. and B., 289. 

' : . . : v";': 499 

Nagarji^ Ln re (1894) 19 Bom., 340, distinguished. 

See Criminal Procedure Code 90 
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Farsha v. Lagnvja (1888) 13 Bom., 83, followed. 

See ... ... ... ... ... ... 186 

Qiiee’^-FmpprQss v. Fhau (1898) 23 Bom., 493, doubted. 

See Cin^iiKAL Procedure Code ... ... ... ... 675 

Queen-Fmimss v. Karigomla (1894) 19 Bom., 51, distinguislied. 

See Crimimal Froceeure Ooee ... ... ... ... 90 

QucenFmjpress v. LaMpat (1893) 15 All., 365, followed. 

See ORBiisfAL Procedure Code ... ... ... ... 48 

V. Bahant (1874) 11 B. S. C. E., 137, followed. 

See EviDE 2 yCE ... ... ... ... ... 168 

V. Eusa (1870) 7 B. H. C. B., 70, followed. 

See Criminal Procedure Code ... ... ... ... 712 

Beg. V. Surya (1866) 3 B. H. G. E., 38, followed. 

' , See Crimijtal Procedure Code ... ... ... ... 712 

. BaMamm v. Hari (1881) 6 Bom., 113. 

See Partnership ... ... ... t«« ... 606 

Sitarmi v. Bamji (1900) P. J., p. 53, followed. 

See Limitation’ Act ... ... ... ... 584 

Siyadat-tin-Nhsa r. Muhammad (1897) 19 All., 34*2, followed. 

/See Limitation Act ... ... ... ... ... 584 

Siyadat-itn-JSissa v. Muhammad (1897) 19 AIL, 342, followed. 

>See Limitation Act ... ... ... ... ... 586 

Yanmnahal v. Mamihai (1899) 23 Bom., 6 C 8 , referred to and distiugiiislied. 

See Hindu Law ... ... ... 263 

CAUSES OP sc evidence not actionahle — Conspiracy to give false 

evidence — Costs — Gosie in the cau&c, meaning of siich order made in an inter* 
locutory proceeding,'] No civil action lies against a witness for giving falsa 
evidence, and the fact that the evidence is given in pursuance of a conspiracy 
to obtain the conviction of the accused person does not make any diiference. The 
only remedy against a false witness is a prosecution for perjury. 

Where, therefore, a plaintiff sued three defendants for giving false evidence 
. against him in a trial at Bombay, alleging that it was done in pursuance of a 
conspiracy entered into at Hyderabad to obtain' his conviction, 

Held, that the plaint disclosed no cause of action. 

A mere conspiracy to injure a man without an overt act resulting in the injury 
d jes nefb furnish any cause of actioin A conspiracy is not illegal unless it results 
in an act done which by itself would give a cause of action. 

Where in an interlocutory proceeding the order as to costs is that the costs 
thereof shall be co>sts in tlie cause,” • these words do not mean that costs 'will ' 

fohew the event, but that those coats remain to be dealt wltb by the Court at tho 
hearing, the Judge at tlie trial having still power to deal with such costs. 

“ Templeton iJ. Laurie ... ... ... (1900) 25 Bom. 230 

Survival of, against defendant's heirs— ^F-ractice-^Frocc- 

d%iYe---Minor-^Buit to recover custody of--*Suit hy father for the recovery of his 
. children illegally detained — Tort-^Featli of defendant pending suit 

See Practice... ... ... ... 574 

OlYtt 'PBOGEBUBE code (ACT X OE 1877), Bics. 234, 248, 811 — Bivecntion — 
Fecree-peath of judgment*dehtor after decree hut before executim—Salo 
hi execution without notice to legal representatives — Notice given to ivrong person 
^ Title of p^cr chaser at such sah^SaU irregular hut not a nullity — Suit to set 
; , mm smh sale mtest he brought within one yeaf-*Limitaiion Act {XV of 3877^ 
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Art. 12.] An accomit and redemption of a mortgage effected in 1877 were refused 
whore the mortgaged property had sioce then been sold at a judicial sale in execution 
of a decree. The • were the heirs representing the mortgagor* The 

purchaser at the sale was the mortgagee. The sale took place after notice had been 
.w'roiigly served upon a person who was not the legal representative of the judgment- 
debtor's estate. The executing Court had erroneously decided that he was to be 
treated as such representative. 

ShM, tliat the judicial sale was not a nullity, and could not be treated as invalid, 
notwithstanding this irregularity, even though a material one, for ^the jurisdiction 
of the Court to execute had been complete throughout. It had not been lost by 
reason of the above error, and had empowered the Court to decide wrongly as well 
as rightly. 

On an irregularity such as this the aggrieved party had his remedy by taking 
within due time the course prescribed in section 311 of the Civil Procedure Code 

(X of 1877), or suing for getting the order set aside. That course had not beeii - 

followed within the period fixed by ai’ticle 12, schedule II, of the Limitation Act XT ■ 
of 1877, one year from the confirmation of the sale, which was valid, and formed 
a defence to this suit. 

Baswanta^a y* Banu (1884) 9 Bom., 86, distinguished. There tlie Court actually 
had not the jurisdiction which it purported to exercise. Here the Court having • 
jurisdiction had by its decree ^ established the debtor's liability and was in the 
process of working it out, against his estate, when the irregularity took place. 

Malkarjuk V, Naehaei ... ... ... (1900) 25 Bom. 

CIVIL PROOEDUBE CODE (ACT XIV OP 1882), Sec. 13, Expl. Jl-^Biferent 
sxUtsfor the same land alleging different titles — Bes judicataJ\ The plaintiffs 
sued to recover certain land, alleging that on the death of the widow of the 
former owner they became entitled as reversioners. They had previously sued the 

defendant for the same land claiming as the surviving members of the joint 

family to which the former owner belonged. That suit had been dismissed. 

Reldi that the present suit was barred by the provisions of section 13 of the 
Civil Procedure Code (Act XIV of 1882). 

Guddappa Tiekappa ... ... (1900) 25. Bom. 189 

' — Sec. 13, Expl. II — Belief not 

clamed in former suit — Res-jtidicata.'] ^ sued B as his agent and trustee in 
possession of certain lands, comifiaining that B had been dealing with the lands 
as if he (B) were the owner, and had mortgaged them to C. C was made a 
defendant in the suit. B pleaded that he was the owner of the land and not • 
merely agent of A. G also pleaded that B was owner, and he produced the 
mortgage-deed and stated that if he were paid his debt he would not dispute A's 
claim. The term in C’s mortgage-deed was one year, at the end of which if the 
debt were not paid C was to be at liberty to enforce his charge. A prayed merely 
for possession, and no issue was raised or relief asked in respect of .C’s mortgage. 

The Court held that B was agent, not owner, and gave A a decree for jDOssession. 
Subsequently on the expiration of the year allowed in the mortgage-deed, G sued 
A and B to enforce his mortgage, alleging that even though B might not be owner, 

A had allowed B to deal with the land and to hold himself out as owner and that 
thus the mortgage was valid. Both the lower Courts held that the suit was m- 
judicata under explanation II of section 13 of the Civil Procedure Code, on the 
ground that C’s xwesent. claim might and ought to have been made a ground of 
defence in the former suit brought by A. 

Meld, reversing the decisions of the loweiv Courts, that the suit was not barred, 
as no relief was asked or granted as against C in the former suit, though he was 
a party to it. 

Eambas V, Yaziesaheb (1901) 25 Bom. 589 
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CIVIL PEOCEBUEE CODE (ACT XIV OE 1882), Sec. IS, Expls. II and 
in — Mes-jiidicata — Bedemption suit — Decree in such sidt making no order as to 
me$m profits— jSubsequent suit by plaintiff fm' surplus mesne profits accrued due 
prior to former In a redemption suit bfoiTgLfc in 1894 tlie plaintiff pravod 

for possession of the mortgaged property and for payment of sncb sum as should 
be found due to him on account of surplus profits received hy the defendant. The ' 
Court held that the whole mortgage-debt had been paid off in 1883, and awarded 
possession to the plaintiff, but made no order as to surplus profits. ITm defendant 
appealed. The plaintiff did not appeal, nor did he file objections to the decree, 
which was confirmed by the Appellate Court. In 1897 the plaintiff having* ob- 
tained possession of the land filed this suit in which {inter alia) he claimed to 
recover mesne profits which had accrued due inior to the former suit. 

Heldf that the claim was res judicata and was barred. 

Kachtt t;. Lakshmansing .. ... (1900) 25 Bom. 115 

— “ — — — -Sec. Expi,. Ill— ■ 

Jurisdiction— Defendants non-resident foreigners— Came of action arising 
within jurisdiction — Letters Patent^ clause VZ— Small Cause Courts Act (JX 
ofl887),^ec. 18.] Under the Civil Procedure Code (Act XIV of 1882) British 
Courts are empowered to pass judgment against a non-resident foreigner provided 
that the cause of action has arisen within the jurisdiction of the Court pronouncing 
the judgment. 

RambhAt Shaneae ... ... ... (1901) 25 Bom. 528 

— Secs. 27, 81, 32iKB34— 

Practice — Trade Mark — Rights of importer of goods hearing manufacturer's 
or producer' s trade-mar Jc — Contract hp importer for exclusive supply of goods — 
Parties — Joinder of parties, 

Teade Make ... ... ... ,,, ...433 

- Sec. 43 — Transfer of Fropertp 

Act (IP of 1882), Sec* 99 — Agreement to pay a debt partly in cash and to secure 
balance hy mortgage, or, in default, to execute moT'tgage for whole amount — • 
Failure to pay part in cash — Decree for such p>art— Second suit to enforce giving 
of mortgage for balance homi^edil On a settlement of account between plaintiff 
and defendant ITo. 1 it was found that Es. 15,505 were due by the first defendant 
to the plaintiff, and an agreement was made between them that Es. 4,000 of this 
debt was to be paid off by the first defendant before the 18th September, 1895, 
and that a mortgage on certain specified immoveable property was to be given for 
the balance ; but, in the event of the first defendant failing to pay the Ks. 4,000 
within the stipulated period, the mortgage was to be for the f nil ' amount. The 
agi'coment was dated 15th Juno, 1895, was put into writing, and was duly regis- 
tered. The first defendant failed to pay the Es. 4,000 as agreed or to execute the 
mortgage, and the plaintiff on the 16th September, 1891), brought a suit against 
him to recover the Es. 4,000 wdth interest thereon, and obtained a decree on tlio 
29th September, 1899. On the 30th September the plaintiff commenced the present 
suit .against defendant No. 1 and against defendant No. 2, who as judgnnent- 
creditor of defendant No. 1 had attached the property specified in the agreement, 
praying that either the first defendant should he ordered to pass to the plaintiff a 
mortgage-bond for the balance due, or that a decree should be passed for the re- 
covery of the said balance by sale of the said property and from the first defendant, 
and that the property be declared liable for the amount claimed. 

MeU, that the suit was barred under section 43 of the Civil Procedure Code 

: (Act XIV of 1882), 

Govin 3> t?, Paeasheah ... (1900) 25 Bom. 161 

...,-rnrirn -in ^£0^ JQg JOtTlt dcMOTS 8‘ldt 

agamst several joint debtors — Judgment against one joint debtor who admits 
am not bar suit against others— Contract Act (IX of 1872), Bect 




iZ---JBarineTs — 'Practice — TrocedureJ] In an action against two alleged partners, 
wliicli came on as a short cause, one of the defendants admitted the claim and 
judgment %\’as passed against him for the amount claimed. The second defendant 
denied his partnership with the first defendant and his liability to the 
plaintifis, and on his application the case as against him was transfered to the list 
'of long causes and postponed. He then ^ filed a supplemental written statement 
an wdiich he^pleaded that the cause of action alleged in the plaint was joint ; that it 
had become merged in the judgment recovered against the first defendant and that 
further proceedings in the suit were therefore barred. A preliminary issue on this 
point was raised and argued. 

lldd, that the suit should proceed. In an action commenced against several 
joint debtors judgment recovered against one of them who admits the claim does 
not bar the fiiither prosecution of the suit against the others, 

Dick V. DiiUNji ... ... ... ... (1901) 26 Bom, 378 

CIVIL PBOCEDUEE C 9 DE (ACT XIV OF 1882), Sec. ^b1A--I)ecree--Mortgage 
— Amount of Decree included in the morUjage — Agreement io give time — 
fmaoni} The egrooment to whicli the first paiTgra.ph of section 267 A of the Civil 
Procedure Code (Act XIV of 1882) lolates is one which suspends and does not 
destroy the rights of execution cQnsef[uent on a decree. 

Where a mortgage-bond was given for an amount which included a sum due 
under a decree and made the whole amount payable in instalments, it was contended, 
under section 257A of the Civil Procedure Code (Act XIV of 1882), that the bond 
was void to the extent of the sum due under the decree, being an agreement to give 
time for the satisfaction of a judgment-debt, and that in respect of that sum no 
suit would lie. 

Held^ that the suit was maintainable. The mortgage-bond did not suspend 
the right to execute the decree, but it put an end to the remedy on the decree, and 
substituted the mortgage-bond. It was the actual and present satisfaction of the 
judgment- debt, and therefore w’as not an agreement to give time for the satisfaction 
of a judgment-debt, and did not fall -within section 2o7A of the Civil Procedure 
Code. 

Tttkaeam V. Ah-antdhat ... ... ... (19(X)) 25 Bom. 262 

— — - — -Sec. 295 — Rateahle distrihvr 

tion imder several decrees — Decrees must be against same judgment-debtor — Decree 
against judgment- debtor — Subsequent decree against his legal representative and 
his estatei] ' M olioniraj obtained a money decree against one^Bhaii Babaji, who died 
shortly afterwards- His son Kashiiiath, as his legal representative, was tlieu 
placed on tbe record and the propex-ty of the deceased judgment- debtor Bhaii 
Babaji was then attached and sold in execution. Meantime the applicant, Oovind 
Abaji, obtained a decree against ^* Bhau Babaji, deceased, by his son Kashinath and 
against the estate of Bhau Babaji, deceased ” ; and he then applied under section 205 
of the Civil Procedure Code (Act XIY of 1882) to share rateably in the proceeds of 
the sale held in execution of the other decrees. 

Held, that the application sliould be refused. Under section 295 the money 
decrees in respect of which rateable distribution is given must be against the same 
judgment-debtor. In this case one decree was against bhau Babaji and the other 
against his son Kashinath. The fact that the latter decree was expressed to be made 
against Bhau Babaji, deceased, by his son Kashinath, made no difference. -One decree 
was against Bhau Babaji himself : the other was against his legal representative. 

The fact that the second decree was also against the deceased’s estate did not 
make Bhau Babaji a judgment-debtor under that decree in a suit commenced after 
his death. 

The practice hitherto prevailing in the mofussil of making a dead man by his 
heir ” a party to a suit is eironeous and should be discontinued. 

Gotiism) th Mohokiraj.,. (1901)^26 Bom. 49 
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CIVIL PEOCEDUBB CODE (ACT XIV OF 1882), secs. 310A and 244 (<;)—' 
Exemtion^Decree — Sale in execution — Order refusing to set aside a sale — Appeal 
from such order. 2 An appeal lies from an order passed under section 310A of the 
Civil Procedure Code (Act XIV of 1882), refusing to set aside a sale where the dispute 
relates to the execution, discharge or satisfaction of a decree and thus comes within " 
section 244 (c) of the Code. 

Muelidhae Anandbao ... ... ... (1900) 25 Bom* 418 

— — Secs. 310A and 244— Pro- 

peo*tg priraUly sold hy judgment- debtor prior to Court- sale —Application by 
judgment-debtor to set aside a Court sale — Application rejected — Application to 
High Court under sec. 622 —Practiced] In execution of a decree passed against a 
Judgment-debtor, his property was sold by auction. Prior, however, to the execution 
sale, he ejected a private sale to another person, and out of the proceeds he paid ofl: 
tjie 5 udgment-creditor, who duly certified that the decree was satisfied. Subsequently 
the Judgment-debtor applied under section 310A to set asido the execution sale. 

His application was refused by the Judge on the ground that, at the date of the 
execution sale, he had no interest in the property, having disposed of it by private 
sale. He held, therefore, that he could not apply under section 310A. Against this 
order the Judgment-debtor applied to the High Court under section 622 of the Civil 
Procedure Code (Act XIV of 1882). It was contended (1) that the order was one 
under section 244 of the Civil Procedure Code ; that an appeal lay from an order under 
that section, and that therefore he had no right of application under section 622, and 
(2) that he having disposed of his property by private sale, section 310A 3 iot 
apply. 

Beldt that section 244 did not apply, inasmuch as the auetion-purehaser certainly 
could not be taken to be the representative of the decree-holder, and even assuming 
him to be a representative of the judgment-debtor, that section did not apply to a 
question between a party to the suit and his representative. Section 244 therefore 
did not apply to the order complained of, which was consequently not aj)pealahle, 
for an order under section 3 10 A is only appealable so far as it comes under 
section 244 (c). There being no appeal, the Judgment-debtor could therefore apply 
under section 622 of the Code. 

(2) Notwithstanding the private sale, the Judgment-debtor could apply under 
section 3 10 A of the Code to set aside the execution sale. 

Maganlal V. Doshi Mxjljt ... ... (1901) 25 Bom. 631 

— . .,-..^3330, 310A,. , AS AMENDED BY 

Act Y oe 1894 — Sale in execution of mortgage decree— Transfer of Property Act 
{IT of 1882), Sec. 89.] The provisions of section 310A of the Civil Procedure 
Code (Act XIV of 1882) as amended by Act V of 1894 are applicable to sales held 
in execution of mortgage decrees passed under the Transfer of Property Act (lY of 
3882), . 

Sections 304 to 319 of the Code of Civil Procedure apply to all sales of immove* 
able property. 

XeishnIji V. Mahadev ... ... ... (1900) 25 Bom. IO 4 

; ' — — Beo. 331 — Tossession — 

Construetke possession — Ohsirmtion to possession in execution of decree — Con- 
struction,'] The word possession as used in section 331 of the Civil Procedure 
Code (Act Xiy of 1882) is not limited to actual physical possession. It includes 
. also constructive possession, such as possession by a tenant. So heldbyCandv 
and Tyabji, J J., Whitworth, J., dissenting. • 

Where premises sought to be recovered in execution are in the occupation of 
, tenants and the landlord of such tenants obstructs the. officer executing the decree, 
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the claim ol such landlord may he investigated under section 331, of the Oivil 
Procedure Code. 

ManciiaeXm V. Fakieghand ... ... (1900) 25 Bom. 

CmL PBOCKDUBE CODE (ACT XIY OF 1882), 8ecs, 539, 617 aijd 647- 
iPmctm— Procedure — Meference to High Oourt.~\ M, claiming to be a trustee 
or managei* of a mosque, applied to the District Judgo for permission to grant a 
lease of lands belonging to the mosque. In response to a proclamation issued, A, 
the opponent appeared before the District Judge claiming to be the owner of 
the village in which the lands were situate and contended that the lands did not 
belong to the mosque, and that the applicant w’as not the manager. The District 
Judge fell: a doubt as to whether he had jurisdiction to Giitertain the application 
unless a suit was properly framed and filed under section 539 of the Civil Procedure 
Code (Act XIV of 1882), and referred the point to the High Court under section 617 
of the Code. 

The High Court refused to answer the reference, being of opinion that no 
reference under section 617 could he made on such an application. Sections 617 
and 647 of the Civil Procedure Code apply when doubts arise in the pjroceediiig 
of a suit or appeal or execution or other proceeding. Section 617 was not intended 
to provide for suppositious cases, which do not naturally arise in a proper 
proceeding before the Court. 

Maeamao Haji V. Aiimadbhai ... ... ... (1900) 25 Bom- 327 

^ — “Secs. 545, 546 — Practice--^ 

Peeree — Appeal — Stay of execution of dezree.'] In order to obtain a stay of 
execution of a decree directing the payment of • mone.y, the applicant must satisfy ' 
the Court on affidavit that substantial loss may result to him unless execution is 
stayed. 

H. H. THE Gaikwae Sirkae ?j. Ghandi KATCUAEABHAr... (1899) 25 Bom. 243 

— Secs- 545, 546 — Praetioe -— 

Peeree — Execution — Stay of exec uHon,.1 An Appellate Court cannot pass an order 
under section 546 of the Civil Procedure Code (Act XIV of 1882) for a stay of execu- 
tion of a decree under appeal until an order has been made for the execution of the 
decree. 

Jats^abdan V. Nilkanth ... ••• (1901) 25 Bom. 583 

— Secs. ' 545, , ■ 

Liabilitiji mode of enforcing.'} The mode of eufovcing payment by a surety %yho 
lias rendered himself liable under section 545 (c) or .section 546 of tho Oivil 
Procedure Code (Act XIV of 1882) is by a summary process in execution and not 
by means of a separate suit. 

Jamsedji ??, Bawabhai ... ... ... (1900) 25 Bom. 409 

- - » • — — — — ^ Sec. Limitation Act 

{XV of 1877), sec. o— Practice-^ Appeal — Joint appellants — Presentation of 
appeal beyond time — Affidavit excusing delay in appealing made hy only ofe of 
the appellants stating reasons personal to himself^ Appeal admitted — Variation, 
of decree on a point affecting other appellants ^ hut not the appellant who maxis 
the affidavit — Variation not alio tved* 

See ArpEAL ... ... ... ... ••• ••• 

I ' ' — . Sec.' ; 

Cause Court — Jurisdiction of — Question of title— Provincial Small Cause Courts 
Act {IX cf 1887), sec. 23 — Claim to poHession of land tohen title to land disputed 
^ Second appeal] The plaintiff sued to recover Es. 75 as the ufpan (income) of 
Certain lands. In his defence the defendant raised the question of the title to the 
land. The plaintiff obtained a decree, which was confirmed in appeal. 
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^ Seld-i tlifit t]ie isuit, fjltl'ioiTa’h raxsina' tlip nn/infinn /- p ^ 

by a Small Cause CWt, and that therefore under sect?ol^«8‘?i .T+l wgr-i^iaMe 
tode (Act XI7 of 1882) no second appeal lay. ^ ^^-ococlnre 
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Yixaxak: IveisiinarIo 

OIYJL PBOGEDITRE CODE fACT XlV OP ”1 
I*rwii OmmcU imohes a 
PEivr CouAmiL ' ... ' ^^ouncd^Framce. 

COIE-^Ciistomanj eom^Crhnmal Procedure norh ( it ^ -r. "** ”* 

iSrL“' - >« "fefS’ii 

B-ce .Evidpixce... 

Q‘5 TT, confession — Evidence Act (1 of ^ 9.^ 9\ o 

^^—ZefxmHonoj ct deceased witness-^ AdMi^^sihuhf 

se-iiiCHi E!aV««ce.] A confession Hull dfipostUon in. sub- 

seetionl64 of the Criminal l4ced«rcX (S V of llocf^- ®der 

unla.vmlly induced. ° ^ it appear to have been 

India is not identical ■with tlie Ispr .v t. i i 
admissjoiiity of confessions. * ' -n-ngland on tlio relevancy and 

JmjKi-aU'tx V. Balya Bayiu ((1898) Or. Kul Nn o\ , j, 

- V. iI.C« <0870 n B. H. o' 10, 173i '“'• 

th. 0 «,.» c.„o „i u, a,p„ia„n ™to .a™d?“. S '""T*” 

«o«a.a.p,., 

(JcaEis'-EilFRESS i\ Bastanta 

O0]S&PIilAvJ\ — Ociuse of acthrn Wnh^o ' j *. *** (lOOQj 2tj Bom. 108 

Jalp mdeme:] A more conspiracy to^Xjure t 

'"iv*; ^"raish auf canso of acHoP ivsnlting • 

..nloss ot ro,snks m an act done which by itself would rcanil'S i 

CONTIUCr— OoMsirarfioB of confro/e#_r»ori. . * • /!.' . 25 Bom. 230 

Pp a certain sum as maintonaneeAvAff'^ dumtion-- 

heiny rendered impo<sihle.] Gifts or controf-to of defeasanec 

s-"S:t“ .Tt tsa r f7"ia ." iarar ?■. 


— uj. til© gn 

Aiie plaintiff, one of a familv a"? 

Pccroo, Ills father iSTengeyj and his two^iWW b^ishiess with his gran rfn,^h©^’ 

. wa;*t=‘a‘fe?’.7£sia‘t 
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corit/*.*actors and Ijrokers by ilio defendants’ firm. On30tli Jnh'-, 1S94', a deed of 
dissolution of pai-fcnorsliip was diawn^npj tiie basis of wbick was that tlie accounts of 
all tno partners slionld be considered as settled, and t-bat tboy should mutually release 
and bo released by each other. The agreement stated the pecuniary ^relations of 
each of tlie paiinoi’s, wiieoher debtor or creditor to the firm, and also the terms on 
which each should retire and be released. The plaint id: iiidebtecl to the ;Hrrn, 

and by tbe d-od it ^Yas provided that be should be released IToni ail claims against 
him, and should release the oilier partners from all elaims he migdit have. The deed 
was signed by ihe other partners, but the plaintiff objected to sign it, on the ground 
that its terms wure unfavourable to him as it made no profusion for him and left 
him dependent on his father, with w’hom he was then on bad terms. 'To induce the 
plaintitf to consent to the dissolution, in wdrich they were interested, the defendants 
gave him the following letter, dated 4tli August 1S94; In consideiation of yoxm 
having at our request signed the agreement of dissolution of partnership made 
between Peeroo, Nciisey, Kassum, Paznl and yourself, and dated 30th July last# 
WG hereby egree to pay you, on behalf of JTehsey, a sum of Ks. 300 i>cr month? 
payable on the first of each month, until such time as your father Nensey makes 
provision for ^miir maintenance, so as to give thereby himself the above sum every 


maintenance. 

Held (atiirming the decision of the High Court) that the liabillt.y of the 
defendants to pay the Bs. 500 a month to the plaintiff came to an end on the 
death of N8n.vey.' Tlie. language of the contract pointed strongly tu tlio life of 
the intended or supposed grantor as the limit of the benefit, and there ^was nothing 
in the position of tlie parties or the circumstances of the case to give it any other 
construction. 

Kaudi iNENSEv Heineiciis ... ... ... (1901) 25 Bom. ‘563 

OONTUAOT— Avi {IX of 1372), see, 16—U}icliie 

adequacy/ of eo7tBidcpaiio‘}i— Voidable contract^] Inadequacy of consideration in , 
conjaucr-ion -with the circumstances of tho indebtedness and ignorance of the 
vendor arc facts from which a Court may infer the exercise of undue intluonce. 

BniiimiAT V, YESiivfAi^TEAO ... ... ... (1900) 25 Bom. 126 

— *ACT (IX OF 1372), Sec. io-^-Parhiers — Practice — -Procedure — Okll 

Procedure Code [Act XLY 0/1882), sec. IbZ—JoUht debtors — BuU agains*^ ' several 
Joint debtors — Jicdy merit against one joint debtor who admits claim docs not bar 


suit agoA-nst others* 

Bee Civil Peocsbup^e 


of siirefij t) indcmnitg--PartnersM20. 
Bee PARTisSUSiiiP 


Code ts« **» •»» * »•» 378 

“Sec. 26 i — G-mraydee--LiahlUty of sure ig — Pight 
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OONVEBT — Hindu Icivj — Adoption — Gift of a son bi adoption hg a Jllndn, . converc 
to Maliornedanlsm — Validity of siiedi adoption 

Bee Hindu Laiv, Adoption ... «.* 

OO-SIIABETl — Adverse 2^ossession — Joint family — Adeerse ■possession of a co-sharer 
as against another co-sharer — Barden of proof — Limitation. 

See Abveese Possession 

COSTS — Costs hi the cause ”, meaning of such order made hi an interlocutorg proGcod- 
ing.'] Wiiere in aai interlocutory proceeding the order as to costs is tliat the costs 
thereof sliidl be “ costs in the cause/ these words do not:meaii that costs will follow^ tho 
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Pa go* 

evoTit, kit that tliose costs remain to be dealt by tbo Court at tbo bearing, the 
Jucko at tlie trial having still power to deal with sucli costs. 

' Ti'^irLKTON c. Laueie ... ••• ...(1900)25 Bom. 230 

ClvIMINAL PPiOCEDUBE— triable toith the aid of assessors tried hi fact* 
hH a- Jiir^— Trial by Jury—Ajppeal on a fnattcr of fact-^FracUce—Froced'ure—* 
Criminal Froadure Code (F if 1828), Secs, 269 and 418. 

See CiiiinNAL Peocedueb Code ... ... ... **» 680 

Pardon tendered and accepted — FvidencG given and 

■pardon u‘ltlnlrav:n by Magistrate— Forfeiture of For don must he proved— When 
‘way forfeiture he declared and pardon withdrawn — Criminal Froccdiire Code 
(Act Vof 189S j, Sees. 3B7 and 3o9. 

/S'ee Okiminal Peoceduee Code ... ... 675 

criminal PROCEDITRE cole (ACT V OE 1808), Sec. 4 (h), Chap. XV, Paet 
B, Secs. 191, 105, 196, 198, 199, and Sec. U^—Feml Code {Act XLY 
sec, 499, KvpL P— Defamation of tolfe — Complaint hy husband — Aggrieved 
partyf] Edd hy tbo Pull Bench (Baiiade, J., dissenting) that under the provisions 
of ibe Criminal Procedure Code (Act V of 1898)^ a husband is entitled to^be com- 
plainant Avhere the alleged offence is defamation, imputing unehastity to bis wife. 

CHnOTAEALV.NATKABIlAl ... ... ... (1900) 25 Boiu, 151 

— — Secs. 145 and Transfer 

of a case — Criminal case — Bias of Judge — Magistrate' s powers under sec. 145 — 
Breach of peace — Eiyhts of the parties — Fradicei\ The provisions of section 526 
of the Oriininal Procedure Code (Act Y of 1898) do not give any power to direct 
tlie transfer of any proceedings initiated under section 145 of the Code. Such 
ceedings do not constitute a criminal case ” within the meaning of section 526 of 
the Code. A criminal case moans a case arising out of, and clealing with, some 
crime already committed. It does not include proceedings taheii for the prevention 
of crime. 

Under section 145 of the Code a Magistrate is not at liberty to go into the merits 
of the claims of any of the parties to the dispute, to a right to possess the subject 
thereof. He can decide only the fact of possession at the date of the order requir- 
ing the parties to juit in their statements. 

The parties eannnot be called upon to furnish a statement of their rights, nor can 
the Magistrate take, as the basis of any action he may tinallj decide upon, any con- 
clusion at which he may arrive, or at Avhich he ma}^ have ariived, as to the respective 
titles of the parties. 

Ik MB Pandueano Goyind ... ... ... (1900) 25 Bom. 179 

— — -Sec. 104 (3) — Evidence — Con* 

fession — Confession of an accused ickile in custody of the police — Duty of 
Magistrate when such confession is made — Sessions Judge — Duty of— Evidence 
Act (I 0/1872), Sec. 24.] When an accused person has been in custody of the 
Police and has made a confession, it is important that the Magistraie before re- 
cording such confession under section 164 of the Criminal Procedure Code 
(V of 1898) sliould ascertain bow long the acoused has been in custody. If there 
is no record of that fact, it is the duty of the Sessions Judge, before holding the 
confession relevant under section 24 of the Elvidence Act (I of 1872), to send for 
the Magistrate and satisfy liimself on the point. 

Qn5^iN-'j;_|ci>ims v. Naeayan ... (1901) 25 Bom. 543 

— ' — “* ' ■ ■" — ■ — ^ — Secs. 196 and 23c — Simction 

to prosecute— Joinder of charges— Trial for more than aae of enoe—0 fences 

, - faillny under two defmtions,] The accused was committed for trial before a 
, Sessions Court on a charge of abetment of dacoity under section 116 of the Indian 
Penal Code (Act XLY of ,1860). In the course of the trial the Assistant Sessions 
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Judge added an alternative charge under section 511 o£ the Code and sentenced 
the accused under sections S95, 116 and 511 of the Indian Penal Code (ActXLY of 

• In appeal the Sessions Judge held that the evidence disclosed the offence of an 
sittempt to commit the offence of collecting arms, drc., with intention of waging 
war against the Queen, under section 122, and as no charge nnderthat section 
could^be framed for want of the sanction of Government under section 196 of the 
Criminal Procedure Code (Act Y of 1898), the accused could not be brought to 
trial at all* He, therefore, reversed the conviction and acquitted the accused. 

Held, (reversing the order of acquittal), that the mere fact that no charge 
for the graver offence under section 122 of the Indian Penal Code (Act XLY 
of I860) conid be framed for ^vant of Government sanction, did not render the 
trial for the minor offence of attempting or abetting dacoitv either irregular or 
iliegal, " , 

Per Fulton, J. : — According to the 2nd clause of section 235 of the Criminal 
Procedure Code (Act Y of 1898), if the accused abetted an offence under sec- 
tion 1‘22 of the Penal Code, and by the same speech also attempted or abetted 
the offence of dacoity, he could be tried for each of these offences ; hut as that 
section is controlled, as regards the offence against the State, bj" the provisions 
of section 196 of the Criminal Procedure Code, its operation in this case is 
restricted to the minor offence for which the accused cculd legally be charged and 
tried. 

T. Karigoioda ((1894), 19 Bom., 15), and In re Nagarji ((1894), 

19 Bom., 340) distinguished, 

Queen-Empress Anakt PuiUNiK ... ... (1900) 25 Bom. 90 

CEIMINAL PEOCEDUBE CODE (ACT Y OP 1898), Sec. ^10- A^plicailon for an 
order that a person should give seoiirUy to heep ihe pecfoe — lefusal of applica- 
Han — Oompmsation under section 26(3 o/ Criminal ^Procedure Code (V of 
1898).] To justify the application of section 250, a i)ei^soii must he accused 
before a Magistrate of an offence triable by a Magistrate. 

A applied to a Alagistrate of the First Class to order B to give security to 
keep the peace (section 107, Criminal Procedure Code, 1898). The Alagistrato 
after inquiring into the malter discharged B under section 119 of the Criminal 
Procedure Code and directed A to pay B Es. 50 as compensation under section 
250 of the Code. 

J/eld, tha.t the award of compensation was illegal. The institution of proceed- 
ings under section 107 of the Criminal Procedure Code was not an accusation of 
an offence triable by a Magistrate within the meaning of section 250 of the Code. 

Queen-Pmpress v. Lalchpat ((1893) 15 All 365) follo’wed. 

& Gotinb Hanmant ... ... ... (1900) 25 Bom. 48 

— Secs. 269 and ^118 — Offencetrlr 

cMc witlb the aid of assessors tried in fad hy a jury —Trial hyjury^ — Appeal on 
a mailer of fa(jt--Practice--Frocedttre.'] Under section 418 of the Criminal Proce- 
dure Code (Y of 1898) no appeal lies on matters of fact where an accused i>erson is 
convicted by a jury on a charge which ought to have been tried with the aid of 
assessors. 

All accused x^erson was charged with and tried for offences under sections 302, 

304 and 325 of the Penal C;de (Act XLA^ of I860). Under ^ the first of those 
charges he "Was triable by a jury. Under the latter two he was triable with the aid 
of assessors. He was, however, tried for all three offences by a jury who found 
him guilty on the third charge. The Judge accepted the verdict and sentenced 
the accused to four years’ rigorous iinx)risonmeiit. The accused a|>pealed. 
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Ileld^ by «• Enll Beneb that under section .418 an appeal lay in this case on 
matters of lav/ only and not on matters of fact. 

Pe/’ Jenhhis. — The words in section 41S of tli«> Criininal Procedure Code, 

1898, when the trial was by jury’* mean v/hen the trial in fact was b}- jury • 
and not ‘"when the trial should have been by jury.” 

Jtoa-EMPEBori V. Paiibhushankak. ... (1001) 25 Bom. GSO 

CEIMINAL PEOCEBUBE CODE (ACT T OE 1398), Bscs. 234, 2B5 and dZI— T rial 
with aid of assessors — Trial with the aid of one assessor only — Legality of 
suck trial-^Assesso7^si] In a case triable by a Court of Session with tlio tiid of 
assessors, one of the assessors being ill, the trial commoiieed and ended with only 
one assessor. 

Held, that there was no legal trial, that the proceedings must be set aside and 
a new trial directed. 

Section 537 of the Criminal Procedure (Act V of 1898) had no aprdication to 
STich a case, as the Court was not properly constituted. 

King-Empeeor r. Jaybam ... " ... ... (1901) 25 Bom. 60 i 

...» — Siscs. 837 AND 339— 

tendered and accepted-- Evidence given and pa'idon withdrawn hy luaglstrate — 

■ Forfeiture of pardon must he proved — When may fo7feilm'^e he declared and 
pardon witlidraion,'] A comiuitting Magistrate having, under section 337 of the 
Criminal Procedure Code (V of 1898), tendered a pardon to one of three accused 
persons, examined him as a witness, Snbseciuently, however, the ALagTstrate, under 
section 839 of the Code, withdrew the pardon on the ground that the accused had 
wilfitilyy'onceaied a certain fact connected with the oifenee, and he committed him 
along with the other accused for trial at the Court of Sessions, where he v/as fouml 
guilty. In giving* judgment the Sessions Judge expressed liis ophiion that the 
Avithdrawal «tf the pardon by ^t]ie Magistrate was iliegfd, (i) because such with- 
drawal could not be made until the clcse of the trial aiul should be made by the 
Court of Sesvsions, and (2) because the fact, the alleged eOiicerdment of which was 
the ground- of the withdrawal, had not been proved. The accused, liov/ever, was 
found guilty and sentenced. : On ai)peal to the H ig’h Court— 

Seld) that the conviction and sentence should be set aside on the ground that it 
had not been proved that the ])ardon had been £o if cited under section 3o9 of- the 
Oi’lminal Procedure Code (V of 1808). The alleged feet, tlie eoncealinent of 
which was the ground for withdrawing the pardon, had n.ot been proved. If the 
pardon which liad been granted Lad not been forfeited under section 339, it was 
still in force and tlie accused should be discharged. 

^ As the law stands the question in such cases is whether the accused lias forfeited 
liis pardon by some act of his otvn. The question is one of fact in wliiidi tlie 
Magistrate may hold one opinion and the Se.ssions Judge anotlior as may liappen 
■ in the ease of any other question of fact in issue in the ca-se. The Sessions 
Court has to determine for itself on the evidence wdiother the pardon has been 
forfeited; for if not, the accused, who has accepted such pardon, cannot be tried. 

Qwrtfre,— Whether the examination at the committal ]jroceedings before the 
Magistnite of a person who had accepted a pardon satisfies clausa 2 of oeetion 337 
, of the Code which provides that every such person shall be examined as a witnoss 
""in the case'’ or whether such person must be cxaniinod as a witiioss at tl^o 
« trial” 

Queen-^Empiress v. Bhm (1898) 23 Bom. 493 doubted. 

, E:tnq-Emi*ibor v/Bada .... . ... (lOOl) 25 Bom. (575 

— .. — 337 AND #4— 

« j of ^prosecution jJischarfje — Acgidital'— -‘Evidence — iJischaryed persons called ys 

■' ■■ d.;, Witnmes-CompeUnt witness -pmdke.'] Where the Public Prosecutor with the . 
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COP. !^£nt ol t-lie Court wltlidrew froni tlieproseentioii of, two out of several accused 
persons tried jointly for an offeuce under section 4 of the Granibling Act (Bombay 
Act IT of ISriT), and the two accused were thereupon discharged under section 494 
or tire Cnioliinl Procedure Code (Act T of 1898) and then examined as witnesses 
» for the prosecution* 

ILeliL p’^Pir't worth, J., dissenting), that the persons so discharged u’ere coin- 
peient witnossos. 

. , Queen -Em PUB ss.^x Hussein Haji ■ ♦** ■ «f#t (1900) 25 Bom 422 

CrJ,I\IlhiAL PEOCEDURE 0 0 DE ^( ACT Y OF 1898), Sec. Dll—Dls^^oua of stolen 
irropcrrt-^ on con'oiciion of Hie tliief — BabashaJii coin — Legal tender — Customary 
coin.l A witness for tlie prosecution in the case of theft produced a sum of money 
in Babasiiahi (Baroda) coiji (part of the stolen property) whicli the accused had 
paid to him in satisfaction of a. debt. The accused was convicted, and at the close 
of the trial the Court, under section 517 of the Criminal Procedure Code (V of 
ISuS), ordered the money to be restored to the complainant from whom it had 
been stolen. 

Held, that the order was rigdit. The stolen coins were not current coin of the 
realm and was neither by Statute nor by the law of merchants in British India 
a legal tender. The property in them did not, therefore, pass by mere delivery, 
but remained in the complainant. 

'Collector of Salem 7 Mad. II. C. M. 233, and Empress v. Joggessur MoeM 

(187S) 3 Cal. 379 distinguished. 

JAU M.vrHuu Lalbhai ... ... (1901) 25 Bom. 702 

BAUCtHTE R-IN-LAW— Her claim, to rnaintemnee against .self- acquired property 
devised hg her fail ler- in-law- — Illndtc Law — Ma-intenance . 
u'i-:^ee''IIiNDU:LAW;:;;MAiNTENANCE i; 

debtor and CREDITOR“--i^r£ 2 (!id?deri^ Conveyance — Sale by debtor in order to 
defeat an ewecidion — Intent to defeat or delay creditors— Transfer ofEroperty Act 
(IV o/‘1882), Sec. 53-13 Elh. C. 5 and 2f Elu. C. 4. 

See PuATJDrEENT Conyeyance ... ... • ...202 

DECREE— Erocedwre Code {XIV of ISSf), Sec. S!)5^ EateaUe disirihution 
under .several decrees — Decrees must be against same fidgment-deblor — Decree 
against Judgment-dehtor — Sidoseqmnt decree against his legal representative and 
his estate. 

A8eeCmLPEOoEDunEGo.BE,.. ... ... ... *,.494 

'.^Mortgage— Account of decree included in the mortgage — Agreemmi to give 

iime— Sat isfactmi— Civil Erocecliire Code (XIFo/1882), Sec 257/1. 

i8ee OiYiL PnocEDUiiE Code ... ... ... .,.252 

DEFAMATION OF lYIFE —Complaint by husband — Aggrieved qmrtif — Criminal 
Erocedure Cod-e {Act V o/lSi^S), .s*ee. 4 (/^), Chap. XF, Eart B, secs. 191, 195, 

193, 198, 199, and sec. 345 — Eenal Code {Act XL V oflSQOf See. 4:99, Ewpl. I, 
AS'cc'Ceiminal Piioo-EDUEE Code ... "... ... .,.151 

DEKKHAN AG RIOULTUPJ.STS’ RELIEF ACT(XYriOF 1879), Sec. 3, Cl. (.r)- 
Lrmd Bevemie—Snit for land revenue not a suit for rent-] A suit for land 
revenue docs not fall under section 3 of the Dokkhaii Agriculturists* Belief Act 

The liability for land revenue does not spring from a contractual engagement, 
omd a claim in respect thereof is not one for rent or damages witliin the meaning 
of danse (.r) of sec lion 3 of the Act. 

Sheik Qulaax Jilahee zu Kashinath Bapuji ... (1900) 25 Born. 244 
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DOCUMENT— of a dooimmt — Material altemtion-^Materkd altera^ 
tioa in a iGvitten achno%vUigm.cnt of a debt does not render it inoperative and 
inq/leeim — Limitatio7t,] The rule o£ English law that a material alteration of a 
document by a party to it after its execution without the consent of the other 
party renders it Yoid, is in force in India. 

This rule does not apply to documents which are not the foundation of a 
plaintiff's claim, but are merely evidence of a defendant’s pre-existing liability. 

A written acknowledgment of his liability by a debtor which is intended merely 
to save the bar of limitation and not to give a right of action, is not within the 
rule. 

At-aiaium r. IhiEDRAii ... ... ... (1901) 25 Bonn 610 

ENCROACHMENT — ’^Estojjpel— Acguistion of land under sec. 20 of Bombay Act II 
of 1876 — Vendor and Furckaser^Land llevenue in Bombay — Assessment — 
tFnlumcement of assessment — 'Bombay Act II of 1876—Fur(‘kase — land from 
GoYemment, 

Bee LA 2 fi) Reyejtge ••• '*t« «•« .*»* 752 

ESTOPPEL — Bcmh — Banker and customer — FassA)ooh — Cheq^iie lodged by customer 
for collection — Effect of entry in ciistomer’s pass-book of suck cheque as if 
collected* 

jS'ccBank ... ... ... ... ... ...499 

ESTOPPEL — Eoldence Act (/ of 1872), See. 115 — Land Revenue in Bombay — Assess^ 
merit — Enhancement of Assessment — Bombay Act IT of 1876 — Sale of land by 
Government to a purchaser assessed at a certain rate — Subsequent enhancement 
— . Vendor and Burchaser. 

LaXD REVEyiTE ... ... ... ... 714 

Land Revenue in Bombay — Assessment — Enhancement of assessment — , 

Bombay Act II of IS7Q-—Fiircliase of land from Governrnait — Encroachment— 
Acquisition of land under sec. 26 of Bombay Act II of 1876 — Vendor and 
Ptirchaser. 

See. Land Pve venue ... ... ... ... ... 752 

ESflT>EI\CE--Confession--'Gonfessmiof an accused while in custody of the FoUce — 

Duty of Magistrate when such confession is made — Bessions Judge — Dufy of — 
Criminal Procedure Code {Act V of 1898), Sec. 160 (3) — Evidence Act {I of 
1872),, S'ec. 24.] When an accused person has been in custody of the Police and 
has made a confession, it is important that the Magistrate before recording such 
confession under section 164 of the Criminal Procedure Code (V of 1898) should 
ascertain how long the accused has been in custody. If there is no record of that 
fact, it is the duty of the Sessions Judge, before holding the confessions relevant 
under section 24 of the Evidence Act (I of 1872), to send for the Magistrate and 
satisfy himself on the point. 

Queen-Empeess V . Naeayan ... ... (1901) 25 Bom* 543 

— ^ Confession — Retracted confession — Evidence Act (I of 1872), Bees. 24, 

30 and W— Deposition of a deceased witness — Admissibility of stick deposition in 
subsequent proceedmgs.l A confession duly recorded and certified under section 
Procedure Code (Act V of 1898) is admissible in 
against the person making it unless shut out by the provisions of section 24 of the 
Indian Evidence Act (I of 1872). 

' A mere subsequent retraction of a confession which is duly recorded and 
certified by a Magistrate is not enough in all cases to make it appear to have been 
unlawfully induced. 

The law in India is not identical with the law in England on the relevancy and 
, admissibility of confessions, , - _ ‘ 
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Ihhpemb%v Y. Balpa Bagdtt (1S9S) 6r. Eul. iJlo* S) dissented fi’oin. 

Reg, Y. Bafmnt (1874) 11 B. H. C. E., 137) followed. . 

Wliei’e a witness for the prosecution was examined before a Ooinmltting Magis- 
fixate, but was not eross-exainined, and then died before tlio case came on for trial 
tt) the Sessions Court, and his deposition was tendered in evidence at the trial, 

Kelcl, that the deposition was admissible under section 33 of the Evidence Act 
(I of 1872), 

Qtje]3X-Empp.,ess 4?. Basvanta ... ... (1900) 25 Bom. 168 

EVI’DE'NGE — Bkehanjed persons called as toUnesses — Co}npetent leilness — Fra of Ice 
— Ca^lminal Procedure Code (Act Fo/*189S), 337 and 494 — Withdrawal 

of prosecAition — Discharrfe — Acquittal.] Where the Public Pi’osecntor witli tlie 
consent of the Court withdrew from the prosecution of two out of several accused 
persons tried jointly for an offence under section 4 of the Gambling Act (Bom.,, 

Act IV of 1887), and tbe two accused were thereupon discharged under section 404 
of the Criminal Procedure Code (Act V of 1898) and then oxaminod as witnesses 
for the prosecution. 

Hdd, (Whitworth, J., dissenting) that the persons so discharged were competent 
witnesses. 

QunEN-EiMPEEss V. Hussein Haji ••• ... (1909) 25 Bom. 422 

^Bocumentary evidence — Old reports of panelid Its — Claim to a vatan 

e:eisting from Ifaratka rule.] Title to an inheritance devolving upon a single heir 
was contested between the parties representing, respectively, tvfo lines of descent 
from the same ancestor. Pie had three sons whose posterity eoiitiinied in three 
lines till the extinction of the senior line of descendants in ^18 7 7. On this, the last 
of the younger of the two surviving lines claimed to have his right to the succesdori 
declared. 

The question was whether an ancestor of the claimant had adopted as his son a 
member of the family born in the senior line. The decision depended on the 
weight to be attached to entries in old documents. These were reports by jjan- 
chditsto the Collector of the j^ears 1819— 21, jn’eserved among the Mamlatdar's 
records, and they related to questions of succession between the heads of the family 
lines, disputing then, as were their successors now. The authenticity of the report 
w^as not impeached. But the adoption now in question could hardly have been the 
point then in dispute, and the entries as to it had been tampered with. 

The enquiry, however, into the history of the family was minute, it took place 
before a competent local tribunal, and the report was signed by the plaintiff*s 
grandfather. The findings were held strong e\ddeaco in matters of family pedigree. 

The decision of the High Court, which had dismissed the suit, (after bringing 
home the fact of the part obliteration of the entry to the p>laiiitiJf), was, on the 
evidence, maintained. 

A.TAB Bingie tu Hanabhait ... ... ... (1899) 25 Bom. 1 

. — ^Byinq declaration — Indian Penal Code {Act XL Y of 1860), Sec. 896.] 

Appellant was convicted and sentenced to transportation for life on a charge of 
daooity. The most material evidence for the prosecution was the statemsht,^ in 
. the nature of a dying declaration, made to the jamadir of Police by on© Fakiria 
Sliimpi, who received wounds during the dacoity and who died before the trial 
commenced. 

The Assistant Surgeon, who made the post-^mortem examination on the deceased, 
was not called, being on leave, but the Civil Surgeon, on a persual of the notes left 
by the Assistant Surgeon, gave evidence that the cause of death of the deceased 
was pnournonia aggravated by a stab. In the notes themselves no cause of death 
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was given, and there was no evidence as to how the pneumonia was aggravated. 

No explanation was given as to how the opinion was formed that the pneumonia 
was aggravated by the injury, and there was nothing in the notes to support it. 

that the statement of the deceased ought not to have been admitted in* 
evidence in the absence of evidence to show that his death was caused or accelerated' 
by the wounds received at the dacoity, or that the dacoity was the transaction 
which resulted in his death. 

Impeuateix V. Eudka «•« (1900) 25 Bom. 45 

BYIDINCE — FaUc evidence not actionable — Conspiracy to give false evidence — 
Cmtse of action. 

No civil action lies against a witness forgiving false evidence, and the fact tliat 
the evidence is given in pursuance of a conspiracy to obtain the conviction of the 
Accused person does not .make any difference. The only remedy against a false 
witness is a prosecution for perjury. 

Where, therefore, a plaintiff sued three defendants for giving false evidence 
against him in a trial at Bombay, alleging that it was done in pursuance of a con- 
spiracy entered into at Hyderabad to obtain his conviction. 

Meld^ tliat the plaint disclosed no cause of action. 

Templeton v * Laurie . •*. ... (1900) 25 Bom. 230 

EVIDENCE ACT (I OE 1872), Sec. 24:— - Confession — Confession of an acemed- 
v:kile in custody of the Police — JDniy of Magistrate when stich confession is 
made— Session Judge — Puty of— Criminal Procedure Code (Aet V of 1898), 

Sec* {Z)— Evidence. 

Evidence ... ... ...543 

— “ — * — Sec. 32, Cx. 4 and Sec. 42 — Judgment of Foreign 

Court — False statement in trade-marJe — Deception — Evidence — Admissihility of 
judgment of F'oreign Court— Trade-marh, 

Trade-mark ... ... ... ... 433 

— — — Sec, 1 10 — Efeci of ^dedniiffs posessslon — Presump- 
tion of title — Evidence‘ — Possession — Declaration of 11110 — Suit by person in pos- 
session for declaration of title— Burden of proof Tbe plaintiffs brought this suit 
in 1898 for a declaration that certain land in tbe village of S. belonged to them, 
and that they might be confirmed in possession. They alleged that they purchased 
the land in .Inly 1888, from the palel of the village, and had been in possession 
ever since, and that their vendor had previously been in possession. They now 
sued because their possession had been threatened by the orders of Government 
officials. It was admitted that the plaintiffs had been in actual possession since 


The District Judge held that the burden of proof of title to the land lay upoti 
the plaintiffs. He was of opinion that they had failed to prove it, and ho dismissed 
the suit. 

J/eH, Jenkins, C.J., and ExANADe, J. (Whitw’-oeth, J., dissenting), that 
the plaintiffs being in possession (not shown to have wrongfully original ed) such 
possession was good against the whole world except a person who could show^ better 
title J that the burden of proving such title lay therefore upon the defendant ; that 
he had failed to prove it ; and that, therefore, the plaintiffs wore ontiiled to the 
declaration sued. 

Whitworth, J, : That the evidence did not show such possession in the 
plaintiffs as under section 110 of the Evidence Act (I of 1872) shifted the burden 
ot proof upon the defendant j that, prior to the alleged sale to the plaintiffs in 1888, 
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til© defendant} iiad been in tlie position of an absentee owner of tbe land in 
question represented partly by the village officers and parly also by the village 
coniiouiiitys and that lie might be said to he in possession ; that the sale to the 
plaintiffs in 18 S8 by the palel of the village, who should have protected the 
'defendant's interests, was a wrongful act; that the plaintiifs were therefore not 
relieved from the burden of proving their title, and that they liad not proved it. 

Per Eastade, J. : — 'When a person in possession of land has been dispossessed 
and sues to recover it, the fact of his previous possession will not entitle him 
to a decree nnless he sues under section 9 of the Sped fie Belief Act (I of 1877) 
within six months of the date of dispossession. If lie sues after the six months 
have expired, he must prove ii primd facie title. In such a case he is entitled to 
a decree unless a superior title is p>roved on the other side. It is in reference 
to such cases that it has been held that possession is evidence of title, and that 
the plain titf who proves such possession and subsequent disturbance, shifts the 
burden of proof on the defendant when the pi'ma facie title is made out. Wheif 
no such prmdfttcie title is made out by tbe plaintiff who asks for a declaratory 
decree, ho cannot obtain that decree on the mere ground that he was in possession 
and the defendant had no title. Mere wrongful possession is insufficient to shift 
the burden of proof. 

Hamantray V, Secretary of State .for Ixbia ... (1900) 25 Bom. 287 

EXEOUTIOfsT — Decree — Sale In e.eecution — Civil Froeedure Code (Act XIV of 
1882), Secs^ 310 A and 241 (c)~-Order refminp to set aside a sale — Appeal from 
s'uolb orden"] An appeal lies from an order passed under section 310 a of the 
Civil Procedure Code (Act XIY of 1882), refusing to set aside a sale where the 
dispute relates to the execution, discharge or satisfaction of a decree and thus 
comes within section 244 (c) of the Code. 

Murlidhar -y. Anandrao ... ... , ... (1900) 25 Bom. 418 

Sale— Civil Frocediire Code {Act X of 1877), 234, 248, 311 — 

Decree — Death of judgrnenCdehtor after decree. Mit before execution — Sale in 
execution ^cithout notice to legal representatives — XoUce given to wrong person — 

Title of purchaser at such sale -Sale irregular hut not a nidlitg—Siut to set 
aside such sale must he hr ought within one gear — Limitation [Act XV of 1877), 
art. 12.] An account and redemption, of a mortgage effected in 1877, were 
refused where the mortgaged iiroperty had since then been sold at a judicial sale 
in execution of a decree. The plaintiffs were the heirs representing the mortgagor. 

The purchaser at the sale was the mortgagee. The sale took place after notice 
Md been wrongly ^served upon a person who was not the legal representative of 
the judgment-debtor’s estate. The executing Court had erroneously decided that 
he was to be treated as such representative. 

IMd^ that the judicial sale was not a nullity, and could not be treated as 
invalid, notwithstanding this irregularity, even though a material one, for the 
jurisdiction of the Court to execute had been complete throughout. It had not 
been lost by reason of the above error, and had empowered the Court to decide 
wrongly as well as rightly. 

On an irregularity such as tbiwS the ^grieved party had his remedy by taking 
within due time the course prescribed in section 311 of the Civil Procedure Code 
(X of 1877), or siung for getting the order set aside. That course had not been 
iollow^ed witliiu the period fixed by art. 12, schedule II, of the Limitation 
Act XV of 1877, one year from the confirmation of the sale, which was valid, 
and formed a defence to this suit. 

Faswaniapa v. Fami ( (1884) 9 Bom. 86) distinguished. There the Court 
actually had not the jurisdiction which it purported to exercise. Here the Court 
having jurisdiction had by its decree established the debtoi-’s liability and. was in 
the process of working it out, against Ms estate, when the irregularity took place. 

Malkarjuk Xarhari , ' (1900) 25 Wn. 337 
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Page. 

GCJAEDIAISr — Minor — Guardian appointed of ^onipeH^ of a minor who ifxis amcmher 
of a Joint Hindu famitij and tlio p^opert^ was joint pir ope? t]j — Sanction given for 
mle of joint propert'ij in icliioh minor had a share--- Jurisdiction of Ilic/h Court, 

feMixVOii ... , ... ' ... ... ... 353 

GUARD IAN AND W A RD — Min or — Practice — Procedure — Siiccessi on Certifea te 
Act ( VII of 1S89), Sees, 6, 7 and 9 — Simimry proceedings — Qttestlons of disputed 
adoption not to he determined in sticli proceedings— Security — Guardkms's right 
to certificate on behalf of minor • 

An a.ppllcation by a guardian of a minor is not contemplated by section B, clause 
(f^), of Act YII of 1889, Tvliicli only permits the petitioner? who claims the right 
for himself, to apply, 

Gulabchand V. Moti Ohathaji ... ... (1900) 25 Bom. 623 

HIGH QOVmi^Peference to Elgh Court-Civil Procedure Code (X7Fo/ 1882) 
secs. 617, 647 and 589 — Practice— Procedure, 

See PRACTICE ... ... ... ... ... ... 327 

HINDU LAW — Adoption— Adoption hj a mother succeeding to h-er son wlio has been 
married— Ceremonial competency of the son no bar to the adoption — Onlg limit- 
ation to a mothers right to adopti] A mother sneceeding as heir to her deceased 
son who has left neither Tsidow nor issue, is competent to adopt, notwithstanding 
the fact that her deceased son had attained ceremonial competency by roarriage 
investiture or otherwise before his death. 

The real limitation on a mother’s right to adopt when she succeeds as heir to her 
son does not depend upon the investiture, marriage or ceremonial competency of 
her deceased son, bnt upon the question whether by sncli adoption she derogates 
from any other rights save her own. 

Jivaji Krishna, the holder of a Kulkarni vatan, mortgaged the vatan lands to the 
defendants in 1879. He died in 1884 at the age of thirty without issue. His 
wife hud predeceased him and his mother Tulsava therefore succeeded as heir. In 
1894 she adopted the plaintili'^and died shortly afterww'ds. In 1896 the plaintiff 
hrouglit this suit to set aside the mortgage and recover the mortgaged lands. The 
defendants contended {inter alia) that Tulsava’s right to adopt had been 
extinguished because her deceased son had been marriccl and had attained cere- 
nioniiil competency, and that the plaintiff s adoption was thei'eforo invalid and his 
suit could not be maintained. 

Held, that the plaintiff’s ado])tion by Tulsava was valid, inasmucli as it only 
aifected her own interests and did not aifect the vested rights of others. 

Venkappa r. Jivaji Keishna ... ... (1900)25 Bom. 306 

— Bicyamushgagana adoption — Power of a Hindu widow 

to give atmg an only sen in adopiiioiti] A Hindu widow can make a valid gift of 
her only son in adoption. 

The po\ver of giving and taking an only son- in adoption in the 
foriii is not confined to brothers, but may also be exercised by their widows. * 

Lahshmappa v. Bamava ((1875) 12 B, H. C. E., 364) explained and distinguished. 

Keisej^-a, V. Paiuilshsi ... ... ... (1901) 25 Bom. 537 

^Adoption — Gift of a son in adoption by a Hindu convert to Maho- 

medanism — Validity of such adoptioni] A Hindu father does not lose his capacity 
to give his son in adoption by reason of his conversion to Alahomedanism. 

Queer e, whether this holds good in the case of Brahmans, among -whom the 
Patiadioma ceremony is nece.ssaTy. 

Plaintiff, a Rajput, whose natural mother ■was dead and whose natural father 
had become a convert to Mahomedanism, was given in adoi>tion by his uncle to 
•whom the natural father had given the necessary authority. 
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tiiat the adoption was valid. 

Shamsing v* Sa^'tabai ... * ... (il'Ol) 25 Bom. 551 

HI!NI)U LAW — Inheritance, — Brother's grandson preferred to widow of a daughter^^ 

Tlie widow of a dangliter’s son is not entitled to sueceoci to the esiale of lier ' 
husband’s maternal grandfather in preference to the maternal grand fatherV 
separated brother s grandson. 

Vallabhoas Sakabbai ... ... ... (1900) 25 Bom. 2B1 

Joint familg — Self-ac^iuisUion — Partition — Burden of proof — Find- 
ings of fact — Findings based upon presumptions onlg— Second appeal — Fraciice,'] 

In a suit for partition brought in 1898 the plaintiBs claimed a share in the income 
of a certain inafm village which had been purchased by the defendant in 187-h The 
defendant pleaded (fif) that it was his self- acquired property; and (5) limitation. 

The Court of first instance rejected the claim, but in appeal the Judge held that the 
burden of proving self -acquisition and exclusive enjojunent lay upon the defendant, 
and that in the absence of such proof the presumption was in favour of the p)lam- 
tiffs. He therefore reversed the decree and awarded the plaintiffs’ claim. On 
appeal to the High Court, 

Eeld^ (reversing the decree and remanding the case for re-trial) that the burden 
of proof lay on the plaintiffs. It was for them to show that the purchase Lad 
been made out of ancestral funds and they were also bound to prove that they 
had been in receipt of their share of the income. T'hat burden could not be 
shifted on to the defendant, who acquired the property and in whose name and 
possession it had admittedly been for years. 

YiNayak V , Datio ... ... ... (1900) 25 Bom. 367 

•■-‘-•‘~^Mamte‘nance~-‘I)augliier’in’lavo — Eer claim to mahdciianen against 

salf-acquired property demised hy her father Jn-lau\~\ The v;idow of a predeceased 
unseparated son has no right to maintenance from a person to whom her father- 
in-law has bequeathed the whole of his self-acquired propeity. 

Yamunalai v, Manuhai ((1899) 23 Bom. G08) r|^ferred to and distinguiahod. 

Bai Pabvati V. Taevahi Bolatbam ... ... (1900} 25 Bom. 263 

— 'Widovj — Alienation hy uido'W of land inherited frornhtr husband — 

Beversioner— Consent of ?'eversio7ier to alienatmi'-'Suhserpttent claim hy sou of 
consenting reversioner to set aside alienation^] One Oo^ind Bhagwant died, 
leaving him surviving a widow Eadhabai, a sister Bhimabai and her son Yenku- 
tesh. Eadhabai alienated to the defendant five plots of land inherited by her" 
from her deceased husband. Two of them (Hos. 495 and 496) W’ere sold wdth the 
consent of Yenkatesh to defray the expenses of his marriage. Their sale- pro- 
ceeds were received byYenkatesli and the sale-deed wms attested by him. The 
other three plots (Nos. 497, 498 and 499) were relinquished hy Eadhabai in favour 
of the defendants, as she was unable to pay Government assessment. The plain- 
tiff was the son of Yenkatesli and was born after these transactions. After the 
sale and relinquishment in favour of the defendants, Bhimabai died, then Venka- 
tesh, and in lt:89 Eadhabai died. In 1897 the plaintiff brought the present suit 
as reversionary heir of Govind Bhagwant against the defendant to recover nos- 
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TIUSBAI^D AND Defamation of mfe — Gom^lamt hy husland-^-Agrieved^ 

par-tij — Criminal Froeednre Code {V of 1898) See* 4 (//) 07i> XF pt Bf Sees> 

191, 195, 195, 198, 199 and See. Z4o-^--Fenal Code {XLV of I860}, Sec. 499 

.fej?/. J. 

See CeiminaXi Peocedube Code "... ... ' ... ... 151 

— ParsisSiiU for restitution of conjugal rights — Zzmto- 

tio 7 i — JLiinitation Act (XV of 1877), Sec^ Sl,Zi Sch. II) Ai't. 35 — Farsi Marriage 
and Fivorce Act {XV of ISQo),'] A suit under the Parsi Marriage and Pivoree 
Act (XY of 1865) by a wife for the restitution of her conjugal rights is barred by 
the lapse of time when restitution has been demanded by her and refused by 
the husband being ol: full nge and sound mind more than two years prior to the 
commencement of the suit. 

Dhanjibhoy V. Kieabai ... ... (1901)25 Bom. 644 

IXHEPITAXCE — Bf others grandson preferred to vldow of a dmightefs son-^ 
liimlu Law. 

Sec I-IiEDiT Law ... ... ... ... ••• ... 281 

INSOLYEXCY—Prej^jer^'^/ subject to mortgage of insolvent at date of insolv&ncg-- 
Indian Insolvency Act {Stat. 11 and 12 Vict.yC. 21)) Sec. 23 — Beputed ovjnership 
— Fixtures — Goods and chattels— Begistration of mortgage — llegistration Act 
{III of 1877), See. 17.] On the 23rd June, 1893, one Yishram Meghji, the owner 
of a hour mill, mortgaged all the machinery, engines, plant, stock, implements, 
utensils, trade fixtures, chattels, and effects specified in schedule annexed to the 
deed of mortgage to the plaintiff for Es. 8,000 then advanced, and power was glYen 
to the piaintitr to sell the same in default of payment. In March, ^1899, Yishram 
Meghji became insolvent, and bis estate thereupon vested in the Official Assignee. 

The plaintiffi claimed the mortgaged property, hut the Official Assignee contend- 
ed that under section 23 of the Indian Insolvency Act (Stat, il and 12 Yict,, .c. 21) 
he was entitled to it as property which with the consent of' the true owner was in 
the possession, order, or disposition of the insolvent at the date of insolvency. 

The property ’was sold by consent and plain tiffi brought this suit to recover the 
proceeds. Prom the evidence it appeared that the greater portion of the mort- 
gaged property consisted of articles fixed to various parts of the flour mill or of 
the machinery therein, 

EeU^ as to the articles not so fixed, that the plaintiff was not the tme owner 
of these and that they >vere not therefore within the section and passed to the 
Official Assignee, 

2. As to the fixed articles that they were not goods and chattels in the posses- 
sion, order, or disposition of the insolvent as the reputed owner and that they 
. \vere not in his reputed ownership withiu the section. The plaintiff was therefore 
entitled to them or to sucli portion of the proceeds of sale as represented their 

• value. 

It was contended that the fixed articles must either be goods and chattels or 
immoveable property, and if the latter, they could not be affected by the mort- 
gage deed, as it was not registered, and the charge in favour of the plaintiff was 
therefore invalid. 

Eeld) that the question of registration depended on the Eegistration Act (III 
of 1877), which requires the registration of all assurances of immoveable proper- 
ty. The fixed articles in question did not fall within the definition of immove- 
nble property contained in section 3 of the Act, not being attached to the eaiih 
or permanently fastened to any thing which is attached to the earth.’ ' Section 
17 of the Registration Act therefore did not apply, 

Fixtures are not goods and chattels within the rules of reputed ownership laid 
down in section 23 of the Indian Insolvency Act (Stat. 11 and 12 Yict., c. 21). 
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Fmal OocU iAtt XLY 0/ 1860), —37 anH 38 Viet,, c, 27, 3.] x-resiuencv 

Magistrate has authority to charge, convict, and sentence under the Indian Penal 
Code (xVct XLY of 1860) a person who has committed an offence in a British ship 
dnrmg her voyage on the high seas. The law applicable both as regards procedure 
and pumshmont is the Indian lavr. ^ ^ 

Ivtk(t The Ohibf Offices of S. S. Mushtabi ’* ... ( 1001) 25 Bom* 

’ 1865, 01. n-B^well-^-Teraporanj residence when 

sujdicieni to grve jLird The defendant, who was Political Ao-ent at Kollul- 

pur, left iColhiinir on the 6th March 1900, route iov England on a year s 
turlough. He arrived in Bombay on the 7tii Maroli and sailed for England on 
the 10th. While the defendant was in Bombay {viz, on the 8th Alarch) tho 
plaintiff presented a plaint against him, in the heading of whieli he (defendant) 
was stated to bo then residing at Malabar Hill in Bombn.3% The nlaint in' the ' 
iirst instance was rejected for want of jurisdiction. On appeal, 

^ Held, tliat the temporary residence of the defendant in Bombay under 
circumstances gave tho Court jurisdiction, mid that the plaint shoiili be ad 
. 'ted.' 

For the purposes of jurisdiction a man may be said pHmd facie to dwell where 
he is staying at any particular time, but it is open to him to show that he is not 
dwelling there, but at some other place. The defendant had no residence at 
ilolhapur at the time the xilaiiit was presented, and must be taken to have thmi' 
been dwelling in Bombay. 

; Wbay ... ... ... (1900) 25 Bom. 170 

~ piatricU—Eefe^iice and appeal in a erimiml ease 

f. District, Act 
Tivt . k*® <-olie«tor ot Kliandosh, iii kis capacity of Political Agent for 
the Mehwasi Estates, oonvietecl the accused of murder committed at a vi1la°'o in 
the fecbeduled Districts, and sentenced him to transportation for life Heathen 
forwarded the proceedings to Gfovernment for conflrmatiom The accused also 
appealed to Government against the conviction and sentence. The Government ' 
thereupon directed the Political Agent to submit the proceedings to the High Court 
under Buie 00 of the Ptules promulgated in 1855 under section's of Act Xl of 184G 
The appeal presented by the accused was also forwarded to the Hio-ii Court The 
question arose as to whetlier the High Court had jurisdiction to dispose'of tin- 
reference, the appeal being rejected as not allo^vecl. 


Ile/d, that the High Court had jurisdiction. 
ImPEExITUIX V. PvxVTNYA 


(1897) 25 Bom. 667 


;Sf-mall Cause CotvrU Act {IX 0/ 1887), Fch. IJ, Oi 31-.- il/c-;c 

.jm>fits,suitfor~mu^^^^^ Tho plaintiff purchased Mrtain'laud 

in June, 1892, at sale in execution of a decree against It. He did not obtain 
formal possession until June, 1894. The defendant was in actual possession of the 
land iindeuan alleged private sale by R. to him in October, 1892. The plaintiff 
now sued the defendant for mesne profits for three years, viz. from 189A to 1,806 
alleging that they had been wrongfully received by the defendant. * ''' 

Held, that tlie suit fell within the exception of clause 31 of Seliedule TT nf 
Provmckl Small Cause Courte Act (IX of 1887) and not of kt" - 

able bv Courts of bmall Causes, and that, therefore, an appeal lay to Cm 
Court from the Court of the Suliordiiiate Judge. 

Aktosr ». Mah-vdbv ... ... ... (1900) 2.5 Bom. 

~'~77~. -Singi Cause iSuii— Subordinate Judge invested with Small Cav^o 
p-rmhcHon— Small Cause suit tried by a Subordinate Judge under hi, ordlnan, 
:iyrisdietmnr—Appeali\ Where a Subordinate Judge invested with Small Oanse 
jurisdiction, tried a small cause suit nnder his ordinary jurisdiction, 

.B 1882—5 ■ . ’ 
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tHat tlie altered by the mode in which the^""^' 

bnbordmate Judge had excised his jurisdiction and tliat his decree beiiu^ final 
was not appealable to the Bistrict C'Otir ^ ^ 


Shaxkaebhai V* Bomabhai 


(1900) 25 Bom. 417 


JUBISDICTION-Fatoi-i?o«j%^o^ JJJo/ 18?4, See. 18~SuU fm- a declaration of 
ng/it to a share in ayatan, and to participate in the emoliwimits of the vatan^ 
JuiisdichoH oj the Uvil Court to enteHain »xeh auU.] Where the plaintiffs sued 
to obtain a declaration that they were entitled to a third share in a Maha'rki vataii 
and to participate in the profits of the vatan, 

_ 1*W that under section 18 of Bombay Act III of 1874 the Civil Court Ind no 
jurisdiction to make the declaration sought. 

Pm-sha V. Zagmya (1888) 13 Bom. 83) followed. 

Bhita ». Yiihy^ ... ... __ (1900) 25 Bom. 186 

aUEY-jOfencc trialle. with the aid of assessors tried in fact hy a ■iimi—Trial hv iurn 

Obimixal Procedure Code ... 

Cause Court Act {IX of 1887) 
Cbsirt. io possession of land when title to land disputed—Snudl Cause 

Bcb Small Cause Court 


XiA!bj D PBYBIlTXJhj — I^ctnd dEi&oenut^i^BiOTiihMi-^jisBBs^i'iyiv'iri' ^ f 

ment^Bomhaij Act II of 

ment-AeguisHim of land render Sec. 8Q^ofBo£hay ^TuTfim'^vTlT 

Assessment was duly paid at the rates oriffinallv n,o*rppf] imf u i oan t a 
of that year the Collector served the plaintiff with t Snfir*A a i August 

to three annas per square yard 

under section 14 of Bombay Act II of 1870 qn-jl ■ loreupon filed this suit 
suit with costs. On appeal, dismissed the 

assessment. The® ale of^ploUTa 77^^ expS7 stated toT mhaace tho 

30 pies per hurga, and this established a^neciL hWf 

B 0. 2 was sold by the Collector und^r secLK b i * f snmnt. Plot 
Collector having charged the maximum ni-icfl •»>•> II of 1876, and the 

without reserving to himself an v'rio’li^^'m i.i ^ 7 maxininm assessment 

to plotNo. ZthVreasTnSL lfi^e^ As 

was fixed as in the case of plot STo 1 hnown facts was tliat the limit 

OP Bombay ... (I901) 23 Bom 
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assument~J3o'mhay Act JI o/TI/fi^S^rof °f 

" amasedata ceriam rate- -sihs^aent etlfJc t to a purchaser 
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of three separate plots ■were held hy the Trustees of the Free Church of Scotland 
hlisslou under a grant from Government (no deed, however, being exectited) for the 
purposes of a school for native girls. No assessment was paid for a part d the land ' 
and a merely nominal assessment was paid for the rest. Being desirous of transfor- 
lung the school to another locality, the Trustees obtained the consent of Cfovornmeiit 
to*seli the land, and in order to put the Trustees in a position to sell, certain inden- 
tures^w ore executed to the Trustees. Plot 1 was conveyed hy Government to them, 
their heirs and assigns for ever ” siubject to a right of resumption, but without 
any mention of assessment. ^ Plots 2 and 3 were conveyed by Government to them, 
their heirs, executors, administrators and assigns for* over’’’ l)ut in this case the 
conveyance was subject to the payment of all taxes, rates, charges and assess- 
ments leviable or chargeable in respect of the premises or anything for the time 
being thereon.’’ 

On the 2oth August, 1886, one Janardhaii Gopal offered to buy the whole piece 
of land for Es. 32,500, on condition {inter alia) that the wliole property should be * 
conveyed to liim as freehold tenure or for a nominal Government tax.’" The 
Trustees desired to uccept this offer, and communications took place between them 
and Oovernmont wuth reference to it. On the 21st June, 1887, they wrote to Gov- 
ernment stating that it was most desirable that the offer should bo accepted, but 
that the purchaser required that the amount of assessment on the land should not 
exceed what was payable in respect of pension and tax tenure in the same locality, 
and they requested the Government to ask the Collector of Land Eevenue to say 
what the land would be assessed at for the purposes of the land revenue, it being 
assumed that the land was of the pension and tax tenure.” On the 11th Jul 3 q 1887, 
the Government passed a Eesolution in reference to this request as follows^: *^The 
land in question will be liable in the purchaser Mr. Janardhan Gopal’s hands to he 
assessed under the rules ordinarily applicable to land of the same desoriptiom The 
Collector should be desired, on the application of either the Secretary of the Free 
Church Mission or of the purchaser, Mr. Janardhan Gopal, to state what the assess- 
ment of the land revenue will be and what are the rules affecting the amount of the 
assessment.” 

Acting on this Eesolution Messrs. Ardesir Hormasji & Co. as attorneys both for 
the Trustees and the purchaser wrote to the Collector on the 14th July, i887, setting 
^ forth the above Eesolution, and requesting him to fumish the desired information. 

On the 25th July, 1887, the Collector replied : ** I have the honour to inform ^"ou that 
the land will be assessed at tlie rate of nine pies per square 3 u,rd per annum. This 
is the rate of assessment which is charged for Government land in this locality* ^ 

^ , * which has been followed for the last six years.” 

With a view to facilitate the sale by the Trustees to Janardhan Gopal, tlio Govern- 
ment on the 20th December, 1887, granted all the reversion and estate in tlie three 
plots of land to the Trustees, their heirs, administrators and assigns for ever but 
subject to the payment of taxes, rates, charges, assessments leviable or chargeable in 
• respect of the premises or an.ything for the time being thereon. The deed recited 
that the Trustees, with the approval of Government, had resolved to sell the said 
huid and that they had agreed with the said Janardhan Gopal for the absolute sale 
of the sanae to him. 

On the 16th January, 1888, the land was conveyed to Janardhan Gopal, the pur- 
chaser. The parties to the deed 'were the Trustees of the Mission, the Secretary of 
State, and the said Janardhan Gopal, and it recited that the Trustees had agreed for 
the absolute sale of the land to Janardhan Gopal, and with the consent of Govern- 
luent it conveyed the same to him, his heirs, executors, administrators and assi^-ns 
for ever, subject to tbe payment of all rates, taxes, charges, assessments leviable or 
chargeable in respect of the promises.” And the Secretary of State for himself and 
his successors released and discharged the said Janardhan’Gopal, his heirs, executors, 
administrators and assigns from all manner of rights,, powders, authorities and privi- 
leges reserved iu respect of the premises, &c., &c. 
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hi ISOo tlie pTopeitT became vested mid0V a partition in tlie plaintiff, wlio vns 
Jaiiardhaii Go'pff’s son*! ITntil 1899 tlie asses^iinent o£ nine pies per square yard mas 
pniid, but in Angnst, 189^9, tlie plaintiff* roeeived from the Collector a notice under 
section 8 of Boinhey Act II of 1876 that the assessment mas enhanced to six aiii’as 
and six pies per si(uare yard per annum. The plaintiff thereupon filed this suit in 
the Court of the lAevenuc Judge under section 14 of Bomba}- Act II of 1876, con- * 
testing the legality of the enhanoenrent. The Revenue Judge dismissed the suit. \ 

On a,ppoaI to the High Court, 

J/c/i A remersing the decree and setting aside the order of enliancemcut, Ilia, t the 
plaintiff had a right to hold the land for ever on pa}nient of assessment at the rate 
of nino xik'S per square yard per aimnrn; and that the Government had no right io 
enhaiioe the said rate, danardhan Gopal had |)iirchased the property out-and-out 
for its full value. To such a purchirsor the right to enhance the assessment should 
in all fairness have been clearly disclosed. The meaning that a reasonable man 
mould under tlie circumstances ascribe to the Collector’s letter of the 25th July, 1887?^ 
was that a speeiiic limit of nine pies per square yard per annum -was established* 
tfador section S of Bomhay Act II of 1876. That being so, the Government and 
the Collector weie bound. The conduct of Government, coupled rndth the statement 
of Government made on their h8ha,lf for the purposes of the imrehase v'as, under the 
circumstances, such as to create and encourage in the xmtehaser as a reasonable man. 
the belief that he was qairchasing x>^operty substantially mmrth Es. 3S,0(X), and that 
Government were not silently reserving to themselves an unfettered right to destroy 
the Value of that propel ty and practically to confiscate that which had been sold. 

IlADOBi. JastabohakV’. Collectoe.'os' Bombay ... (1901) 25 Bom. 711 


LARI) REYENUE — jlct (XV of 1877), Sch. II, Arts, 110 and l20- 
Assesmeni — Lmd Revenue — Suit for arrears of assessment, 

Assessmeht 


TM 


'Suit for land revenue not a suit for rent — Helchlian AgriGul- 


turists’ Relief Act (HFIIof IS79), Sec. 8, Cl. {x). 
See Dekkhax AcuuorLTURTSTs’ Reliee Act 
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CODE (BOMBAY ACT V O.F 1879), Sscs. h 13, Ic, 18, 19 anb 

^Mdmlatddr’s Comis Act (Bomhai/ Act III of 1876), See. 3—3ImrtlatdHr — 


20 - 

Suhsilhite designated under the Laiul Bemnue Codc~-Fyxercise of the gowers of 
Ildnilatddr,] X substitnte designated under section 15 of the Land Revenue Code 
(Bombay Act Y of 1879) cannot exorcise the powers conferred by the Murnlatddrs’ 
Courts Act (Bombay Act I ri of 1S76) on the Mamlaldar to whoso office ho has 
temporarily succeeded. 

DeOKAV IS’AUAYAlirDA.S ... ( 1 9< l()) tp} g| y 


— — 8ecs. 119, 120 A.NJ) 121— 

Bouidcm} dlspuk-^SciUcmmt of such dispute Ig Colkdor—dvll CoitvRs 
Ja'Hsdktlo?i--'JurlsdlcttonIl Section 121 of tho land Revenue Code (Bombay 
Act V of 1870} must bo read along with sections 119 and 120 of the Code. 

ft is only when a hoimdury dispute arises between the owners of adjoining lands, 
and the Collector is called upon to determine the diexmte, that hia determination 
becomes linal under section 121 of the Code so as to oust tho jurisdiction of tho 
Oivd Court. 

Laksemajt r, Aktui ... ... (1900) do Bom. 312 

LAHRLORI) Ahip TEKAS'T lease — condition'^condltion hlndlng tenant to ro- 
clam lam--Meaning of the word reclaim''— -construction.] On the 16th June, 
ibSo, certain marshy land adjoining the sea comjmising about 760 acres was leased 

^ condition alia) 

that It the whole of it was not reclaimed (mvasddkya) by the end of ten years, tho 
lease might be cancelled.^ At the end of the ten years only 83 acres of" the land 
were actually .under cultivatiom The remainder had been rendered safe a-alnst 




the inroad of salt water. In IMarch 1896, the Government cancelled tlie lease on the 
ground that the plaintiff had not brought the whole of the land into cultivation. 

The plaintiff thereiipoii instituted this .suit, praying for a declaration that the Gov- 
ernment had no right to cancel the lease, and for an injunction restraining it from 
^taldng possession of the land. He contended that under the condition he was only 
*h(n.ind to reclaim the land from^tho sea and that he had done so ; that he was not 
. hound to render the land lit for cultivation, but that, if lie was, he had done so as 
fa,r as it was possible. 

Jldd, awarding the plaintlli’s claim, that on the construction of the lease the 
leim reclaim (/oo.voy/'/d/i'iy«) as used iu the grant meant nothing mcro than re- 
covering the land from the dommioii of the sea, and did not include the further 
eibligationof renderingthelandht for cxiltivation. The plaintiff having erected 
the necessary embankments to shut out the sea wan entitled to say that he had re- 
claimed the land and satisiied the terms of the grant. 

Shamkao Pa^^dhrakg V. Skcretary oi? State for Ikpia... (1000) 2o Bom. 02 

LAH DLOKD AXl) TEISklNT— /ease — Ouster of tenant hj/ paramount owner — Claim 
h’^ tenant against his lessor for compeihsatioii for such ouster — Covenant for quiet 
enjopnent--Bcmages~MeaMimofdamages---TransferofF Ad (IV of 
1882), /S'ec.^108, Cl. (c).l The xvords“ without interruption” in section 108, clauso 
(o), of the Iransfer of Property Act (IV of 1882) give a lessee in India the same 
rights as he would, have under what is known in England as a covenant for quiet 
en][ 03 ''m 6 nt in an unqualified fornu In other words, the lessee is protected against 
interruption by whomsoever it is occasioned. 

Whore the interruption is caused by the paramount owner of the property, and 
not by a stranger, the lessor is bound^to remove the interruption, and if he fails to 
do so, he must iiidemnifj^ the lessee. ' 

A held laud under a lease granted by B for eleven years. B had no title to the 
land, which really belonged to C. In 1895 C dispossessed A. 

. mid, that under clause (c) of section 108 of the Transfer of Property Act (lY) 
of 1882) A was entitled to recover compensation from B. 

Tayawa Gursiiidappa ... ... (1900) 25 Bom. -269 

"T* ^ arrears of assessment — Limitation Act 

% {Jl I' qflSftjf iSch. II, Arts. 110 and 120 — Assessment — Land Metwmee* 

8ec Land Bevenue 

LEASE — Condition — Condition hinding on tenant to reclaim land- 
lord i^eclaim ” — Construction — Landlord and tenanU 
8ce Landloiid and Tenant 


... .♦* 556 

■Meaning of the 


— Ouster qfjenant hg paramount owner— Claim hg tenant against his lessor 

for compensation for such ouster' — Covenant for quiet enjoyment — Damages — 
Measure of dcmages-—Tkinsf^^^ of Dr operig Act (IT of ISSi), Sec. 108, CL{c)— 


Landlord and tenant. 

See Landloed and Tenant 
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LETTER OP CREpiT— of exchange— Meaning of the uord JwnouredD in 
reference to a hill of exchange— Light of acceptor of bill to shipqmg documents i] 
It is in accordance with ordinary mercantile usage for a party presenting a bill for 
acceptance to deliver to the acceptor at the time of acceptance tlie shipping documents 
relating to the goods in respect of which ilie bill is drawm. 

^ The primary purpose of a letter of credit is to secure an obligation to accept the 
hills or drafts drawn under it. An aeceptahee of itself imposes an obligation to 
pay. 

V' here a letter of credit stipulates for security, , the purpose is to obtain that 
security at acceptance, for it is then that the acceptor* s liability on the draft arises. 
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A letter of credit addressed by tiie finn of S. E. & Co. to tlie defendant stated 
that Ills drafts to the extent of £4,000 would be duly bonoured by xis against 
delivery of gbipgiiig documents and invoices.” A bill was drawn by tbe defendant 
upon tbe firm against this credit and was sold and banded over by him to the Bank, 
together witb sbipping dociinionts relating to a consignment of goods made by bim * 
in respect of wbicb tbe bill was drawn. The Bank presented tbe bill to S- E. & Co., - ^ 
by whom it was duly accepted, and tbe Bank thereupon banded over tbe sbipping 
documents to S. E. A Co. When tbe bill became due, tbe accejitors (S. E. & Co.) 
did not pay, and tbe Bank then sued tbe defendant (tbb diwer). Tlio defendant 
contended that in tbe letter of c-redit tbe w'ord ‘‘ honoured’’ meant “paid,” and that 
tbe Bank sliould not have handed over the sbipping documents to S. li. & Co. until 
the bill w'as paid. 

KeM, that it was in accordance witb ordmaxy mercantile usage to band over the 
sbipping documents to tbe acceptor, at tbe time of acceptance, and that there w^as 
nothing in tbe letter of credit to prevent tbe Bank from acting in accordance witb 
that usage. The word “ honoured ” in tbe letter of credit meant “ honoured by 
acceptance.” 

& parie Agm and Mastefnians Banh (1867) L. E. 2 Ch. 31)6 refeired to. 

Natiostal Ba^te of India u. Saleh Mahomed ... (1901) 25 Bom. 700 

LETTEES PATENT, 1865, Cl. 12 — Dwell — Temponw}} reside^icc when safmeni to 

:«■ give JurisidicUon-^JiirisdlctM 

Nee Jdeisdictioi^ ... 17G 

UmmBmmm-^FoUcgof^-^Indtan Stamp Act ill cfmd), Scfu J, Art. 47 id)-- 
Certificate of memherslu2'>>] Tbe certificate of membership of a Provident Society 
, was to the following effect : — 

* “ You have on condition of your conforming to tbe rules and regulaUons of this 

society from time to time in force, insured your life in tbe class of 

the society at the age of 

“ The nan^G of Mr. , residing at , has been 

registered as that of tbe person to whom tbe amount due under tbe rules of this 
society after your death should be paid.” 

Seld^ that tbe above certificate was a policy of life insurance "witbin tbe 
meaning of article 47 (d) of Act II of 1899, and as such liable to pay ad valoj^em 
duty. 

Himat Peoyidekt Society ... ... (1900) 25 Bom. 370 

LIMITATION — Document — Alteration of a document — Alaterial alteration — 
Alatend alteration^ m a written acknowledgment of a debt (foc.y not render it 
imperative and ineffectlre'-^Ijimitatmi 

See Document ... ... ... ... 610 

Ba'ecutor — Suit hg legatee againat eweeutor for arrears of retd — 

Will—Constrmtion. 

Bee Will ... 429 

Dinutatiou Act (A V of 187/), Scli. If Art* 2 — Alunicipal A.ctj 
Bombay City (Bom. Act III of ISSS), Sec, q 21— Notice of suit when necessary-- 
^ M 

Nee Municipaliti ... ... .... -37 

^ Imitation Act (XF c/ 1877), Sch, If Art. lAi—SpmloUml posses- 
sion— Bfcct of symbolical possession as between Judgment-creditor or his assigns 
and Judgment- debtor or Ms heirs — Suit by 2>urvhascr from judgment-creditor to 
recover possession from heir of Jttdgment-dcUorA As between tlm judgment- 
creditor or bis assigns on one sideband tbe iiulgment-debtor or liis heirs bn tlm 
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othei’j symbolical possession is as good as actual possession to give tlie (jiulgmeiit- 
creditor's) purchaser or his assigns the right to bring a suit for possession within 
twelve years from the date of such symbolical possession. 

Mahadeo V* Pabasheasi ... ••• ... (1900) 25 Bom. S68 

LIMITATION ACT (XV OF 1877), Sec. b-^Practke~-A 2 ? 2 )ecd--JoM appellants — 
FresentoMon of appeal hepond tme — Affidmit excusing delay in appealing 
made bg only one of appellants stating reasons personal to himself— Appeal 
admitted — Variation of decree on a point affecting other appellanU hut not the 
appellant dito made Hie aSdavlt — Variation not allowed — Civil Procedure 
Code (XIV if ISS$), Sec. 54£j In a. partition suit a decree was passed against 
twenty-four defendants whose interests in the subject-matter of the suit were not 
identical. Part of the property in suit consisted of a kulkarni vatan, one-third 
share of which (inter alia) was given by the decree to the plainti^s. Eleven of 
the defendants appealed against the decree, of whom only six (defendants 1 to 6) 
had an interest in the kulkarni vatan. The decree was passed on the 11th April, 

1898, and the appeal was not presented until the 7th June, 1898, i.e^ beyond the 
period (thirty days) allowed by the Limitation Act (XV of 1877). The only 
affidavit excusing the delay was made by defendant 14, who was not interested in 
the kulkarni vatan, and It stated reasons for the delay which were personal to 
himself, and did not ap^dy to the other appellants. On this affidavit, however, the 
appeal was admitted, and the lower appelkite Conrt modified the decree and reduced 
the one -third share of the kulkarni vatan given to the plaintiffs to a one-sixth 
share. The plaintiffs thereupon appealed to the High Court. 

Ileldi (reversing the decree of the lower appellate Court and restoring that of the 
first Court) that the appellate Court erred in altering the share of the kulkarni 
vatan. Defendant 14 had no interest in the variation of the decree, having no 
interest in the kulkarni vatan, and section 544 of the Civil Procedure Code (XIV . * 
of 1882) did not apply. Tlae variation was, only in favour of . defendants 1 to 6, 
wffio alone were interested in the vatans. They, however, had not excused their 
delay in presenting the appeal and it was barred by limitation. 

Vishwaxath V* Vasubev ... ... (1901) 25 Bom. 699 

- — — Segs. 5 axd 12 — Appical — PxcUmon of time 

for obtaining copies of judgment and decree appealed againstl] An applica- 
tion fora copy of the decree ma}^ be made by an intending appellant at any time 
within the prescribed period of limitation* and he is then entitled under section- 12 
(in computing the period of limitation) to exclude the time requisite for obtaining 
such copy. * 

By section 5, in case the period of limitation jprescribed for an appeal expires 
on a day when the Court is closed, the appeal may be presented on the day the 
Court re-opens. An application for a copy of the decree may be made on that day, 
and if so made, the ti^e for obtaining such copy is excluded ixnder section 12. 

So long as the right to present an appeal subsists, the exclusion sanctioned by 
section 12 of the Limitation Act (XY of 1877) applies. 

Siyadaf-un-Nlssa v. MuJidmned Mahomed ((1897) 19 All. 342) followed. 

Paxbhauixath v, Bhaxkae ... ... (1901) 25 Bom. 586 

— Secs. 5 and 12 — Appeal — Buhsisting right 

of appeal — Application for copies— Ilxdusion of time in computing the period 
of VimitationI\ So Icng as the right of appeal is subsisting, an appellant is 
entitled under section 12 of the Limitation Act (XI Y of 1877) to apply for a copy 
of tbe lower Court’s decree. The time reqitisite for obtaining such copy should be 
excluded in computing the period of limitation prescribed for the appeal. 

Bigadat-un-Nissa MtiJicmmed {(\^^l) l^) All. 342) and Sitaram v. Pamji 
((1900) P. J. p. 53) followed. 

TtJKAEAM V, PANDUllANa (1901) 25 Bom. 584 
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LIMITATION ACT {XV OP 1877), Sisa. 19, Expl. l-^Achhowledf/rnent--' Accounts.} 
Tinder sec. 19, explanation I, of tlie Limitation Act^(XV of 1877), it is open to 
tliG plaintiif by rofei*ence to tbe acconnts or otber^vdse to establisli a connection 
between two acconnts (kliatas), and show that the latter one was an acknowiedg- - 
ment of the debt due under the first. 

Kaiiandas '^5. Lotxj ... (1900) 25 Boin. 330 

— Sec. 2‘L Sen. II, Art. 35 — Husband and vnfe 

---zPdrs-is — Suit for restitution of conjugal rights— Limitation— Pdrsi Mar- 
riage and Divorce- Act {XV of 1805).] A suit under the Pars! Marriage and 
Divorce Act (XV of 1 855) by a wife for the restitution of lier con jugal rights is 
barred by the lapse of time when restitution has been demanded by her and refused 
by the husband being of full ago and sound mind more than two years prior to the 
commencement of the suit. 

Dhaxjibhoy V. niRAiiAi ... ... ... (1901) 25 Bom. 644 

— Son, II, Art. 1-2 — Civil Procedure Code {ActX 

qflS71)f Secs. 234, 248, 311 — Emmtion — Decree— Death of judgment-dehtor after 
iieene hut before execution— Bale in executiomvitkont notice to legal representa-- 
tides— Notice given to wrong person — Title of 2 ^archaser at such: sale — Bale irregii,- 
lar hut not a mdlifg—Suit to set aside such sale must he brought iclthin one year. 

Ciyil‘ Procedure Cope ... ... ... ' ...337 

— gcH, II, Art. 47 — Possessory suit — Mdmlat- 

ddPs CouH-^Mdmhtdctfs Courts Act {Bonit Act III of Sec* Idi] In a 
possessory suit instituted in a M^mlatdar’s Court neither the jdaintiff nor the 
defendant appeared at the hearing. The case was, therefore, disposed of by the 
Mdmlatda'r under the first part of section 13 of the Mimlatdars’ Court.s Act (Born. 

Act III of 187G). 

Held, that the order of the Ma'mlatdar was an order rejecting the plaint. 

A regular suit for possession haAdng been brought in a Civil Court more than 
three years after the above order of the Mdinlatdrir, 

Held, that the suit wms time-barred under article 47, schedule II, of the Limita- 
tion Act (XV of 1877). 

PuRUSHOTTAM t;. Ohatarqir ... ... (1900) 25 Boiu. 82 

^ — ScH. II, Arts. 62 and 97 — Contract — Failure 

of consideration — Vendor and purchaser — No title in vendor to part of land sold 
— Failmre to give 2 ^ossession to vendee — Suit by vendee for refimd of purchase- 
money — Compensation — Damages — Limitation^'} On the 25th August, 1891, A 
sold certain property consisting of forty-two separate plots of land to the plaintifi: 
by a sale-deed, wduLdi containod the usual covenant for quiet enjoyment. The 
plaintiff obtained possession of thirty-six of the plots, but not of the remaining six. 

The occupants of these latter had been in possession for many^anirs and claimed to 
be owners of them. On 6th September, 1897, the plaintiff brought this suit for 
possession against A (his vendor) and the occupant of one of the six plots, and in 
the alternative he claimed compensation from A. Both the lo-wer Courts found that 
As title to the plot in question had been extinguished at the date of the convey- 
ance to the plaintiff in 1891 and they held that the plaintiff’s claim for compensa- 
tion was barred by limitation under Article 62 of Schedule II of the Limitation 
Act (XV of 1877). On second appeal it -was contended that the plaintiff’s riglit to 
compensation arose only 'when the lower Court decided that lie could not obtain 
possession of the land and that consequently his claim fell witliin Article 97 of the 
Limitation Act, and was not barred. lield, (Whitworth, J., dissenting) that 

_ Article 62 applied and that the plaintiff s claim for compensation w'as thoi’ef ore 

barred. As 4 (the plaintiff’s vendor) had no title to tlie land at the date of 
conveyance, the contract of sale was void ah initio : there was then a failui'o of 
consideration and the plaintiff’s cause of action for compensation arose on llmt date. 

- 'AIIDESIIU?. Vajesing A.., (1901) 25 Bom.A593 
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LIMITATION ACT (XV OF 1877), Sgh. II, Art Ql^SaUfo-cmieel a docume^it--- 
Oaim of aoiioiu'] Wliero a plaintiit soRglii for tlie caReelktioti of Biortgi^go-bond 
a-nd for Bossessiou of the mortgaged property, alleging that the mortgage was a sliam 
transaction and that she, the plaintiif, had subsequently remained in possession and 
- 'heal only been dispossessed within three years before suit, 

, ' UokI; tint if the plaintiff’s allegations to remaining as in possession were trim, 
the ])eriod of limitation for the suit could not be computed from the date of the 
mortgage-ljond as provided in article 91 of the Limitation Act (XV of 1877). 

. Janll Kimwar v. AJit Binr/h ((1887) 15 Cal., 58) distinguished. 

ViTHAi TIari ... ».• ••• (1900) 25 Bom. 78 

— — ScK« II, Arts. 110 'axd 120 — Land Bevenna-^ 

Assessment — Sad for arrears of The term rent *' is used in the 

Cede only with reference to those superior and inferior holders between whom the 
relationship of landlord and tenant subsists. 

Plaintiif ivas the InaUnchO'’ of a certain village. Defendant held ceitiun iands^ 
in the said village., l^ut ho was not placed in possession thereof either by the^phuiitill 
or his predecessor in title under any agreement. ^ Plaintiff sued to recover fimn the 
doiondant hvo years’ arrears of assessment# Defendant contended that plaintiff ss’as 
not entitled to claim arrears for more than ihree years. 

IleJdi that the suit was governed by article 120 and not 110 of the Limitation 
Act {XV of 1877), the inlationship betvveen the iiarties being that of superior and 
inferior holder and not lhat of landlord and tenant. 

Badashiv r, Eamkrusuna ... ... (lOOl) 2-5 Bonn 558 

— — Arts. US and 141 — Adoption — Berersioner — 

Limitation — Stilt hp a reversioner f/r ]Jossession of irnmoveahle A 

suit by a Hindu reversioner to recover possession of immoveable property niter tlie 
death of a . childless widow is barred by article 118 of the Lnuitatioa^ Act (XV of 
1877) if the claim to such possession cannot bo established without setting aside the 
defendant’s adoption of which the plaintih! liad become aware more tlian six years 
before suit. 

Eaiji Khoda, a Hindu, died in 1869, leaving behind liim a childless widow. In 
1881 plaintiif s applied for a certificate of heirship to the deceased’s estate under 
Eegulation VIII of 1827. The widow opposed the application, alleging ^tliat tlie 
deceased had adop'el a son (defendant No. 1) in 1863-04. The cortifie.'ite wns ; 

refused, and both parties wore referred to a suit for the purpose of determining tlio 
question of the alleged adoption. But neither party filod a suit as directed.- 

In 1 897 the widow died and thereupon plaiutitfs as reversionary heirs sued to 
recover possession of the deceased Eaiji’s property. 

The defendant pleaded that he was the adopted son of Eaiji, and that tho suit was 
barred by limitation. 

Both the lower Courts hell that the adojrtion was not proved, and that the suit 
was not time-barred. 

field, on second appeal, that thougli the defendant’s adoption was not proved, yet 
as lie had all along asserted his adoption to the knowledge of the plaintiffs since 
1884, plaintiffs’ suit was barred by article 118 of the Limitation Act (XV of 1877). 

Barot Naran V, Barot Jesang ... , .... (1900) 25 Bom, 26 

— ScH. IL Arts. 133 to 138 and hili—Sfnlollcal 

possessioti — Aug tlon-pur chaser — Suit for possession from jiirhf merit- dehtor — - 
Limitation.'] Where an auction-purchaser at a Goiirt-sale has obtaiaocl symbolical 
possession, he or his assigns may sue the judgment -debtor for actual possession 
within twelve yea.i’s from the date of obtaining such symbolical possesiioii. 
Article 144 of the Limitation Act (XV of 1877) applies. 
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Articles l.S^, 137 aiul 138 of sehodule II of the Limitation Act (XT of 1877) 

refex’s to eases whore no possession^ formal or actiiah 3in.s hoen oLtahieil tlirongli 
the Court. 

Article 136 applies to a private pnreliaser from a person not in possession. 

Article 137 applies to an auction -purchaser of the rights of a person not iii 
possession. 

Article 138 applies when the actual purchase is made of the rights of a judg- 
ment-debtor, who is in possession at the date of the sale. 

When an axiction-piurehaser or his assign has obtained formal^ possession, bnt 
is disturbed by die jiidgmont-debtor or his heh’S who have continued in actual 
possession, article l-ld applies. 

G-opal V, IvRisHNAEilo ... (1900) 25 Bom* 275 

LIMITATION ACT (NV OF 1877), Sen. II, Apt 179 (4)— 

of hkatt(i~--No fresh starting point,] An application for execution of a 
decree was made and granted on the 4th November 1897. The hliMta (pi^OGess-feeb 
however, was not paid to the Nazir until afterwards, namely, — on the 8th November 
1897. There was no wriden .application in connection with this payment, nor 
did it appear that there tvas any oral application at the time of payment except 
such as might be inferred from tlxe fact of payment. 

Held, that such a payment of Ihatta did not constitute a fresh starting point 
from which the period of limitation prescribed by article 179 of the Limitation 
Act (XY of 1877 ) began to run. 

From the mere fact of payment of hliatixt an application such as is prescribed 
by that article cannot be inferred ; at most it wuuld merely be an application to 
receive the monej^ and the payment wmuld be no more than the performance of 
a condition essential to the order for execution. 

MALUKOHA^^D iuBECHAB Natiu ... ... {1901} 2c5 Bom* C39 

MAINTENANCE — DmglLier- in-law— Her claim to maintenance ar/ainsf sclf-aoquired 
jpreperty devised by her father-in-lato — Hindu La^o.] The 'widoxv of a predeceas- 
ed nnseparated son has no right to maintenance from a person to whom her father- 
in-law^ has bequeathed the whole of his self-acqumed propeity. 

YamndUH v. ManiihcH ((1899) 23 Bom. 608) referred to and distinguished. 

EaT PaWati ‘ 1 ?. Tahwadi Dolatra'm ... ... (1910) 25 Bom. 2G3 

MALICIOUS PROSECUTION — Question of malice and reasonable and probable 
cantse— Concurrent findings of lower Courts.] In an action for malicious prose- 
cution in wdiich tlie plaintiff claimed Rs# 3,00,009 as damages, tlie Court of first 
instance dismissed the suit, holding that the jjlaintiff had not proved either the 
existence of malice or the absence of reasonable and probable cause. The 
plaintiff appealed and the Appeal Court dismissed the appeal on tho same 
grounds, and on appeal to the Privy Council their Tiordsblps also held that Loih 
as regards malice and the absence oi reasonable and probable cause, the plaintiff 
had failed to discharge the burden of proof w^hich lay upon him. 

Pestoxji M, Mody V. Queen Insurance Co. ... (1900) 25 Bom. 332 

M'AMLATDA’Ji — Zand JRevenue Code {Bombay Act V of 1879), Secs. 4, 13, 15, 18, 19 
and^O—IIumlatdcrrs' Courts Act {Bombay Act III of 187G), Sec. ?)— Substitute 
designated tmder the Land Be'venue Code— JExeixdse of the powers of AIcCmtat- 
dfU'J A substitute designated under section 15 of the Land Revenue Code 
. (Bombay Act Y of 1879) cannot exercise, the powers conferred by the Mahnlatdnrs’ 
Courts Act (Bombay Act III of lb76) on tho Miimlatdav to whose efflco he lias 
temporaniy succeeded, ' ; , 

IIeOBaY - y. NbiRA^'YANDA'S ' «»» 


(1900) 25 Bom. 318 


Pago* 

MAOIL ATDA'E-^Ji<'/w7tif2f<:?i;?5’6’* CoiivU Act {Bon}, Act III of IS^O), Sec, 4 — Natural 
imter-course — Bijcarlan pro 2 rrieiors — Ohstnirtion to the flovj of waier-plnjunc-^ 
tion— Jurisdiction,'] Held hj the Full Beneli (Wliitwoitli, J.j dissenting) tliut 
pj, Mamlatdar has, under the ^^lamlatdars’ Courts Act (Bom. Act HI of^l876)j 

"■ * jurisdiction to inquire into a case in which it is alleged that an np^xn* riparian 
/proprietor has uiidnly interfered with the flow of water in a natural water-course 
from which a lower riparian proprietor also takes urater. 

So3r Gopax V. Vi^'a'yak ... (1900) 25 Bom. 395 ^ 

MA'MLADAHiS’ COUBTS ACT (BOAI. ACT III OF ISyd), Sec. V^i—Zimltathn 
Act (NV flSll). Sell. H Art. 47 — Bosse.<sorij molt — MctmlakUcfs Coiu^t^ In 
a possessory suit instituted in a Alamlatdar’s Court neither the plaiiitiif nor the 
defeiidunt appeared at the hearing. The case was, therefore, disposed of b}'" the 
Mamlatda'r under the tirst part of section 13 of the Mtlnilatddrs’ Court Act 
(Bom. Act Hi of 1870). 

Held, tliat the order of the Ma'mlatdar was an order rejecting the plaint. 

A regular suit for possession having been brought in a. Civil Court more than 
three years after the above order of tire MamlatcUlr, 

Held, that the suit was time-barred under article 47? schedule II of the 
Limitation Act (XV of 1877.) 

ruxesuoTTAM i’. CnATAKGiE ... ... ... (1900) 25 Born, 82 

MESXE PBOFITS — Bedewption suit — JJecree hi such suit malcing no order as to 
mesne profits— Suhsequent suit hj plaintiff for surplus mesne profits accrued due 
prior informer suit — Bes judicata— Civil Procedure Code (Act XIV of 1882), 

Sec, 13, Eiplanations II and III. 

Sec Bes Judicata ... ... ... ... ...115 

^ «__gxjiT roE~ Nature of suit — Jurisdiction — Ajjpeal — Provincial 

Small Cause Courts Act {IX of 1887), Sch. II, Cl. 31.] The plamtiif purchased 
certain land in June iJ; 92, at a sale in execution of a decree against E. He did 
not obtain formal possession until June 1894. The defendant was in actual 
possession of the land under an alleged private sale by E. to him in October 
1892. The pLiintilf now sued the defendant for mesne profits for three yoars^ 

from 1894 to 1893, alleging that thej" had been wrongfully received by the 
defendant. 

lidd, that the suit fell witliin the exception of clause 31 of schedule II of the 
Provincial Small Cause Courts Act (IX of 1887) and was not of a nature cogniz- 
able by Courts of Small Causes, and that, therefore, an appeal lay to the District 
Court from the Court of tlio Subordinate Judge. 

A]s^toxe Maha 'dev ... ... (1900) 25 Bom. 85 

MINOE — Guardian appointed of, property of a minor, who mas a meynher of a joint 
Windii family and the property was joint property — Sanction given for sale of 
family property in, which Minor had a share — Jurisdiction of Sigh Cotirtfl 
Under its general jurisdiction and apart from the Guardian and Wards Act 
(YIII of 1890), the High Court has power to appoint a gma’dian of the property 
of a minor who is a member of a joint Hindu family and where the minor’s 
property is an undivided share in the family property. 

The applicant in this case who sought to he appointed guardian also sought 
the sanction of the Court for a sale of the family property m wdiich the minor 
was interested, 

Seld, under the special circumstances of the case, that the sanction should be 
given. 

(1900) 25 Bom, 853 
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misO'?.~Fruclkc-~Pri)eei^^^^^^ Certificate Act { VII of 1889), scc*ions 6 

7 proceuhnffs— Questions of dupuial adoption not to he 

deiu mined in such procecchnffs— Security— Gmrdicm'’» rujht to certificate on 
hcfiulj- of file muor-aimrdiaii and Ward. 

/SVo’ PllACTlCE * - 

* «•» **« . 5Jo 

of-Siiit Ip a father fur the recovery of his ckUdren ' 

peudbicj suit— Survival of aav.se of 
iiAiyi apainst defendants Ifirs—f^rachce—Procednre.l A Civil Court has 

by a f*‘Dier to recover possess'on to his minor 
children illegally detained by a slrangror. Rueh a suit is not K-n-md 

provisions ot the Guardian and Wards Act (Vxil of 1800)! '' “ ‘ ” 

A Sfahomedan sought to recover possession of his minor danghtors, who ivoro 
been illegally detained by the defendant MiikinibhiU. Pendin'^ 
the _BUit,_ Ihukimhliai died, and the suit was ooiitinned against his w’dow Sharifa 
Vomldl oa the ground that^ho mfnls w^le ln“h^ 

fsiirvive as ao-ainst tlie widow of tlio 
t ^ ^^efendaiit, aiid that, therefore, the suit could not proceed. The cause of 

Wii esting'iiished when the defendant Miikini- 

(I901,25E.„.6M 

CDd.TletiTr'^n&sl’i^^’T MP“''’Sraph of Eoction'g5rA“oEtlirCiiil ProoXre 

onder a doeree Md^made^thV'whde ailloD^rp'iTabi*''^^'' "'“’I'dl'l a sum due 
tended, under section 257A of fTi.a r-\,;i -D° ^ ^ m instalments, it was con- 

Ihe hoik was vowl“h:;'ienf oftle^um ^ 1^82), that 

nient to give time for the satisfaction of a lu 4eicS Inrthnt If “ 
that sum no Slut would lie, ■ and that in respeot of 

?hl\SSet‘ba?‘iV “«^bgago-bond did not suspend 
decreckand substituted thc mo^il^^^^^ ® «*c 

satisfaction of the indgnicnt-dobt °infl tlmT f ^ actual and presont 

lime for the satisfactioS of a Jiidi mmS de^t to give 

of the Civil Proeediire Code. “®bl, and did not fall within section 257A 

TuKA'EA^U V, AxiM'BirAT 


,, . *** (lhOO),,25 

n.;f:sf:friSs: ip «<' . 

by a deed of mortgage, dated Isi-dfunV V* i foi' I’a- 180 

Ks. 2 (two). ° ^ tlie deed was on a stamp paper of 

ffiortgage0forEs"25o!SeupVfo\8O°tS!k''“l to the sanio 

and another sum of Es, 70 due to t4’ morfot™ ^he former deed, 

' on a stamp paper of Be. L Ihis second deed was written 

3L"S'" *? »p™*. , toiw 

Should therefore be stampedls a inoiiolbLn'itrf . ®^®5;e'«d, and that it 

lit m Meoha ... ■ “ “ ^ possession lor Es 250. 

*** •** (1900) 25 Bom. S70 

ordm-ed bp th decree— to pap 

of mortpapee on steel faihim— Transfer of 
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Projwrh/ Jcl {I J o/lSS*^), Secs, 92 and 93 J In a stiit by a niorigagor for re- 
deiiiptioii of a mortgage, dated r7th March 1891, a decree was passed in 1897 
allowing Mm to redeem on payment of the mertgage-debt within a year from 
^ ^ tile date ox tlio decree : Imt the decree did not contain any provision for foie- 
^ closuvo or sale- in dcfaiilt of payment on the due date. 

The pjaintili: having made default, the defendant applied to the Cotirt for an 
order absolute for foreclosure or sale, under section 93 of the Transfer of Property 
Act (1\ of 1882). II is application vra rejected on the ground that as the decree did 
not contain any clause for foreclcsure or sale, section 9o of the Act w’as not applicable. 

HcIfL in second appeal, that the defendant (mortgagee) was entitled to tlio 
remedy given by section^ 03 altbongli the decree was not drawn tip as prescribed 
by section 92. The omission of the Court to draw up the proper decree under - 
section 02 did not deprive the mortgagee of the relief provided by* section 93. 

MuiiLiDHAii r. PAESHiEAhw ... ... ^ ... (1900) 25 Bom. 101 

ALITY^^-Bowhai^ JDlstrkt 3runkij)ctl Act {Bomla^ Act VI of 1873), 
becs.yii 48 and 64 — Street — JPuhlic Street — Street licihted and su'ept hy Hunk 
cipaUtijPj The mere circiinistance that a street is lighted 'and sw'o|)t by 'a Mnni- 
cipaL’ty is not of itself sufficient to convert a private into a public street. 

AyivLEsHVAE Muxicipality RiKHAVCHA^fD... ...(1000) 25 Bom. 815 

— -^JJlsirici Municipal Act (Boin. Act II of IS84), Sec. 48 — Sint 

against AlunicipaUt// for declaration and inJunction-^Akticc of action.'] The 
plaintiifs snod the Municipality of Pilrola to obtain a declaration that a certain 
building erected by them had been built in accordance with, and not in coir- 
t Invention of, orders issued by the Municipality, and further to obtain an in- 
junction restirdning the hruiiicipality from pulling it down. The hliinicipality 
contended {hiter alia) that the suit w^as not nmintainablbv as no notice of the 
suit Iiad been given as required by section 48 of the District Municipal Act 
(Bom. Act II of 1884). ^ 

Held, that notice was not made an indispensable preliminary to such a suit by 
section 48 of the Act. 

Muhicipaltty OF Paiiola 2). Laksemandas ... (I9C0) 25 Bom. 142 

'--Oliy of Id omlay Municipal Act {JBom. Act III of 1888), Sec, 

to malce puhlk street — ’Regular line of street i] In 1888 the 
Municipal -Conimissioner of Bombay prescribed the regular line of a certain 
public street in Bombay, in accordance with the provi.sionB of section 297 of the 
Municipal Act (Bom. Act III of 1888). 

Held, thid it was not open to the Municipal Commissioner in 1803 to prescribe ' 
a dilferent lino setting back the line prescribed by his predecessor. ■ 

Essa Jacou V. hli'A'iciPAL Co3tiMissioEEE OF Bombay {1900} 25 Bom. 107 

— -Mimiclpcil Act, Bombay City {Bombay Act III q/18S8), SccA^2^ 

— Xuifee ufsiiltudicn necessary — Refund of toivn duties — IJmUatiou — Lmita- 
iion Act (A" F o/’ 1877). Sc/i. I,'J rt. 2.] The plaintiif sued to recover certain towui 
dutiesywhich ho had x>aid on importing grain and sugar, but wliich under section 
195 of the City of Bombay ^Municipal Act (Bom. Act III of 1888) lie wns entitled 
to have refunded on exporting thorn. He hacl applied for refund in October 1809, 
but his claim was rejected on the 21st February 1900. The suit was hied on the 
21st August 1900. 

Section 527 of the City of Bomhayr Municipal Act (Bom. Act III of 1888) 
prescribes that one month’s notice shall he given of any suit intended to he 
brought in respect of any act in pursuance or exeontion or intended execution of 
the Act, or in respect of neglect or default in the execution of the Act, and 
article 2 of scliedulc II of the Limitation Act (XY of 1877) prescribes as the 


gekeeal index. 



oomplaiiied of. Due notice of tlie suit was tnerefore given, l:ait the suit brought 
in pursuance of it was not filed xmtii the 2ist Augiist, six lucntlis rificr ihe 
act complained of, viz,, the refusal to refiirxd. ^lie clofcnilant fidirriited the muount 
claimed and the plaintifi’s right, to ho repaid it, hut defended tlie suit c-ii ilie 
ground that he, as Mnnksipal Commissioner, had no authority to disekago a. claim 
which was not legally enforceable, the suit being barred by limitation. 

Held, (1) that section 527 of the Act did not apply and that no notice io the 
defundant of lids suit was necessary. The dofeudant could not clahn that his 
conduct hiid any relation to the execution of the Act if ho hnowingly j.nd 
intentiunrlly acted in contravention of its provisions. ^ Hero the tanonnt payable 
“ by way of' refund was ascertained and the plaintiif's right to recover it rvas 
admitted and tlie refusal to refund was a deliberate and conscious contravention 
of the provisions of the Act. In such a case it could not bo held tliat the money 
w*as hond Jide withheld in execution of the Act, and that being so, tlie defendant 
was not entitled to notice under section 527. 

(2) That the suit was, therefore, not one of the class referred to in article 2. 
schedule II, of the Limitation Act (XY of 1877), and was not barred. 

Y"hen it is provided in an. Act that notice shall be given to the defendant of 
any suit intended to be brought in respect of an act done in pursuance or 
execution or* intended execution of the Act or in respect of neglct;t or default in 
its execution, such provision does not apply Avlien the ami on is brought on a 
contract, for the conduct giving rise to the , -action is a wrongful act or omission 
under the contract as distinct from ohe in the execution of the Act 

lUxcHORPAS i\ Municipal .Co JiiMissioJifEU op Bombay ... (UOl) £5 Born. 

NOTICE OF ACTION — ^Municipality — District Municipal Act {Bom, Act II of 
1884), Bee. 4cB~-6'mt against MunicipaliUj for declaration and Injunotioii: 

Municipality 

NOTICE OF SCITrvHEX negessaky— oftown<liUm---IJuditailon~~L^^ 

tion Act {XV of 1877), Sch, II, Art. 2 — Municipal Act, Bonihav Clbi (Bom. Act 
JI/0/I88B), Ncn. 527. 

6'ee Municipality ... ... 

PAESIfc^ — Sait for restitution of conjugal rights — Dim Uaiion — Lhn i la i ion Act (JF Vof 
1877), Sec. 28, ScL II, Art. 35 — Bdrsi Marriage and Divorce Act (X ?’’?■/] 805)— 
Husband and wife, 

Nee IIusBANL AND Wipe ... 

lh\ETT.EB— ofmaldnga dead mawp^arty ly his heir — JJecrvc^ 
Hafcable distrihution tender several decrees — Decree mulf be vcaind some jtuhh^ 
ment-deltor — Death of judgmeni-ddt or— Suhsequertf decree against fas '^Icged 
regreseniathc and his estate — Cml Froccdure Oode {XIV r/lSS2), Ncc. 295. " 

The practice hitherto prevailing in tho mofussil of making u dead man ^‘hv his 
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LiahilUij of surehf’-'BlgJd afsurcdij to indem^iU';^--^ Barlno}\%’hrp ■— — 

Common partner^ Momoj lent hy partner to his otm Jinn — Bimiioe. 

FtoTICB ... ■ »•* *** (Wt 

PAIiTITION — Joint family — Self aeq ids it Ion — Burden of proof -^lundUuis of fad — > 

, ’ JTindmcjs based upon presumptions only — Seoond Appeal — practice — Jllnd to BaioJi 
111 a suit for partition brouglit in 1898 the plaiutiffs claimed a share in the ineninL^ 
of a certain Iiiim villae'e which had been purchased by tlie defendant in 1RT3. The 
defendant pleaded (a) that it was his scdf-acqiilred property ; and (6) limitation* 

'The Court of first instance rejected the claim, but in appeal tlio Judge held that the 
burden of proving stdf -acquisition and exclusive enjoyment lay upon the defendant:, 
atid that in the absence of suclx proof the presumption was in favour u f the plaintillk. 

He therefore reversed the deoree and awarded the plaIntiHV (daim. On appeal to 
the High Court, 

JMdj (reversing the decree and remanding the ease for re-trial) that the burden 
of proof lay on the plaintiffs. It was for them to show that the purchase had 
l)een made out of ancestral funds and they avore also bound to prove that they 
had been in receipt of their share of the income. That burden could not lie 
shifted on to the defendant, who aoquii*od the property and in whose naruo and 
possession it had admittedly been for years. 

TinIyak ‘ in Datto ... ... (1900) 25 Bom. 3G7 

PABTNEItS — 'Practice — Procedure — Civil Procedure Code (XIV of 1BS2) 5V.15J 
•^Joint debtors — Salt against several joint debtors — Judgment agumsl onejoiat 
debtor who admits dainidoes not bar suit against others — Contract Act {IX of 
1872), fe. 4a 

Givin PEoncm:r.E Ch>Dn ... ... ... JIJS 

PABTNEBBIIIP — Secvral firms — Common partner — Iloneg lent hi/ p>artner to his 
own firm — Practice — Parties — Same part g cannot he pilalritlff and defendant in 
one suit — Debtor and creditor--- Death of 'plaintiff' pending appeal — Defendant 
heconilng plahiiijf -—Power of Court of apperd to vary decree on, grounds arising 
sfd'jseqnentljf to deei'ee — Partnership accounts — Contract Avt {IX of 1872), Sec» 

2’;)4 — Cruarantee — TAahlUtg of surety — Bight of surety to iiuhrmnity.l. Where 
an individual is a common, partner in two houses of trade, no action can 1)0 
brmight by one bouse against the other liouso u|>on any iransuction l>etweori them 
while such indi\'idiial is a common partner. This doctrine is founded on tim rule 
ilrat the same individual, even in. txvo capaeities, cannot 1)0 Ixotli a plaintiff and 
defendant to one and the same action. 

One paidner cannot sue for mono}’' lent by him to a fiimi of wdutdi Ini k a mfunlicr. 

The advance is hut an item in the partnersiiip account. 

It is open to the Court of appeal to vary a decree under appeal, not only inv 
error, but also on grounds which have come into existence since it was passed — 
Siihharam v. Uavi (1881) 6 Bom. lllh 

The plaintiff Pursliotamdas Chatnrdas and his son Nagindas were members of 
a joint Hindu famiU' and were the owners of and equally interested in i lie firm 
lyl; Gordhandas Bhagwandas. The son Nagindas was also a partner in another 
finn carrying on business in the name of Pathak Bhanghavi and Ctunpany. The 
]>laintih: Purshotamdas brought this shit against tlie latter firm which consisted 
of four partners, including his son Nagindas (flefendant 2), to recover Its. (>1,-119-8-1 
in respect of advances made by the finn of Gordhandas Bhagwandas to the 
defendants’ finn. The fifth defendant was sued as a surely for one of the partners 
(defendant -t) in the defendaiit.s firm. The lower Court passed a decree for tlie 
amount cLunied against all the defendants# One of the partners (defendant ^l) 
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»S SlVSlofst^^ |! T »!“« >■»«' «> ■ 

intorcstefl beui,^ before the Oonrt either a/ ' 

s*X“' "s” 

6t“ Sow^SSCh S'”i“’|,'£'SiS;, ‘tf”" “ “» p'»"Ufi.‘ 

to the credit of Naginclasiu the part^ moiety treated a« an item 

lieirLd beVomS^XintiSl't^ Nagdndas as Ids 

favonr eveu xn respect of _P„rs],otamdas’ haEre h • v ‘'‘i 

UndertircPunXwc^'m^^^ lMtno\4ip Mcom^ 

(4) That Nagindas was entitled to credit in +i „ , 

against those who actually xvere his par wS^ th ® ■''ceonnts as 

JinSS;* 4 opeiS inaE:L£S?.S\£ 

that ‘JefendaS^]lt°beSE^^^^^^^^ mi the orideneo 

. were the OTmcipal debtors. But the lIabilitr4Vfh^^^ Partner, s 

that of the prmcipjl debtor ; therefore nn ). ‘ ®fT <=o-extousive with 
defendants. .Further, Nao-iudas now tL i . f'’®? nowpas.sod ao-ainst 

of the principal debtol., 

repay any sum paid under the "uarantee FT. ix*^ indemnify his surety arid to 
to any relief against his .surety. t^erefoio could not he onfltled 

Kusi’oiiJi V. Sheth Bpbshotamdas 

PENAL CODE (XLV OF 18601 Secs SOo smi'". -o Bom. 006 

aid of Asmsm-s tried VA?tLtu,'„;..Zf O^.^ea? trhihh leith ti,- 


aid of Assessm-s tried in fad /wy — ‘‘ 
Cbijiisae Procedure Code' 


iS'w.s. 2(ii) 




(Act Vof 1808),' Seo. 4 (,0^0/uf Vf"" o’ I-C'rmiaa^ Procedure r.7 
199 and fe. Ik-De/amJtion of fJ’ 7?'''^ m, m m 7 0 ? 

~-?®{'^bytheFuIIBoueh (Eanade’^J ^fU ^iusband~Jr/iirieprJ 

of the Orimmal Procedure Code (Act V ^’1 pnjviBlrm. 

complamani where the aUegedoffe^tt dowSu " rbf 

. ooraraatiou, imputing nnoJiastity to I,t 

CEiroTii.tt V. N.wirABH.ii 

POSSESStON-ao«s;reie«&e ’4 ^0) 23 Bom. : 

-««» 
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POSSESSION — Declaration of title — Suit person in possesslOi(>for deela ration, of 

title — Barden of proof ^ 'Evidence — Effect of plaintiffs* 2>ossession — 'Presumption 
of tltlim-Eehlmre Act {I o/’1872), 8eo^ 110.] Tiie plaintiilrs l)rougIifc this Biiit ifi 
isos tor a declaration that certain land in the village of S, belonged to tlium, auxl 

^ ' iliiit tlic,y might be confirmed in possession. They alleged th;it they piirclrised 

the land in July, 1888, from the pitol of the village, and had been in possos-Bion 
" ever since, and that their vendor had previously been in possossioa. O^iiey now 
sued because their possession had been threatened by the ordei’s of Ch)vcrnnjent 
It was admitted that the jdaintiils had been in actual possossion since 

1888. 

The District Judge held that the burden of proof of title to the land lay upon 
the plaintiffs. He was of opinion that they had failed to i^rove it, and lie dis- 
missed the suit. 

Jleldtper Jenkists, 0. J., andPvanade, J. (Wxictwoeth, J., dissenting), that tht? 
plaintiffs being in possession (not shown to have wrongfully originato'd) sneh 
posHCJssion was good against the whole world except a person who could show bettor 
title ; that the hurdcu of proving such title lay therefore upon the defondant ; 
that he failed to prove it ; and tliat therefore the plaintiiTs were entitled to the 
declaration sued for. 

Per WitiTWOETH, J. : — That the evidence did not show such possession in the 
X>laiiitiffs as under section 110 of the Evidence Act (I of 1872) shifted the burden 
of proof upon the defendant; that prior to the alleged sale to the plainiiiTs in 
3 888, the defendant had been in the position of an absentee (nvner of the land 
in question represented partly by the village officers and partly also by tho village 
comraunity, and that ho might be said to be in possession ; that the sale to the 
pHintifis in 18SS by the pii?!;el of the village, who should have protected the 
defendant’s interests, was a. wrongful act ; that the plaintiffs were therefore not 
relieved from the burden of proving their title, and that they had not proved it* 

iV;* Il-is'iBE, J. : — When a person in possession of land has been dispossessed 
and sues to recover it, the fact of his previous possession will not entitle him 
to a decree unless he sues under section 9 of the Bpecilic llelief Act (I of 1877) 
within six months of the date of dispossession. If ho sues after tho six months 
have expired, he must prove a primd facie title. In such a Cise lie is entitled to 
a decree unless a superior title is proved on the other side. It is in reference 
to such cases that it has been held that possession is evidence of title, and that 
the plaintiffi who proves such possession and subsequent disturbance, shifts the 
burden of proof on to the defendant when primd facie is made out. 
When no such primd facie title is made out by the plamtUf who asks for a 
declaratory decree, he cannot obtain that decree on the mere ground that he 
was in possession and the defendant had no title. Mere wrongful possession is 
InMufficieiit to shift the burden of proof. 

Hakmanteay V . Seceetaby oe State eoe Istbia ... (1900) 25 Bom. 287 

^SpmhoUcal possession-^ AucUoti-piirchaser — 8ii It for possession 

from jiidumentnleMor — Limitation-- Limitation Act (X V of 1877), 8cL IL 
Arts. 13(.), 138 and 144 

aS'cc Xmm’ATioJsr Act ... ... 275 

Bjjmholkal possession--Effect of symholiml -possession as between 

jiidgmerd-cred-kar or Ms assigns and judgment-debtor or Ms heirs — suit hy 
ynirchaser from judgment- creditor to recover possession from hear ofjudgmmi- 
dcblor---L%mitaUo}i--Lmi^^^ Act (XV of 1877), ScM If Art, Mb 

lii .\iitatiox ... ... 858 

POSSlSSOTtY mYI--Mamlamrf Courts Act (Bom* Ad III of 1876), See* U--' 
Mmltatlon Ad {XV of 1877), ScM If Art! 4(7* , 

8dc MAMLAimss’ CouEfs Aot ... gg 
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not alloieed-r-aiJr who made the aMdamt~V„<J^,fi^., 
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'^easons^personal to kirn self--- J r., I' 7;'7/ ctpputa 

acting Qi]ie7' apvelianfA^tf anatiun of decree 

(Xr«/1877),*,,,;,:irg;%2tti£i^tf \i^~Lhnitation Act ' 

defendafits whose intereits in 7e s ibitrf iifoft 

" rt of the property in sSt consisted of not identical. 

r/^^y^ yvnf ^ ivtukarni vatan, one-+,1iml .ctl.ava .,-p 



?js wtsrrurs s ™ ™”as ?» 'tf as* *? S 

t-\ ■■% ?s«daiiS; 

-the (klny was made by defendant U whowL^^AV' 't ^ ‘f “*3* .^^^i^avit excusing 
•and it stated reasons for the del-iv \vh:i-*'K r « i^iterested in the knlkarni vatan,* 
apply to the other appeliant S th "o* 

api>ellato Court modified the deIr7o ?''®a’ * admitted, 

of the knlkarni vaf an given to the nlaintt A +n ^ ^ one-third share 

thereupan appealed to the High clmt ® * oce-sLxth share. The plaintiffs 

■ ■■." -.TT" ••■■■■-f ■ ■ : 

. . ■ '^t'. . ■■ ■ ■ 

that of 


thS(£S)tluhei™A^^ and restoring tliat of 

vaton. DefeninfirhaffintiTinT/^ the Mklin 


. ----■ f’etendant 14 had no interest S me snare ef tbe kulkaini 

S 1882)7d nJtlSy! ’'SvSif p'the'civa Procure ColefflV 

VisHwajfATH ®. yai-DEv “ "^ t'arred by limitation. 

0901125 Bom. 
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of th® Penal Code (Act XLV of ®ootion IIG 

Assistant Sessions Jndgoa^led an IlteL^^^^^^^^ course of the trial fte 

pf rt 0*^1 tinder sections stA nr“‘^?r?f of the 

Penal Code (Act XLT of 1890). ®®ction.s ojo, iib and 511 of the Indian 

Krr4:se.‘'» "“r* “-i 

"•ar gainst the Queen, fnder ictSf^^ »‘t®«tiou of Al'n” 

tte CriminSSfSrrMoUet ^ 

*■» ofco. „ia t. l«rs?£-S5f «*w 
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section ^ h controlled, rcgatds tlio ' ofence against tlie State, by tlie proyisions 
of section lOG of^tbo Oriininal Proeedtire Oodo, its opcralion'in ibis case is 
restrict<3(i to tbe ininoi’ oifenco for wliicb tlio ticcnsocl covild legally be charged 
and tried. , 

Qiieen- 'Empress y, Karlrjowdch ((1894), 19 Bora«, 51), and In re Wcir/arjl 
( (180 J.), 19 Bora. 340) distingnisbed. . 

(Jiteex-Empuess V. Aivtanp Pueanik ... (1000)25 Bom, 90 

PEAGTIOE — Criminal Eroeednro Code {Aet V of 1898), Sees. 2S4, 285 a?i*l 537 — 

Trkd with assessors— -Trial with the aid of one assessor onlp—Lerjallty of 
such tilal-- Assessors, '] In a case triable by a Conrt ol: Session with tbe aid of 
assessors, one of ilio assessors being ill, tbe trial couimoncod and ended with only 
one assessor. 

IIel<I that there was no legal trial, that the proceedings must be sot aside amUa 
new trial directed. 

Section 537 of the Criminal Procedure Code (Act Y of 1898 ) bad. no application 
to snob a case, as the Oonrt was not properly eonstitxited. 

Kmo-E^OTRou ih Jatium ... (1901) 25 Bom, 694 

•— — — — Procedure Code {Act V of 1898), Sees* 337 emd 339 -— 

Pardon tendered and acceidcd-^Evidenoe gioen and pardon vjlflidremn hi/ 
Mmjistrate — Forfeiture- of pardon must he proved — IF/ieu- -map fmfelfu-re he 
dedartd and pardon withdrawn ] A Coramitting Magistrate baying, ruidor section 
337 of the Criminal Procedure Code (Y of 1898) tenderc<l a pardon to om? of three 
accnscMl persons, examined him as a witness. Snb.serpioiit'y, bowovor, tbe Magis- ■ ' 
trate under section 330 of tbe Code, withdrew tbo pardon on the ground that tbe 
accused bad wilfully concealed a certain fact connected with tbo offence, and he 
coniuiit' ed him. along with tbe otli^r acctused for trial at the Court of BcHsions, 
where be was found guilty. In ;|jmng‘' judgment the Sessions diidgo expressed 
bis opinion that tlie widKiVawal of tbe pardon by the Alagistrato was illegal, (I) 
because sucb withdrawal could not be made niitit the eiosc of the tidal and sbould 
be made by the Court of Sessions, and (2) boeaiiso tlie fact, ibo alleged conceal- 
niont i>f wiiich avas the ground of tbo wHlidrawal, had not been proved. The 
accused, however, was found guilty and sei.lonced. On appeal to tbo ITigli Court — 

Eeld, that the conviction and sonteiice should be set aside on tbe ground that 
it had not Imen proved tliat tbe pardon' bad been forfeited under section 3-19 of 
tbe Criminal Prucednre Code (Y of 1898). The alleged fa.ct, the concealniont of 
whkdi was tbe ground for withdrawing the pardon, bad not been proved. If tbe 
pardon which bad been granted bad not been forfeited under section 339, it was 
still in force and the accused should be discharged. 

As the law stands the question in sucb cages is wdiatber the accused has forfeited 
bis pardon by some act of bis own. The question is one of fact in which tbe 
Magistrate may bold one opinion and the Bessions Judge another, as may hapipen 
In the imo of any other question of fact' in,- issue in the case. The' Sessions 
Oouit has to deterraiiio for itself on tbe evidonee wbotber the pardon b,a« been 
forfeited : fur if not. the accused, who has, accepted sucli pardon, cannot be tried. 

Qiicore,-— ’Whether tbe examination'' at the' committal proceedings before tbo 
Magistrate of a person wlio has accepted a pardon satlsties chuise 2 of section 337 ■ 
of the Code which x>rovido3 that every such person shall ho examined tis a witness 

tbe case or.wliotber sucb -pai’scii' must be exaiiilued as a witness at the 
« trial" _ ' , 

Q^cmEmpress v. Bhaib (1S98) 23 ‘-'Bom. 493 doubted. 

KiKa-E>ixmBOB y.'liAiiA .«• ' ... (1901) 25 Bom Y67 5 
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See Ceiivotal Proceburis Code 
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0 / 1882 ), l?fcTs45 Uotxir 

section 54eof theCivilProcinreCor(Act x1vof ^^o'’ 

^^aj..eennd.. appeal nntil an-..de/£ b^e!I 

JAXiBDAISr V, NlLKiK'TH 

^ 7... -,. “■ “* **• (1901) 25 Bom. ^383 


p. :j: ^ . VXLfUi;.^Oi50m 

uppsid—JlSii^LmBf haaul upon pmmiptiom only —Second 

-(Sfee Hijtdi; Lai;v 


defendant Z one sulZ 

tlaintiff-Power of Court of apllaltlfarud^donfn‘^‘'^Td^^-^^^^^ becoming 
to deeree— Partnership accounts— Cojitraet Act f JA'nn W o suhsequenily 

—^^o-bdHyofsuTcbj—liigUofsuretgto ildemnifV, ^Vn ?’ (d-uarant/e 

* * • ••• 


(1 ebtors— Suit against semZal ^joinfdeltors—li Pf 1882), Sec. 1 uB— Joint 

who afnits claim docs not bar mit Llhist othe!'lTLlT±f ^ohior 


; 7^^ \ jomt debtors -'1 — rJoi'M 

who ad?mts clam docs not bar mit against othelt L 7''‘, 

Sec 4i-Partners:]^ In an action against ofmn), 

a shoit raii3e,^one of the defendants admitted the 'vLic]! carre on as 


J-w accion against i WO 'll ?nry.£.;) ^ v^--^ f'/ 

a short raiise, one of the defendants admitted the cTiin? ''li-icli carre on as 

against him lor the amount claimed. The ,sLnd 'f '^as passed 

ship with he first defendant and hiriSr rf+t i 

application the case as against him was transwi^^ to aephuntifis, n„d on Li.s 

postponed. He then filed a supplemental written^ statornf; ’'”‘1 

that the cause of action alleged in tho nW „ • l‘ wt'i'-h he pleaded 

merged in the judgment incovemd a^iiKe W delit> 
proceedings in Ite snit weie therc/ore barred A t, tel 

was i-aisedand argued. ^ PJeiimmary ,ssi,e „u thispohit 


joint debtors ono“?f‘’them'‘''T'‘'‘'''‘! 
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«»-os£:'£sfPi!t"SelJT:t: 7,7PZ 

d Dj juxy on a cljargo 'wliicli onp-lif in i ' ^ ^ "'t-ciist d jum ii is con-. 
assessors. ' ^ ^vinui ongRfc to Lave Lewi tried \wlii llai ai<l of 


i ;. 804 and 325 oFXplSf C^le (Act TLV %'fJn 


j‘V') ■' - 




GEWBEAL INDEX. 


0 


. , 

foiir.d Inm guilty on tlie third charge. The Judge accepted the verdict atitl 
sentencc4 the ackised to four years* I'igorous imprisoniiient. The accused 
appealed. 

Ildd, (by a Ml Bench,) that under section 418 an appeal lay in this ease ou 
" matters of law only and not on matters of fact. 

Per Jr.NKTKS, 0. J. — The words in section 418 of the Criniinil Proccchiro Code, 
ISO^C ‘‘wLeii the trial was by jury ” mean when the trial in fact was by 
jury and not when the trial shoald have been by juxy. *’ 

Kikg-Bmpetioii V . Paubhusiiaiskab. ... ... (1901) 25 Bom. 6B0 

PRACTICE — 'Procedure — Minor — 8%dt to recover custodi/ of Suit hj a father for 
the recovery of his cliiklreu illegally detained — Tort — Death of defendant 'pending 
.mil — Survival of course of action against defendant's heirs^'\ A Civil Court has 
jurisdiction to entertain a suit by a father to recover possession of his minor 
cliildron illegally detained by a stranger. Such a suit is not barred by the 
provisions of the Guardian and Wards Act (VIII of 1 890). 

A Mahomodan. souglit to I’ccover possession of his minor daughters, who were 
alleged to have been illegally detained by the defendant Mukimbhai. Pending 
the suit Mukimbhai died, and the suit was continued against his widow Sharifa 
as his heir and legal representative, on the ground that the minors were in her 
possession. 

ileUk that the cause of action did not survive as against the widow of the 
deceased defendant, find that therefore the suit could not proe<?ed. The cause of 
action which gave rise to the suit was extinguished when the defendant At ukimhhal 
died. 

SuAiUFA «?. AIi^nbkhan ... ... (1901)25 Bom. 57 

Froccdifrc — Mefereme to Migh Court — Cicil Procedure Code (Act 

XIV of 18S2), Secs. 5^30, 617, 647.] M, claiming to be a trustee or manager of a 
mos;|ue, applied to the Uistrict Judge for permission to grant a lee-so of lands 
belonging to the mosque. In response to a proclamation issued, A, tho opponent, 
appeared before the District Judge claiming to be the owner of tho village in 
which the lands were situate and contended that the lands did not belong to the 
mosque, and that the applicant was not the manager. The District Jtidge felt a 
doubt as to wli other he had jurisdiction to ontertain the applical ion unless a suit 
was properly framed and tiled under section 530 of the Civil Procedure Code 
(Aci, XI 'C of 1882), and referred the point to the High Court under section 617 
of tho Code. 

The High Court refused to answer the reference, being of opinion that no 
refereiuio nndoi* section 617 could be made on such an application. Sections 
617 and (H? of the Civil Procedure Code apply when duulds arise in the proceed- 
big (J a suit or appeal or execution or other ]>roceeding. Section 017 was not 
intended to provido^for supposititious eases which do not luiturjJhr arise in 
proper proceeding before the Court. 

Mahamao Haji V. AroxADBHAi ... ... ... (1000) 25 Bom. 327 

— Succession Certificate VII of ISSOjy Secs. 6 , 7 and 9 

— Simmary proceedings — Questions of disputed adoption -mi to he deUrmined In 
such 2 'rroceedinf/s — Security — Cuardmrds right to certificate on behalf of the nUmr 
-^fruardlnn and -icanl— Minor.! Questions arising under the Bucccksion (.hrti- 
ficate Act (Yll of .1889) are to be determined by a summary pro(?ec‘ding, i.e, by a 
Klioii inquiry leading up to and : esulting in a rapid decision in contrast with 4:he 
lengthy invesligution whicli may be required for the more tardy determination of a 
regular suit. The nature of the Inquiry must depend on the cjircnmstaiKtcs of each 
case. 
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An application by a gnarcliim a Minor is not contemplated by sec (ion 0, clanso 
0), of x\ct VII of 1889, wMcb only permits tlie petitioner, who claims the right for 
* himself, to apply. 

Where on an application for a certificate under the Bnecession Certificate Act 
(VII of 1889), section 6, questions of adoption a:Koctiiig the right to the certlfieato 
■were raised, which could not be summarily disposed of, 

Meldi that tho Judge ought to have decided the frim-dfade right of tlio applicant 
imder clause 3 or clause 4 of seotion 7 of the Act without waiting to decide the 
issue raised as to the adoption. 

Gulabchahd r. Moti Chatbaji ... ... ... (1900) 25 Eom. 

PBAOTIGE — Trade mtIc — Rights of importer of goods hearing mannfadurd s trade 
Contract hg importer for exclusive supply of goods — False Hatemeni in a 
trademark — J)eceptio7t--Emdence — Admisstbiliiy cf judgment of Foreign Court 
— Evidence Act (I of 1872), 8oc. 32, Cl» 4, and 8ec, 42 — Parties — Joinder of 
■parties— 0ml Procedure Code {XIV of 1882), Secs. 27, 31, 32 and 34. 
Teade-Mark 

PRIYY OOV^QlJi— Practice— Civil Procedure Code {XIT of 1882), Sec. 000— 
Certificate that appeal to the Frmj Council involves a question of Law— Malicious 
prosecution — Question of malice and reasonahle and prohahle cause— Concurrent 
findings of Lower Courts.'] In an action for malicious prosecution in which the 
plaintiff claimed Its. 3,00,000 as damages, the Court of first instance dismissed the 
suit, holding that the plainti:^ had not proved either the existence of malice or the 
absence of reasonahle and probable cause. Tho plaintiff appealed and the appeal 
Court ^ dismissed the ^ appeal on tho same grounds, and on appeal to tlie Privy 
Council their Lordships also held that both as regards malice and the absence of 
reasonable and probable cause, the plaintiff had failed to discharge the burden of 
proof which lay upon him. 

The case came before the Privy Council on a certificate granted, by tlie .Higli 
Court of Bombay that the appeal involved a substantial ’question of law. "it 
appeared to their Lordships of the Privy Council that this certificate must liavc 
been granted under a misapprehension. The only question involved wo.s a question 
of fact on which there were concurrent findings. According to English Law, it is 
for the Judge and not for the jury to determine Avhat is reasonable and probable 
cause in an action for malicious prosecution. The jury finds the fuels. The Judge 
. draws the j)roper inference from the findings of the jury. In that sense the ques- 
tion is a qiiestion of la-w.^ But where tlio case is tried without a jury theiu is 
really nothing but a question or fact and a question of fact to be detei'inined by one 
and the same person. 

Pestonji M. Modt V. Queen Insurance Co. (1900) 25 Bom. 

^ PUECHASE MOISIEY — Suit hy vendee for recovery of — No title in vendor to part 

f ’ land sold — Compensation— Lmiages— Limitation— Vendor and purchaser - 
imitathn Act {XV of 1877), Seh. 11, AHs. 02 and 67. 

See Lootation Act ... ... ... . ... 

EEDEMPTIOISf — Decree for redimpilou— Failure if morlgogcc / > pay the stun- ordred 
ly the decree— Bights' of mortgagee on siieh failure— Transfer of Property Act 
{IVoflB^2),Secs,92a7iddh — Mortgage* 

See Moetgace ... v.. 

EEDEMPTIOH STJIT — Decree in such suit making no order as to mesne profits— 

. . 8uJ>segiient suit hy plaintiff for surplus mesne profits accrued due prior to former 

Judicata — Civil Procedure Code (XJFo/ 1882), Sec. Vd ExpL II and 

JUBICATA ... •*» t.* 
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BEGISTBATION ACT (III OF 1877), Bum. % 28, U aki> 

Mecfidrathm of a dounmcnt mlaUng to propaH^J sltnaU parilt/ oni.slde British 
Iriclia.] A tlocunioiit rekiiiig to ImaviovoaBlo propurly whida h jsarfly * 

Tv'itliiii Indui, and partly^ oulsidc Brltisli India, mii bo ro^^isi orod, iindur 

’ A.olli III <,»f 1B77, ill tbo district in wlilcli n portion of tlio propindv is silnate. 

/ OopAL '^ 1 . AsisriVoiiAT .*i ... ... (1900) 25 Bom. 50 

— — 17 — InsoUenup — l?Topertp mhjcH. to 

mortgage in possession of insolvent at time of hisolveneij — Indian Jnsohenct/ Avt 
{Skit 'll and 12 Viet, c, 21), Sec. Ileipded oionerskip) — Fixtures — Good^ 

a Ilf I chaileh — Beg i strut ion- of Mortgage. 

to iKSOIiTJENCY ... ... ... ... CS50 

liBFUTED OWNE.n8Iintotoi5i!:r<?^^^ and c]iatms---BegldraU^^^^^^ Act 

(J7Jo/lS77), 8(^6*. 17 — Imolvenog — Froperk} subject tomorir/ar/e in ‘jmssessu/n of 
inudveyit at dide of hisolveuci/-^ Jnd km Insolvent// Act {Skfk 11 and 12 
C.21), to. 23. 

to Ik^olvekcy ... ... ... ... '650 

BBS JUT) IC AT ASM Frocedure Code (Act XIV oflSS2), See. IB, Kvphi. IS 
Diftrent suits for the same land alleging different titles.] Tlie idaintills sued to 
recover certain land, alleging lliat on the death of the %vidow of the former owner 
they became entitled as reversioners. They had previously sued tli<* defendant 
for the same land claiming as the surviving members of the joh:t faiali.v to %vMdi 
the former owner bedonged. That suit had been dismissed. 

2£eld, that tlio x>rosont suit was barred bv the provisions of suction IB of tho 
Oivii Procedure Code (Act XIV of 1882). 

GuDDxVrPA 'r. TiEiCAprA ... (1900) 26 Bora. 180 

— .avil I^^iX^eMre Code, Act (:C/?'k/1882), Bee. IS, 'Mpl II 

^Belief not dainifd in former suit.] A sued B as his agent and trustee in 
possession of certain lands, complaining that B had been dealing ^Yith ilie iands m 
if he (B) were the owmn*, and had mortgaged them to 0. G was made a defendant in 
i.hc suit. B xileaded that he was the owner of the land and not merely" agent of A* 

C also xjleaded that B was owner, and he ])roduced t h.e niortgage deed and stated 
that if ho were jiaid his debt ho would not dispnio As claim. Tim iorm in (fs 
mortgage deed was one year, at the end of which, if iho debt were not x^aid, C was 
to be at liberty to cmfurce Ids clinrge. A x>rayod merely for p(.sscss!on, and no issue 
was raised or relitd; asked in respect of C7 j mortgage. Tlio Court held that B was 
agent, not owner, and gave A a decree f(jr possession. Subsecpieutly on the 
expiration of the year allowed in the iporigage deed, 0 sued A and B to imforco his 
uuwtgaup, alh'ging that even though B might not be owner, A had allowed B to 
deal with the land ami to hold himself out as owner, and that llms tlio mortgage 
was valid. Both the lower Courts^ held that the suit was resfudicata under 
exxdaiuitlovi II of section IB of the Civil Procedure Code, on iho ground that Ots, 
Xnvseni claim might and ought to have been made a gromul of defence in former 
suit brought by A. 

Ildd; reversuJg the decisions of the lower Coiiris, that llie suit was not barred, 
as no relief was asked or granted as against C in the formei* suit, though he was a 
X>arty to it. 

IbuiDAs P. Va/jrsaheb ... ... {1990) 25 Bora. AS0 

Cl m I Froeedure Code (Act XIV of 1882), /to. IS, JEIxph* 

II and II2-^Medempfmi sidt — Fecree m smh suit making no order m to 
mes 7 ie gp^ojUs — Subseguetit suit hg plahitif for s-urpkis 'meSiHi profits aecmed 
itui prior \o former sultJ} In a xedemx>tioir suit brought in 1894 the x^hdutll! 
prayed for |)ossessiun of the mortgaged properly and for payment of such sum m 
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should be found duo to him on account 'of surplus proflis received by the defendant. 

The Court held that the whole mortgage-debt had been paid off in 188:^ and awarded 

• possession to the x>laintitf, but made no order as to surplus protiis. The defendant 
appealed. The plaintifi: did not appeal, nor did he lile objections to the decree, 
which was ooivfirmed by the Appellate Court. In 1897 the plaintiff, having obtained • 
possession of the land tiled this suit in which \mter alia) he claimed to recover 
mesne profits which had accrued due prior to the former suit. 

Ileld^ that the claim ivas res judicata and was barred. 

Kachu Lakshmaksin& ... 4** (1900) 25 Bom. 115 

ME& JUDICATA'-- Co-defendants— Decision in^rmous suit in 'parties were 
CO defendants^ ivhen binding — Such decision not binding^ ivjion om defendant was 
only a nominal paTtyj\ A judgment in a previous suit is not res judicata as 
between co-defendants so as to bar a subsequent suit brought by one of them, 
unless there was a conflict of interest between them and the judgment determines 
tlie real rights and obligations of the defendants inter se. 

Such previous judgment is not res judicata when the jilaintiff in the suliseqixent 
suit was only a nominal party in the prior suit. 

Balambhat I^aeayaitehat ... ... ... (1900) 25 Bom. 74 

EESTITUTION OB CONJUGAL EIGHTS— for--Limitation Act (AU" of 
1877), ^ec, 23, Bch. If Art 35 — Farsi Mamage and Diwrcc Act (XFof 1805) — 
HuSand and toife — Farsis, 

jSe<3 Husbahd AND Wife ... ... ... ...644 

EEVERSiONEE — Consent of reversioner to alienation — Subsequent claim by son 
of consenting reversioner to set aside alienation — Hindu latv-^Widoiv^AUe'-m* 
tion by ivido^v of land inherited from her husband. 

Hindu Law c«« 129 

Limitation Act (XV of 1877), Sch. JJ, Arts. 118 and 141 — Suit 

• bg rewrsioner for possession of immoveable property — Adoption, 

See Adoption . .. ««• I .. ... 26 

EIPARIAN PEOPEIETOES — Obshuiction to the flow of water — Injunction — 
Mdmlatddr — Jurisdiciion — MdmlaMdr Courts* Act (Bom. Act III of 1876), 
8ec.4i — Natural woierwourse. 

Mamdatda^e ... . ^ .... ... 4.. 395' 

SCHEDULED DISTRICT — Feference and appeal in a criminal case from the 
scheduled districts --Act (AT of 1846), — Scheduled Districts Act (XIV of 1874) 

— Jurisdiction. 

jS'ee JuEisDicTioN ... ... ... ... ^... 667 

SECOND APPEAL — Civil Frocedure Code (XIV of .1882), See. b^Q—Fractice— 
Small CaiLse_ Court --'Jurisdiction of— Question of title ^Frovlnckd Small Cause 
Court Act (IX 0/M887), Sect 23 — Claim to possession of land when title to land 
dispuied. 

Bee Small Cause Oouet ... ... ... ... G25 

SHIPPING DOCUMENTS — Letter of credit — Bill of exchange — Meanimj cf the 
toord honoured** in reference to a MU of exchange— Fight of acceptor of Mil fu 
shipping doeiments. 

Letts E or cEEDiT ... ... ... ... ... 70u 

SAIALL CAUSE CO LET — Jurisdiction qf—Qiiestion of title — Vrovhudal Bmnll 
Cause Courts Act (IX of 1877), Bcc. 22— Claim to possession of land whnt iUlv h 
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tmul ilujpnle(l'^8eoo}vl appecil^Oml Procedure Code {XIV of 18S2), Bee, D86y- 
JPractkef\ The plaintUI' snecl to recover lis, 75 as tlie ntpioi (iDeome) of certain « 
lands. In his dolhrice the (lefcnclant raised the <;|uestlon oi’ the title to the land. 

The plaintiff obtained a decree, which was coiitiimed in appoaL 
' \ Ilekl, that tlie stilt, although raising the question of title, was a suit oogni/etble 

* by a Small Cause Oonri:, and that therefore under section 5SG of the OiviL 
Froeediire Code (XIV of 1882) no second appeal lay. 

YikayeTv KuiBiiNAiiAo. ... ... ... (J 901) 25 Bom. 025 

SMALL CAUSE COXJET —Bmcdl Cum^e SuM — Sahardina/e Judge iiiceMal vrUh 
Snudl Oaiiiie Cause mit tried hij a Buhordhitile Judge ujider 

ordinar// Jv.ried I rtlou-^ Appeal — JiirU'ch'efio7t,] 'Where a Subordinate dudgo 
invested with, t:mall Cause jurisdiction tried a small cause suit xmder his ordinary 
jurisdiction j * 

JZeh/, that the character of the suit was not altered by the mode in which the 
Huhordinate Judge had ex«-rcised his jurisdiction and that his decree being iinal, 
was not oppeahlo to the District Court. 

BiUKKAiiuHAi 'e?. SoMABU'At ... ... ... (1 900) 25 Boui. 4| 7 

— BuU far mesne profits — Wature of suH — ■Appcai'^Pm* 

mncial SmallOause Courts Act {IX of 1887 ), Stdu II, Cl. ol^-Jiirisdldkyn. 

JlJ,R.tSI)ICTlON ... ... 

SPEOIEIO BELIEF ACT (I OF 1877), Sfc. m, Cu, Y-^IIrercke of Ooirfs^ lUs^ 
eretion— Couilaet of plamtifi — Ryasonahle apprehetision of rnjvrg — Coiu'doii^- 
Awiml — Gromidfor setiiog aside an atmvd* 

See Award ... ... ... , ... I0 


STAMP — Indian Slarup AeZ (7/q/3S90), Sch I, Art, o (h) — Agreements fo ddirer 
goods in exchange for goods-- Frieel] Agreements or niomoranda of agreements 
to deliver goods in esehaiige for goods are not agreenionts of sale under article 5. 
schedule I, of tho Indian Stamp Act (II of 1890), and itre lialde to .stamp duty of 
eight annas each as agreements not otherwise jirovidod for.” 

^ Samabatmal r. Goti:n^d ... ... ... (DOl) 25 Bonn CM 

STA!M.P ACT- (II OF 3890), 8cn. I, Akt. I — Achnowledgment — Stamp — Agreamerd^^ 
Plaintilf sued upon an aehno'wledgment passed by tho defendant to the ' following 
; eSect;— ' . . ■ " . ; . 


This day rupees two hundred and forty«ono I received. Tho interest thereon 
isj)y agreement fixed to be at the rate of He. throe-fourth pen* rent, per month. 
This is flic imenii'nr. in rosrsprt nf iLa stn.mA ** 


This is tlie account in respect of the same.” 

The aehnowledgment boro an anna stamp. 

^ Ilddf that the ahovo af'knowleclginent was an agreement and as such required an 
eight anna stamp. 

JiAXUMiTiAi r. Oaxebh ... ... ... (1900) 25 Bom. J7J 

32 mid 40 — Mortgage — JfHiiJier c/aov/c-— 

Stamp A Certain property was mortgaged with possession for Ks. 189 hy a dew! oC 
mentgago dated 23rd M-ay 1805. Tho deed was on a stamp paper of 11% 2 (tw<,>)» 

On 23rtl August ISOO, tho same property was re- mortgaged io the Kainc? 
mortgagee for Es. *250, made tip of Bs. ISO, tho consideration for tlic; knmev di’cd, 
and aiictlior sum of 11s. 70 due to the mortgagee. This second deed was wilttcn cm 
a stamp |«iper of Ee. 1. 

iif/f/, tluit the second deed was not intended' to operate merely as a further 
cliargc, but as a new mortgage in which the previous one merged, mid that it skmld 
therefore Ite stampod as a mortgage-bond with possesslcm for Es. 250. 

Iftre’Mmnx ... . ... (UKXf) 25 Born. n70 
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“Tkenameof jllr '.,, 

S. «‘m .fs fiSsriaa ■£—’“« ».« 

rn re Hisiat Provident SooiETr ... “ ^ ^ 'oahrem duty. “ 

••• (ISOO) "25 Bom. S76 


* . .ndjsji r isooIETr ... -'• 

STOLE]!}' PfiOPEETT— Dj«,o„„/ . , ”' "‘ Bom- 

.n-RTXrTTtr .t: T>.„ - „ 


^ee CEiiriifAE Pbocedeee Code 

STRTi'IT’T^ T> 77‘ *’* *•• 


702 


31£ 


El 


!» 


My determiiuationof a“ro^ “V be reqiiEeVC tJn 

tbe czrcumstances of each 0 !?“ *“*• “f the ioauiy dSonHn® 

clause W%?ict ■pfl of f88<h?h-*E ® ““oi’ is not contemolated h 
"IvWe oTT ’ P^tifcionl! iho' Jats” ho 

issuSefa." to^WopfcS.“‘=‘''™ ^ 

^“■^■'’^.A'RnTTA-VTT'v .. Tt/r _;. ■; ' ■ ' 1: ■■ y, WiV , 

(1900) 36 Bom. 523 


uwc. ihuojjcion. 
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„„„ b!HAmj,i ... 

SUMMARY PROCEEDIKTW t > J "' '" (’-900) 35 Bom. 
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XIV of 1S82) js by a yninmary process in execution and not by means of a 
separate suit. * , ■ 

Jamsedji «>. Bawabhai .M 40 / 

^riXAXTS-IX*'OC)MMOX, bights ob agaihst bach otiob— 

, from f:ortimon 'Laying a drain in land and the incidontal temporary 

interferoiKiO with the 'soil necessary for that purpose cannot 1»c regarded as an 
ouster or destruction or an act of ^yastc, and will not entitle a tenant-in-eommon of 
tiie hind to- maintain an action agaiiist another tenant-in-coinmon. 

MoHAmirfANB Isakbhai ... ... ... (lOOOj 25 Bom. 218 

TOKT — DeaUi of defendant suit — Survival of came of action ayalmt 

(IfencI ants lieirs — JPractice — J^rocechire^ 

Pbactice ... ... ... ... ... 574 

TBABE-MzillK — Eights of importer of goods hearing 'mamtfacd'urer' s or ‘lyi'odtieefs 
trade-marh — C’oniraet by im'porter for exclusive supply of goods — Mdse state^ 
ment in a trade-mark — Deception — Evidence — Admissildllty of fudgment of 
Foreign Court — Fvidence Act (I of 1872), See. 32, CL 4, anid 6'ec, 42'— .Parties — 
Joiner (f parties — Civil Procedure Code {X.IV of 1882), sees* 27, 81,82 and 
3-i: — i^'r«c25h;c.] The plaintiff sued to restrain the defendants from importing into 
or selling in 'Bombay or other parts of India watches similar in appearance to a 
certain ^class of watclies imported and sold by the plaintiff and hearing a trade-mark 
so similar to the trado-inark on the v/atches imported by plaintiff that it was 
calculated to decoive purchasers into the belief that such watches were watches 
imported and sold by the idaintiff. It was proved that the trade-mark on the 
’watches so imported by the plaintiff was not the irado mark of the plaintilf but 
that of the manufaetui’cr in Switzerland, and that the plaintiff waas merely an 
importer and seller of tire vcatchos under a contract for exclusive supply in India. 

that tlio plaintiff was not entitled to an injunction. An importer can ^ 
only protect a tradc-maih representing his own reputation and the advantage 
accruing therefrom, but not the trade-mark of another, a manufiicturer or producer. 

It ’was necessary for the plaintiff to show that the value of the trade which he 
ciUTicd on vras due to tlie reputation acquired by and attaching to tlie trade-mark 
as a guarantee of importation hy him and not merely as a guarantee of inaiinfucture 
by simiebody else and that therefore the imitation of that trade-mark was an 
ini'ringement of an exclusive right of his own entitling him to ask for protection. 

This tlie plaintiff had failed to do. 

It WC.S C(jntended by the defendants that in no ease was the plaintiff entitled to 
relief,, inasmuch as by using the woi’dsy^ Eo^kopf Patent in the tmdo-mark for 
Y.hich ho claimed protection he ^Yas guilty of deception, the fact bfdng that there 
was no patent in cxisl<mce for the watches •which bore this trade-mark. A certified 
copy of the jadgnient of a Swi>ss Court against one Perdinand Bchmidt on this 
point was tendered in evidence. 

that the issue as to the use of the word * Patent ’ could not be decided in 
this case if the trade-ina:rk: in question "was not the plaintiffs, as the Court could 
not in this suit deci^lo whether Messrs. Sclimidt and^ Comprtiiy were or were not 
'pivsdiided from using the wmrd ‘ Patent ’ on Bosko])f watches manufactured by 
ilnm. Xo decision on the point could have effect in a case to wdiieh Messrs. 
Schiniut liad not been made a party. . 

Ildd, also, that the judgment tendered was not admissible in evidence. 

A.n application wris made on behalf of the xdaintiff to add the maiiufacturer as 

co-plaintiff in the suit. 

Hi id, that the application should bo refused. The jdaintiffhs ease was ivholly 
different from that of the manufacturer, .The plaintiff’s case was that tho 
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defendants liacl infringed Lis tracle-aaark as importer, tlie esclnsivc^rigM to^wMcli 
in India liad been establisbed. TLe maniifaotnrer s claim would raise questions as 
to Ms rights to adopt and protect it in the country of its origin and consequently 
in all possible markets in wbicli it might be introduced. Sections 27, 31 and 32 of 
the Civil Procedure Code (2IY of 1882) did not apply. 

Hjeinigee t’. Diioz *.* ... (1900) 25 Bom. d 33* 

TRANSPEE OP PROPEETY ACT (IV OP 1882), Seo.^53— 13 Mk., Cap. f, a7iil 
27 JSlk.^ Cap. 4 — Fraudulent eoimyance — Sale ly debtor m order to defeat an 
execution — Intent to defeat or delay creditors.’] Bbagwant filed a suit against 
Oaiipati, the manager of a Hindu undivided family, to recover a sum of money due 
to him, and on the same day obtained an order for attachment before judgment of 
certain property belonging to tbe defendant and his family. Before the attachment 
was actually ctfeeted, the property in question and other property w^as sold to Kedari 
No. 1). The deed of conveyance was executed on the day the suit was 
:^ed, and the order for attachment was made and notice of the order for attachment 
was given both to the vendor and the purchaser before the deed was registered, but 
before the attachment was actually effected. 

- Subseipiently the plaintiff obtained a money decree in his suit and then filed this 
suit against the vendor and x^u’chaser, praying for a declaration that the conveyance 
was fraudulent and void, and that the property was liable to attachment in 
execution of his decree. 

Tbe lower Courts dismissed the suit, holding that the sale to the vendee was valid 
although made with the object of defeating the anticipated attachment of the 
plaintiff. On appeal to the High Court, 

Held, (confirming the decree) that clause 2 of section 53 of the Transfer of 
Property Act (IV of 1882) did not apply, as it vfas not found that the transfer in 
question was made fraudulently or for a grossly inadequate consideration. 

Held, also, that although the object of the transfer was to defeat an anticipated 
execution, that did not show' that the intent was to defeat cr delay the creditors 
« so as to render clause 1 of section 53 applicable. Sucb intent -won Id probably be 
inferred if there was such an inadequacy of consideration as to bring the case within 
clause 2 of section 53. 

Clause 3 of the section only comes into operation when the facts justify the 
application of clause 1 or clause 2. 

Bhagwant liEjDAEi ... (1900) 25 Bom. 202 

TRANSPER OE PROPERTY ACT (lY OE 1S82), Sec. m^Cka Frocedure Code 
{Act XIV 0/1882), Sec. 310.A, as amended by Act V of WM-Sale in execution 
of mortgage decree:] The provisions of section 310A of the Civil Procedure Code 
(Act XiV of 1882) as amended by Act V of 1894 are applicable to sales held in 
execution of mortgage decrees passed under the Transfer of Property Act (lY of 


Sections 304 to 319 of the Code of Civil Procedure apply to all sales of immoveable 
property. 

Kbishin^aji m Mahadev (1000) 25 Bom. 10 

^ ^ y — - 'Becs. 92 A]\"B 93— 

Medmnption — Decree for redemption — Failnre of mortgagor to Hid mim 
' Ordered by tie decree— Bights of mortgagee on such fcdkrre.] In a suit by a 
mortgagor for redemption of a mortgage 'dated 17th March, 1891, a decree w>-as 
passed in 1897 allowing him to redeem on payment of the mortgageulebt wTthin a 
year from the date^of the decree ; but, the decree did not contain any provision for 
foreclosure or sale in doffuilt of paymient on the due date. 
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Tlie pJaintiffi Iiaving B-iadc default, the defendant applied to the Court for an 
order ahsolnto for foi‘eclos.iiT 0 or sale, under section 93 of the Transfer of Property 
Aot (lY of 1882). liis application, was rejected on the ground that as the decree « 

did not contain any chnise ior foreclosure or sale, section 93 of the Act uais not 
applicable, 

. ILdd^ ill second appeal, that the defendant (mortgagee) was entitled to the 

• 1‘oincdy given by .section 93 although the decree was not drawn up as prescribed 
section 92, The onnssion of the Court to draw up the proper decree under section 
92 did not d piive the inortgoo of the relief provided by section 93* 

Munn'jnAii Paiishaham ... (ICOO) 25 Bom. 101 

TEAKSTKIl OP PPOPEBTY ACT (lY 01 1882), Sec. 90---^Apremeutio piyadelt 
fuyt 'uh cadi’ and to seciitG halanca hj mortgage or in defatdt to txec-ufe a mort'- 
(jn - c jot ndiote amount — Ifailiwe iopay^art in caah — Decree for such part ^Second 
i>iut to enforce giving of mortqage for balance barred — Civil .Procedure Code (Ach 

XIV Hei h. W 

/See Civil PiiocEDTJKJS Code ... ..» 161 

THANBPEE OF PEOPERTY AC V (IV OF 1882), Sec. 108, Cl. (r)-^ZcmdIord and 
tenant — Lease — Ouster of tenant by paramount opener — Claim by itnani against 
his lessor for con-qomumtion for such ouster — Covenant for gui-et enjoyment>^ 
Damages — Akasure of damages.’] The words ^‘without interruption” m section 
108, clause ( 0)5 of the Transfer of Property Act (lY cf 1882) give a lessee in India 
the same rights as lie would have under what is knowm in England as a covenant 
for q iiiet enjoyment in an unqualified form. In other words, the lessee is xirotected 
against interruiition by whomsoever it is occasioned. 

Yliero tho interruption is caused by the paramount owner of the property, and 
not by a stranger, the lessor is bound to remove tho interruption, and if iio falls to 

A held land under a lease granted by B for eleven years. B liad no title to the 
land, which rejdly belonged to C. In 1895 C dispossessed A. 

ilcJi/, that under clause (c) of section 108 of the Transfer of Pro])erty Act (lY 
of 1882) A Was entitled to recover compensation from B. 

Tataw'a V . Gxjeshidappa ... (1900) 25 Bom. 269 

TllEBIXS8---IJjxlusion from commo^i g)ro-perty--l\nanlsdn-commo'ti — Mights of 
against each other. 

Bee Texak’ts-i^^-Coaimon ... ... ... ... 248 

lU^BXJE IEFLrEFCE---/S'ff?c~Si«%^ 0 / consideraUo7i-^i\mtracl^^^ 

co'Htract-^Coniract (Act IX of 1872), Bee. 16.] Inadequacy of consideration in 
conjunction with the circumstances of the indebtedness and ignorance of the 
vendor are facts from which a Court may infer the exercise of undue influence. 

Bhikbhat 'iy. YisHwAismio ... ... (1900) 25 'Bom. 126 

YATAiSr — Bo'mhay Act III ^*1874, See. IS^SuU for a declaration of right to a share 
in if vaian, and to particig>ate in the emoluments of the vakru — Jurisdiction of 
the Civil Court to entertain such suit — Ju^risdktion.]^ Where the plaintiti's^Bued to 
obtain a deedaraiion that they w’ere entitled to a third share in a Mahirld I'atan 

‘ and to participate in the profits of the vatan,, 

JIM, that under section 18 of Bombay Act III of 1874, the Civil Court had no 
jurisdiction to make the declaration sought. 

Farsha v* Lngmya ((1888) 13 Bom,, 88) followed. 

BuIVA V* YifHYA ... 


... 


(1000) as Bom. 186 
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YATAF — ValiOh in Gmemt — Scnice. comnuiatmi setdem^rd'—InlicritLince — SuGcoi- 
sion to a vatan — Siiec&uion through females — Bombay Acd IlloflSl^'k Gee, 

^ as amended b If Bees. 1 ci/id ^ of Bombay Act VoflSSQ — Alienation qf^Virlann] 

A 'datan in Gnzerat does not cease to be vatmz property as defined b}" section 4 of 
Bomba^y Act III o£ 1874, merely because a service commutation sottlejneut lias 
been eliectecl. Sncli a settlement does not change the. nature of the property simply 
because service is not demanded. 

As far as the power of alienation is concerned, if it is granted by the settlemeiitj 
it cannot be taken away by the change introduced in section 5 of Bombay Act ill 
of 1874 by section 1 of Bombay Act Y of 18S6. 

Section 2 of Act Y of 18813 (which amends section 5 of Act HI of 1874) gives a 
preference to male members of the vatan' family over persons claiming through 
females 

Ifleld, that the section applies to vatans in Guzerat, even though the services 
originally appertaining to such vatan had ceased to be demanded. 

^ One Niamatrai was a mtanddr in Guzorat. He died in 1844, leaving behind 
him a widow, -a daughter, and a separated brother. His property consisted of 
certain pasaita lands and a cash allowence attached to his vatem. In 1868 
Government citected a. service settlement with the by v"hich the tatan 

property was continued to Niamatrai's heirs, free from all liability to render any 
services in connection "with the vatan» In 1S89 Auamatrai’s -widow died, her 
daughter having predeceased lier. Thereupon iilaintilfs, \?Iio 'wero the sons 
of Niamatrai s daughterj sued to establish their title as heirs to the xnitan property 
as against the defendants vrho were the son's sons of Hiamatrai’s separated brother. 

Ileldi that under seetioit.'^^pf Bombay Act Y of 1886, plaintiffs, as claiming 
through a female, wci-e not entitledlb succeed to ISfiamatrai’s vatan property in 
preference to the defendants who were male members of the deceased vatmidiVAs 
•family. 

Bai Jadav V. HAESiiAL ... ... (1000) 25 Bom, 470 

YENDOE AHD Act {loj Bee, 115- 

Land Mevenue in Bombay — Assessment — JSnhancement of asscssmcid— Bombay 
Act II of 1876 — Bale of land by Government to as purchaser assessed al a certain 
rate — Subsequmt enlumcenimL 

/S'ec Lajtd Eevekue ... ... ... 714 


— — ’-•JEstoppel — Land Be'ceemo in Bombay- -Assessment 

— Enhancement of assessment — Bombay Act Ji'(y"1876.—Jb//‘*;/^ti6c' ojunvl from 
GovernrdGiit’---EncroaGhment — Acqumtion of land under section 26 of Bombay 
Actllofimto. 


See Land Edvenue 
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jNo title in vendor to part of land sold— Bail a re to 

[five possession to vendee — Suit by vendee for ref and of purchase- inoney — Vompeii- 
sation'-^Bamcajes-- Limitation — Limitation Act (XF of Arts. 02 and 97— 

Coybtmct— Failure of consideration,'] On the 25th of August, 1891, A sold certain 
property consisting of 42 separate plots ^ of land to the plaintiff by a, sale-deed, 
which contained the usual coiiveiiant for quiet enjoyment. The piainiiif ob- 
tained possession of thirty-sis: of the plots but not o*f the remaining six. The 
oecupamts of those latter had been in possession for many years and claimed to 
be O'wners of them. On 6th September, 1897, the plaintitf brought this suit 
for pcssession against A and the occupant of one of the six plots arid in the 
alternative be claimed compensation from A. Both the lower Courts loiind that 
As title to_ the plot in question had been extinguished at the date of the convey- 
^06 to the plaintiff in 1891 and they Md that the plaintiff 's claim for eompaosation 
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waB l}arrod by limitation under Article 02 of Bchedulo II of tlio Limitation Act (XV* 
oi' 1877). On Boeond appeal it 'was coiitondcd that the plaintiff’s right to corn])ei:iBa- 
lion arose only when tlio lower Court decided that Lo could not obtain possession 
of the Ia;;id and, tliat consequently his claim foil within Arti(5lo 07 of the Limitaiioii « 
Act and was not barred, 

' IMtl, (Wiiitworth L dissenting) that Article G2 applied and that the plaintilf’s 
claim, for compensation was therefore barred. As .A (the plaintiff’s vendor) had no 
title to the land at the elate of. conveyance the contract of sale was void ab inilio : . ^ 

■ there was then a failure of consideration and the plaintiffi’s cause of action for 
‘ coinponsation arose on that date. 

. Aujjesie Tatesing- . ... ... ... (1901) 25 Bom. 693 

VENDOE AXD PIJECHASEE—/S'(a:Zc — Inadequacy of consideration — Contract — 
Voklahle contract — Contract Act {IX o/1872), ^eo. IG — Undue influence* ^ 

, /See Undite Infeuisce . ... ^ 

WHIPPING ACT (YI OF 186.1 ’as AiMrcN.DEi> by Act III 1895), Sec. 4— Tf/^- 
qyimj — Dacoity — J?mial Code {Act XLV of 1800), Sec. 391) — Previous conviction — 
8Gntenced\ Under section 4 of tho Whipping Act, as amended in 1895, a sentence % 
of -whipping in add,ition to imprisonment is not legal in the case of a conviction of 
dacoity whicli wo„s committed prior to the previous conviction of similar oifonco. 

Meg. V. Surya (1866) 8 B.H. C.Pt., 3S (Or.) and Eeq. v. Kusa (1870) 7 B.H. 

' O.E., 70 (Or.) foEowed, ■ 

Km G-EMrsrioE Babya BniVA ... ... (1901) 25 Bom, 712 

WIDOW — Alieemation by icidoxo of land inherited from her husband — Heversioner — 

Consent of reversioner to alienation — Subsequent claim by son of consenting recer^ 
sioner to set aside alienation -Bludu la%o.\ One Govliul Bhagwant died, leaving 
him surviving a widow lladhabai, a sister Bhimabai and her son Venkatesh. Eadlia- 
the defendant five plots of land inherited by her from her deceased 
linsband. Two of them (Nos, 495 and 496) -were sold v.'itli the consent of Yenkatesh 
to defray the expenses of his marriage. Their sale -proceeds w\'ro received by 
Yenkatesh and the sale-deed was attested by him. 1110 other three plots (No.s. 49?, 

40S and ihO) wore relinquished by Eadiiabai in favour of the defendants, as she 
was unable to pnj^ Government assessment. The plaintiil: was tho son of ^hmka- 
tesh Jind was born after these transactions. After the sale and rL*linquyn.uent in 
favour of the de.rGnclants, Bhluialrai died, tlien YeiikatesL, and in 18S0 lUidliahai 
died, in 1897 tho plaintiff ])ro'aght tlie present suit as reversionary heir of 
Govind Bhagwant against the defendant to recover possession of the five plots of 
land alhnated to him by Eadiiabai. 

lltid, that the sale of tlio two plots Nos. 495 and -dOG by Eaclhabai to the defend- 
ant was good., and ilic jdaintiff was not entitled to recover them. The consent 
given by Yenkalesh, the plaintiffs father who "was at tlie time the only male re^'or- 
hioner in existence, I'jilidated the sale. 

As to the remaining three plots (Nos. 497, 498 and 499} the plaiiitlff was entitled 
to recover tliem. Tht>re was no consent given, or legal neco.ssity for their aliena- 
tion proved. 

Yinatak V* Gotikd ... ... ... (1000) 25 Bom, 120 

lVILL-™CVa',s7r^£rt/e/6 — Mseccyidor — Suit by legatee against civecuior for em’ears ofx'e-nt 
"-IJmitaiionfj A Hindu died leaving a son, a daughter, a widow and a brother’s 
■widow. Ho loft O' will w'herehy he directed that the two widows sbould receive 

luilf and half ” the annual income realized from the four bouses which he specified ^ 
and that, on tlie death of one of them. 'the 'survivoi' should bike the whole for her 
life. The sou was to make repairs and to pay the municipal taxes payable in 
respect of tho said houses, but ho was to have *''no inamier of right whatever to the 
income ’’ thoreof. He was also to x>rovide the widows with food and clothing for 
thcli* life and to provide the expenses of the marriage of the testator'’ ^3 daughteiv 
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Except as above mentioned the whole o£ the testaior^s propcirty, nioveablo and 
immoveable, was left to the son. The plaintiff (one o£ the wddows) sued to recover 
the rent of the four houses which had accrued since the testator’s death. It was 
contented that by the will the four houses wore given to the widows. 

that the son was the sole owner of the whole property. The will, however, 
had imposed upon him the duties of an executor and he should bo treated as such. * 
There was thus a fiduciary relation established between him and the widows and 
they were entitled to the arrears of rent for the whole period claimed. 

Eamdhan v. Manibai ... ... (1900) 25 Bom. 429 

WITNESS—Disc/iar^ct? jpersons called as minesses — Qompdeni witneBs — Practice 
— Grimhml Proceditre Code (Act V of 1898), Sec, 347 and 491 — Witlidrav'cd 
of pros^ution — Discharge'^ Acquittal — ^Evidence, 

Ceiminal Procedttm Code ... ... 
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WORDS AhfD PHIUSES- 

/S'ec/OoBTS 


Costs in the cause meaning of- 


Criminal case 


See OiiiMiNiAL Peocebxjre Code 
Eonouredr 


/S'ec Lettek oE Ceedit ... 

1 < meaning of— 

iS'ee CiiiMiNAL PeooedxjpvE Code 


See Civil Procedure Code 
Beelaim—^ 


See Landlord and Tenant 

— « EeiifP 


See Assessment 


When the trial was hy jurg meaning (f- 


Bee Criminal Psocedure Code 

— « Without interruption-T' 

See Transfer of Property Act 
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